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WHAT WENT WRONG: TORTURE AND THE OF- 
FICE OF LEGAL COUNSEL IN THE BUSH AD- 
MINISTRATION 


WEDNESDAY, MAY 13, 2009 

U.S. Senate, 

Subcommittee on Administrative Oversight and the 

Courts, 

Committee on the Judiciary, 

Washington, D.C. 

The Subcommittee met, pursuant to notice, at 10 a.m., in room 
SD-226, Dirksen Senate Office Building, Hon. Sheldon White- 
house, Chairman of the Subcommittee, presiding. 

Present: Senators Whitehouse, Leahy, Feinstein, Feingold, Dur- 
bin, Cardin, Kaufman, Graham, and Coburn. 

OPENING STATEMENT OF HON. SHELDON WHITEHOUSE, A U.S. 

SENATOR FROM THE STATE OF RHODE ISLAND 

Chairman WHITEHOUSE. Good morning. The hearing will come to 
order. I will make some brief opening remarks. The distinguished 
Acting Ranking Member will make some remarks. The distin- 
guished Chairman will make some remarks. Chairman Feinstein 
will make some remarks. And if anybody else wishes to make some 
remarks, I would like to try to get opening remarks closed before 
the 10:30 vote begins, and then we will come back and go to the 
witnesses. I thank everyone for being here. 

Winston Churchill said, “In wartime, truth is so precious that 
she should always be attended by a bodyguard of lies.” The truth 
of our country’s descent into torture is not precious. It is noxious; 
it is sordid. But it has also been attended by a bodyguard of lies. 
This hearing is designed to begin a process that will expose some 
of those lies, that will prepare us to struggle with that sordid truth, 
and that will examine the battlements of legal authority erected to 
defend that truth and its bodyguard of lies. 

The lies are legion. 

President Bush told us “America does not torture” while author- 
izing conduct that America has prosecuted — ^both as crime and war 
crime — as torture. 

Vice President Cheney agreed in an interview that 
waterboarding was like “a dunk in the water,” when it was used 
as a torture technique by tyrannical regimes from the Spanish In- 
quisition to Cambodia’s Killing Fields. 

John Yoo told Esquire Magazine that waterboarding was only 
done “three times,” when public reports now indicate that two de- 

( 1 ) 
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tainees were waterboarded 83 and 183 times. About Khalid Sheik 
Mohammad, reportedly waterboarded 183 times, a former CIA offi- 
cial had told ABC News, “KSM lasted the longest under 
waterboarding, about a minute and a half, but once he broke it 
never had to be used again.” That, too, was a lie. 

We were told that waterboarding was determined to be legal, but 
were not told how badly the law was ignored, bastardized, and ma- 
nipulated by the Department of Justice’s Office of Legal Counsel, 
nor were we told how furiously Government and military lawyers 
rejected the defective OLC opinions — but were ignored. 

We were told we could not second guess the brave CIA officers 
who did this, and now we hear that the program was led by private 
contractors with a profit motive and no real interrogation experi- 
ence. 

Former CIA Director Hayden and former Attorney General 
Mukasey told a particularly meretricious lie: that the Army Field 
Manual restrains abuse by naive young soldiers but is not needed 
by the experienced experts at the CIA. 

The Army Field Manual is a code of honor, as reflected by Gen- 
eral Petraeus’ May 10, 2007, letter to the troops, which I ask unan- 
imous consent to have admitted as an exhibit to this hearing. With- 
out objection. 

Moreover, military and FBI interrogators such as Matthew Alex- 
ander, Steve Kleinman, and Ali Soufan are the true professionals. 
We know now that the “experienced interrogators” referenced by 
Hayden and Mukasey had little to no experience. In fact, the CIA 
cobbled its program together from techniques used by the SERE 
program, designed to prepare captured U.S. military personnel for 
interrogation by tyrant regimes who torture to generate propa- 
ganda. To the proud, experienced, and successful interrogators of 
the military and the FBI, I believe Judge Mukasey and General 
Hayden owe an apology. 

Finally, we were told that torturing detainees was justified by 
American lives saved — saved as a result of actionable intelligence 
produced on the waterboard. That is far from clear. Nothing I have 
seen convinces me this was the case. FBI Director Mueller has said 
he is unaware of any evidence that waterboarding produced action- 
able information. The example of Zubaydah providing critical intel- 
ligence on Khalid Sheikh Mohammed and Jose Padilla, often given, 
is false, as the information was obtained before waterboarding was 
even authorized. 

And there has been no accounting of wild goose chases our na- 
tional security personnel may have been sent on by false state- 
ments made by torture victims just to end the agony; no accounting 
of intelligence lost if other sources held back from dealing with us 
after our descent to what Vice President Cheney called “the dark 
side”; no accounting of the harm to our national standing or our 
international goodwill; no accounting of the benefit to our enemies’ 
standing and goodwill — particularly as measured in militant re- 
cruitment or fundraising; and no accounting of the impact this pro- 
gram has on information sharing with foreign governments, whose 
laws prohibit the type of treatment and detention policies the ad- 
ministration had enacted. 
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I could relate other lies, a near avalanche of falsehood, on the 
subject of torture and what we have been told about interrogation 
techniques, but I suffer a disability: I am a legislator. Legislators 
have no authority to declassify. Our Senate procedure for declas- 
sification is so cumbersome that it has never been used. All of the 
“declassifiers” in Government are executive branch officials. And 
the Bush administration knew this. So they spouted their rhetoric, 
again much of it outright false and much of it misleading; and 
though many of us in Congress knew it to be false, we could not 
reply. It is intensely frustrating. 

We have been told you should not criminalize conduct by pros- 
ecuting it. You criminalize conduct by making it a crime under the 
law of the land at the time the crime was committed. Prosecution 
does not criminalize anything; prosecution vindicates the law in 
place at the time, based on the facts that are admissible as evi- 
dence. 

We have been told you should not prosecute people who followed 
lawful orders or relied on proper legal authorities or in good faith 
offered their best legal advice. But those are the questions, aren’t 
they, and not the answers? 

This is the first of what I hope will be a series of hearings look- 
ing into these questions. I hope we will soon be provided the De- 
partment of Justice Office of Professional Responsibility’s report on 
its investigation of the Office of Legal Counsel and hold more thor- 
ough hearings in the wake of that. 

Let me conclude by saying what a very sad day it is for America 
and for the Department of Justice that there should be such a 
thing as an OPR investigation into the United States Department 
of Justice Office of Legal Counsel and how loathsome it is what a 
few men did to bring this upon that office. 

I would like to thank Chairman Leahy for allowing me to hold 
this hearing. No one has worked harder and cares more about this 
issue than he does. I also want to acknowledge the tireless work 
of Senator Feinstein, my Chairman on the Intelligence Committee, 
who is leading its detailed investigation into the Bush administra- 
tion’s interrogation and detention program. I applaud her for her 
efforts to get to the bottom of this shameful period of our country’s 
history. 

Today, we will hear from a distinguished panel of witnesses who 
will help us shed light on this topic. I thank them for their appear- 
ance this morning. I remind them all about unauthorized disclosure 
of classified information. I want to make a particular note about 
our last witness, Ali Soufan. Mr. Soufan interviewed al Qaeda ter- 
rorists and went undercover against al Qaeda. Threats against him 
have been documented. We ask the press to respect the security 
procedures we have in place and avoid photographing his face. 

Senator Graham, any statement you would like to give? 

STATEMENT OF HON. LINDSEY GRAHAM, A U.S. SENATOR 
FROM THE STATE OF SOUTH CAROLINA 

Senator Graham. Thank you, Mr. Chairman. Well, I really do not 
know what to say or how to begin other than the difference be- 
tween the nobility of the law and a political stunt may be soon evi- 
dent one way or the other, and I do not know whether this is actu- 
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ally pursuing the nobility of the law or a political stunt. We will 
let the American people decide. But I do not question the Chair- 
man’s motivation. He is a very fine man, and I think he is rightly 
disturbed by some of the decisions that were made in the past, and 
so have I been. 

But I guess if we are going to talk about evil, we need to talk 
about it more than just the last administration’s policy decisions 
about trying to protect the Nation or to put in context what we are 
facing and who we are fighting — people who really could care less 
about any law anywhere. And would we have this hearing if we 
were attacked this afternoon? Do you want to have a bunch more 
hearings about what happened in the past? If one of our national 
treasures were attacked tomorrow, would we have more hearings? 
Or would we focus on repairing the damage and staying ahead of 
the enemy? 

If we are going to find out who did what when, we need to find 
out who was told about it and when they were told about it. And 
if we are going to really find out what happened, it seems to me 
we would want to know what worked and what did not. So I am 
calling today for any memos that show information that was gath- 
ered from any enhanced interrogation technique, that that be made 
available to the Committee so we can look and see what worked. 
That is only fair. 

And you have got to remember we are talking about this now 
many years after 9/11, and the people that we are judging woke up 
one morning, like the rest of America, and said, “Oh, my God. 
What is coming next? ” 

It is not really fair to sit here in the quiet peace of the moment 
and put ourselves in such a holier-than-thou position, because you 
do not have to make that decision. They did. And I have been a 
criminal lawyer, defense and prosecutor, for most of my adult life. 
I think I know the difference between a policy debate where I may 
disagree with the conclusion and a crime. The idea that you would 
read your political opponents into your crime makes no sense. The 
idea that you would seek advice from all corners of the Government 
in formulating policy and to call that a crime is dangerous. 

What happened on September 11, 2001, was unprecedented. It 
was the most vicious attack on our homeland by a foreign entity 
in the history of the Nation. Mr. Chairman, here is what I think 
happened. 

The Nation was rattled. The administration went on the offen- 
sive, and they looked at some statutes on the book as a way I 
would not have looked at it. They were very aggressive. They were 
going to make sure this did not happen again, and they tried to 
come up with interrogation techniques, evaluating the law in a way 
that I disagree with their evaluation. But there is no one iota of 
doubt in my mind that they were trying to protect the Nation. 

But they made mistakes. They saw the law many times as a ni- 
cety that we could not afford, so they took a very aggressive inter- 
pretation of what the law would allow, and that came back to bite 
us. It always does. But that is not a crime. 

What we have to understand as a Nation is that the fact that 
we embrace the rule of law is a strength and not a weakness. The 
fact that we will give our enemy a trial and they will not makes 
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us better. The fact that our judgments are rendered based on evi- 
dence reviewed by an independent judiciary is a strength. Their 
kangaroo courts are not the model for the world. So I have tried 
over these many years to speak up in a way that I think is best 
for the Nation. 

As to the Army Field Manual, I think I have a pretty good under- 
standing of it. I know why it exists. To say that is the only way 
you can interrogate someone within the law is not right. There 
should be interrogation techniques not on the Internet for our na- 
tional security. And let us bring the CIA Director into this hearing. 
He has already testified if we caught a high-value target tomorrow, 
he would go to the President and ask for interrogation techniques 
not in the Army Field Manual to defend this Nation, but they 
would be lawful. Is he a criminal because he would do that? No. 
I think this administration’s policy, at least through the CIA Direc- 
tor’s sworn testimony, is that they would reserve unto themselves 
the ability to brief the Commander-in-Chief about a high-value tar- 
get, and they would suggest techniques to the Commander-in-Chief 
that were lawful that are not included in the Army Field Manual. 

So this idea that someone said the Army Field Manual is the 
only way you can lawfully interrogate somebody I completely dis- 
agree with. And to those who suggest it may not be the best tool 
available to the country, I totally agree with. 

Now, I do not know what Nancy Pelosi knew and when she knew 
it, and I really do not think she is a criminal if she was told about 
waterboarding and did nothing. But I think it is important to un- 
derstand that Members of Congress allegedly were briefed about 
these interrogation techniques, and, again, it goes back to the idea 
of what was the administration trying to do. If you are trying to 
commit a crime, it seems to me that would be the last thing you 
would want to do. If you had in your mind and your heart that you 
are going to disregard the law and you are going to come up with 
interrogation techniques that you know to be illegal, you would not 
go around telling people on the other side of the aisle about it. You 
would not be getting legal advice. And the point of the matter is 
that they chose to ignore some pretty good legal advice. But is that 
a crime? 

So as we go forward, there is a purpose to everything. There is 
a reason people do what they do, and it will soon become evident, 
I think, over time the reason for these hearings. There is a lot 
going on in this world today, at home and abroad. And I wonder 
where this fits into the average American’s hierarchy of needs right 
now. 

I have been on the Armed Services Committee where we did a 
very thorough investigation of these interrogation techniques and 
how they came about. The Levin report is a good one. It is there 
to be read. I will take a back seat to no one about my love for the 
law and the desire for my Nation to be a noble Nation. The moral 
high ground in this war is the high ground. It is not a location. The 
enemy we are fighting, Mr. Chairman, does not have a capital to 
conquer or a Navy to sink or an Air Force to shoot down. It is an 
ideological struggle, and the decisions made in the past have had 
two sides. We did get some good information that made us safer, 
but we also hurt ourselves. We damaged our reputation, and we 
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did some things that I think were not going to make us safer in 
the long run if we kept doing them. 

So I am ready to go forward. Waterboarding has never been an 
appropriate technique for me, and if there are any military mem- 
bers listening out there today, you will be prosecuted if you 
waterboard a detainee in your charge. Under the Uniform Code of 
Military Justice, it would be a violation. As to other agencies, 
please understand that in 2001, 2002, and 2003, the Geneva Con- 
vention did not apply to the war on terror — only in 2006. The war 
crimes statute that existed in 2001 was a joke. It codified the Com- 
mon Article 3 standard which nobody could adhere to because it is 
so vague in terms of the notice it would give to someone to comply. 

We have today I think the best war crimes statute on the books 
of any nation in the world that would outlaw a grave breach of the 
Geneva Convention. We passed that in a bipartisan fashion. We 
have policies now, the Detainee Treatment Act, the McCain amend- 
ment, and other policies that give our people who are fighting this 
war the guidance they need to make sure they understand what is 
in bounds and what is not. And we have a new President. 

Now, I would conclude with this: President Obama, in my opin- 
ion, has made some very sound decisions regarding Afghanistan 
and Iraq. I had a meeting yesterday with the administration about 
what to do with Gitmo detainees, how we can deal with these de- 
tainees in a way that adheres to our values and protects our Na- 
tion. I want to be on record as saying that I think the administra- 
tion has taken a very responsible view of Afghanistan, Iraq, and 
Guantanamo Bay. And it is my belief that they may ask for an- 
other continuance regarding military commission trials so that the 
Congress and the administration can sit down and work out what 
to do with these detainees as we move forward. If that request is 
made, I will applaud it. 

I do appreciate what the President is trying to do to repair our 
image and to create rules for the road as we go forward. But as 
we look back — I will conclude with this: As we harshly judge those 
who had to make decisions we do not have to make, please remem- 
ber this: that what we do in looking back may determine how we 
move forward, and let us not unnecessarily impede the ability of 
this country to defend itself against an enemy who is, as I speak, 
thinking and plotting their way back into America. 

Chairman Whitehouse. Thank you. Senator Graham. 

Chairman Leahy and then Chairman Feinstein. 

STATEMENT OF HON. PATRICK J. LEAHY, A U.S. SENATOR 
FROM THE STATE OF VERMONT 

Chairman Leahy. Well, thank you. Chairman Whitehouse. 

This is one of the most important hearings the Senate Judiciary 
Committee will hold this year. I have listened to my friend from 
South Carolina. I have listened to each of his several conclusions 
that he made during his opening statement. I also heard him speak 
of the nobility of the law. I would just urge Senators not to raise 
straw men and try to predetermine this hearing. Let us listen to 
the witnesses who are going to be testifying rather than raising 
hypotheses and facts really not in the record. 
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I applaud Chairman Whitehouse for doing this. His own back- 
ground as Attorney General and as a U.S. Attorney makes him 
eminently suited. I think it is one of the most important hearings 
we will have in the Judiciary Committee because it raises the ques- 
tion of how we got to a place where the Department of Justice’s Of- 
fice of Legal Counsel, an office that basically sets the standards for 
the whole Federal Government, came to write predetermined and 
premeditated legal opinions that allowed President Bush to author- 
ize the torture of those in American custody and control — opinions 
that had to ignore our own laws, our own international agree- 
ments, and our own precedents as a Nation. From General George 
Washington’s example during the Revolutionary War through the 
Civil War, the World Wars, Korea, and Vietnam, it was America 
that provided the model of a Nation that would not engage in such 
practices. It was America that led the world in the recognition of 
human dignity and human rights. And I think that the elite legal 
office at the Justice Department responsible for guiding the execu- 
tive branch, and with the power to issue binding interpretations of 
law, so misused its authority is one of the fundamental breakdowns 
in the rule of law that dominated during the past 8 years. 

The recent release of four more Office of Legal Counsel memos, 
written by two former heads of the OLC, Jay Bybee and Steven 
Bradbury, demonstrate in excruciating detail the methods author- 
ized and used on people in American custody. We will hear all 
about those. Shackling naked people from the ceiling, keeping them 
inside a small box with an insect, beating them repeatedly, and 
waterboarding — these are actions that we have rightly protested 
when they have been used against Americans by other countries. 

The purported legal justifications for the policies are disturbing. 
Some of the opinions use an ends-justify-the-means type of circular 
reasoning, saying that even though we would object if anybody ever 
did this to an America, it is OK for Americans to do that because 
we are Americans. It is not reasoning that stands up. Some seek 
to defend the use of these techniques by relying on hypertechnical 
interpretations that disregard the prohibitions in our laws. All 
seem posited on the idea that the President is somehow above the 
law or can override the law. Well, the rule of law in the United 
States means that no one is above the law — none of us as Senators, 
nobody in this room, and not the President of the United States. 

So Senator Whitehouse deserves applause for having this hear- 
ing and for own his commitment to the rule of law and to getting 
to the truth. I would like to go forward in a nonpartisan commis- 
sion, as I have said before, but that is going to require support 
from both sides of the aisle, one that could get to all the truth of 
what happened. 

Two weeks ago, I invited Judge Jay Bybee to testify before the 
Senate Judiciary Committee. I did so after reading accounts in the 
Washington Post suggesting that he had expressed regrets regard- 
ing his work at the OLC. And then, in comments he sent a couple 
days later to the New York Times, he turned around and defended 
the same legal opinions — incidentally, legal opinions that have now 
been withdrawn. I invited him to come forward to tell the truth, 
the complete truth, before the Committee. Which Jay Bybee do we 
rely upon — the one who is in the press 1 day or the one who is in 
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the press the next day? I ask, Mr. Chairman, if I could include in 
the record a copy of that letter to him. 

Chairman Whitehouse. Without objection. 

Chairman Leahy. Now, he has declined through his lawyers to 
testify before the Committee, I assume that he has no exonerating 
information to provide. I wish he would testify before us to help 
complete the record, and opining on why he refused, it is appro- 
priate in this case because he has not done anything but maintain 
silence about it. He made a number of statements that certainly 
give his side. I would like to hear it all. He has talked to friends 
and employees, he has communicated to the press, and he has com- 
municated through his lawyers to the Justice Department regard- 
ing the Office of Professional Responsibility’s review of his actions 
while he was a Government employee in the Office of Legal Coun- 
sel. Apparently, the only people he will not explain his actions to 
are the people who granted him a lifetime appointment to the Fed- 
eral bench — the American people through their elected representa- 
tives in the Senate. 

So how we approach the mistakes of the past and whether we 
choose to learn from them is going to shape our way forward. Ac- 
countability can help restore our reputation around the world. But 
we have to restore the trust of the American public in our Govern- 
ment. I am a proud American. I think all Vermonters are. I am 
proud of the history of this country. I am proud of the times when 
our country has upheld the rule of law. I am also proud of the fact 
that the United States of America, when it has made mistakes, has 
not been afraid to admit those mistakes and learn from them and 
pledge not to make the same mistakes again. That is why we have 
this hearing, and that is why the American people deserve to know 
what mistakes were made and what we intend to do about it. 

So, Senator Whitehouse, I applaud you for holding this hearing. 
I think it is one of the most important hearings the Senate Judici- 
ary Committee will hold this year. 

Chairman WHITEHOUSE. Thank you. Chairman. 

The distinguished Chairman of the Senate Intelligence Com- 
mittee and a member of the Judiciary Committee, Senator Fein- 
stein. 

STATEMENT OF HON. DIANNE FEINSTEIN, A U.S. SENATOR 
FROM THE STATE OF CALIFORNIA 

Senator Feinstein. Thank you very much, Mr. Chairman. I 
would echo the Chairman’s words. Thank you for your leadership 
for holding this hearing. 

Last month, the Obama administration released four memoranda 
from the Office of Legal Counsel, and questions have circulated 
ever since. 

Now, it is well within the Judiciary Committee’s jurisdiction to 
review these opinions and make findings as to whether the Com- 
mittee does feel they fall within existing law as well as inter- 
national treaties and conventions to which the United States is a 
signatory and, therefore, bound. 

I listened very carefully to what Senator Graham said. I do not 
agree. I agree that the prior administration made the judgment 
that they did not apply, but that judgment was repudiated in Su- 
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preme Court decisions. And as I read them, the finding was that 
those conventions do, in fact, apply. But as was the case with the 
program for warrantless surveillance, access to these legal opinions 
was severely restricted for years. 

It has been publicly reported that the Office of Professional Re- 
sponsibility may soon recommend to the Attorney General that the 
authors of these legal opinions face certain sanctions. However, the 
specifics of the OPR report have not been released. 

While the Department of Justice can and should review the per- 
formance of its employees, the Judiciary Committee does have the 
responsibility of independent oversight of the Department of Jus- 
tice and how it interprets the Constitution and the law, just as the 
Intelligence Committee, which I chair, has the oversight jurisdic- 
tion of the 16 intelligence agencies. 

As members know, the Intelligence Committee is exercising its 
oversight responsibilities. We are conducting a major review of the 
CIA detention and interrogation program. This will include a de- 
tailed review of the conditions of detention experienced by high- 
value detainees at black sites, more than two dozen; how interroga- 
tion techniques were applied, by whom, in what combination, over 
what period of time; what information was produced as a result of 
these interrogations; and whether such information could have 
been obtained through other means; an evaluation of whether, in 
fact, the CIA detention and interrogation program complied with or 
exceeded the OLC opinions and other policy guidance; and whether 
the Intelligence Committee was accurately briefed about the deten- 
tion and interrogation program and given a full explanation of 
what was happening at certain sites around the world. I believe 
this particular point is very important considering our review re- 
sponsibilities. All of the facts will then be placed before the Com- 
mittee, and the Committee will then work its will. 

Now, to do this right is a major undertaking. It involves months 
of review. It involves going through millions of unredacted papers, 
documents, cables, and e- mails and a substantial number of per- 
sonal interviews. The work will necessarily be classified in order to 
get the full scope of what has happened, and the work will be done 
fairly and professionally and in a strong bipartisan manner. And 
I want to stress that. 

Yesterday, I had a brief meeting with Mr. Soufan, who is going 
to shortly be before this Committee. He will be asked at the right 
time when we have the facts to come before the Intelligence Com- 
mittee. 

Now, we have six crossover members that sit on this Committee 
and on Intelligence, including Senators Whitehouse, Feingold, 
Wyden, Hatch, Coburn, and myself. So I am convinced that be- 
tween the Intelligence Committee’s review and study and the Judi- 
ciary Committee’s oversight of DOJ and these opinions, we will be 
able to provide a substantial body of knowledge and work within 
which judgments and assessments can be made. 

I very much hope that this will be the case. I think to make this 
an explosive issue without carefully laying out all of the facts, con- 
ditions, cables, directives, and the whole situation will be a big, big 
mistake. 
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So I want to thank you, Mr. Chairman, and I certainly welcome 
your hearing, and the Intelligence Committee will welcome what- 
ever evidence it might provide for our deliberations as well. So 
thank you. 

Chairman Whitehouse. Thank you. Madam Chair. And as some- 
body who has seen firsthand your work on the Intelligence Com- 
mittee, I am very proud of it and look forward to supporting you 
in that effort. 

Senator Feinstein. Thank you very much. I appreciate that. 

Chairman WHITEHOUSE. Senator Feingold, do you wish to make 
a brief opening statement? 

STATEMENT OF HON. RUSSELL D. FEINGOLD, A U.S. SENATOR 
FROM THE STATE OF WISCONSIN 

Senator Feingold. Very brief, Mr. Chairman. We want to get on 
to the hearing. But this hearing is such an important step in shed- 
ding light on one of the worst abuses of the past administration. 
Let me be clear: This so- called enhanced interrogation program 
was illegal, it was contrary to our national values, and it under- 
mined our national security. 

Like Chairman Whitehouse and Chairman Feinstein, I am a 
member of the Intelligence Committee, and I can tell you that 
nothing I have seen, including the two documents to which former 
Vice President Cheney has repeatedly referred, indicates that the 
torture techniques authorized by the last administration were nec- 
essary or that they were the best way to get information out of de- 
tainees. So, clearly, the former Vice President is misleading the 
American people when he says otherwise. 

Mr. Chairman, I support further declassifications, including the 
rest of the Justice Department memos and letters on this program, 
the Inspector General report, and the work of the Intelligence Com- 
mittee, provided their release would not jeopardize national secu- 
rity. And I have also sought the declassification of my own cor- 
respondence which I sent to then-CIA Director Hayden detailing 
my clear opposition to the program. 

While the revelations of the past month are uncomfortable for 
some, they are absolutely essential if our country is to return to the 
rule of law. I am pleased that the members of the Judiciary Com- 
mittee and the Intelligence Committee are moving forward to de- 
termine exactly what happened, and I continue to believe that an 
independent commission of inquiry, as Chairman Leahy has pro- 
posed, is needed so that we can fully understand and come to terms 
with this dark chapter in our recent history. 

Thank you, Mr. Chairman. 

Chairman WHITEHOUSE. Thank you. Senator Feingold. And just 
to chime in on that point, I think it is clear that I also agree that 
the time will come when it, frankly, becomes inevitable that a non- 
partisan, authoritative commission should take a look at the work 
of Senator Feinstein’s investigations, the OPR opinions, what the 
Judiciary Committee does under the leadership of Chairman 
Leahy, and other factors, and draw it all together so that the 
American people can make the appropriate conclusions. 

Our first witness is David Luban. Professor Luban is a leading 
expert on legal ethics. He has written numerous articles and books 
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on the subject, including “Legal Ethics,” a leading textbook on the 
subject, and “Legal Ethics and Human Dignity,” which collects se- 
lected essays he has written on legal ethics during the last 20 
years. He is the University Professor of Law at Georgetown Univer- 
sity Law Center, where he has taught since he joined the faculty 
of Georgetown University Law Center in 1997. He has previously 
taught at the University of Maryland and Yale and Kent State uni- 
versities. He hold a Ph.D. from Yale University and a B.A. from the 
University of Chicago. 

Professor Luban’s recent research interests have included the 
legal ethics implications of U.S. torture policy and the powers 
granted to the President by the Constitution. As a result, he is par- 
ticularly well suited to evaluate the OLC memos and explain the 
ethical issues that they raise. 

Professor Luban. 

STATEMENT OF DAVID LUBAN, PROFESSOR OF LAW, GEORGE- 
TOWN UNIVERSITY LAW CENTER, HYATTSVILLE, MARYLAND 

Mr. Luban. Thank you, Mr. Chairman. 

Chairman Whitehouse, Ranking Member Senator Graham, 
Chairman Leahy, and distinguished members of the Com- 
mittee — 

Chairman WHITEHOUSE. Professor Luban, let me say one thing 
quickly, because you are our first witness. I would like to try to 
keep all of the witness statements here — some of them are quite 
lengthy on paper — to 5 minutes. And so at some point witnesses 
are going to start hearing this noise [gavels], which is your warn- 
ing that the 5 minutes has run out and if you could please wrap 
it up. And if you extend too far beyond it, I will simply cut you off 
so that everybody has a fair chance and so that the Senators have 
a chance to engage in dialog, which is the most helpful part of a 
hearing. 

I thank you. Please proceed. 

Mr. Luban. I may go a minute or so over. Thank you for inviting 
me to testify today. You have asked me to talk about the legal eth- 
ics of the torture and interrogation memos written by lawyers in 
the Office of Legal Counsel. Based on the publicly available sources 
I have studied, I believe that the memos are an ethical train wreck. 

When a lawyer advises a client about what the law requires, 
there is one basic ethical obligation: to tell it straight, without 
slanting or skewing. That can be a hard thing to do, if the legal 
answer is not the one the client wants. Very few lawyers ever enjoy 
saying “no” to a client who was hoping for “yes.” But the profes- 
sion’s ethical standard is clear: a legal adviser must use inde- 
pendent judgment and give candid, unvarnished advice. In the 
words of the American Bar Association, “a lawyer should not be de- 
terred from giving candid advice by the prospect that the advice 
will be unpalatable to the client.” 

That is the governing standard for all lawyers, in public practice 
or private. But it is doubly important for lawyers in the Office of 
Legal Counsel. The mission of the OLC is to give the President ad- 
vice to guide him in fulfilling an awesome constitutional obligation: 
to take care that the laws are faithfully executed. Faithful execu- 
tion means interpreting the law without stretching it and without 
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looking for loopholes. OLC’s job is not to rubber-stamp administra- 
tion policies, and it is not to provide legal cover for illegal actions. 

No lawyer’s advice should do that. The rules of professional eth- 
ics forbid lawyers from counseling or assisting clients in illegal con- 
duct; they require competence; and they demand that lawyers ex- 
plain enough that the client can make an informed decision, which 
surely means explaining the law as it is. These are standards that 
the entire legal profession recognizes. 

Unfortunately, the torture memos fall far short of professional 
standards of candid advice and independent judgment. They in- 
volve a selective and, in places, deeply eccentric reading of the law. 
The memos cherry-pick sources of law that back their conclusions 
and leave out sources of law that do not. They read as if they were 
reverse engineered to reach a predetermined outcome: approval of 
waterboarding and the other CIA techniques. 

Now, my written statement goes through the memos in detail, 
Mr. Chairman. Let me give just one example here of what I am 
talking about. Twenty-six years ago. President Reagan’s Justice 
Department prosecuted law enforcement officers for waterboarding 
prisoners to make them confess. The case is called United States 
V. Lee. Four men were convicted and drew hefty sentences that the 
Court of Appeals upheld. 

The Court of Appeals repeatedly referred to the technique of 
waterboarding as “torture.” This is perhaps the single most rel- 
evant case in American law on the legality of waterboarding. 

Any lawyer can find the Lee case in a few seconds on a computer 
just by typing the words “water torture” into a data base. But the 
authors of the torture memos never mentioned it. They had no 
trouble finding cases where courts didn’t call harsh interrogation 
techniques “torture.” It is hard to avoid the conclusion that Mr. 
Yoo, Judge Bybee, and Mr. Bradbury chose not to mention the Lee 
cases because it casts doubt on their conclusion that waterboarding 
is legal. 

Without getting further into technicalities that, quite frankly, 
only a lawyer could love — maybe not even a lawyer, only a pro- 
fessor could love — I would like to mention briefly other ways that 
the torture memos twisted and distorted the law. The first Bybee 
memo advances a startlingly broad theory of executive power, ac- 
cording to which the President as commander-in-chief can override 
criminal laws. This was a theory that Jack Goldsmith, who headed 
the OLC after Judge Bybee’s departure, described as an “extreme 
conclusion” that “has no foundation in prior OLC opinions, or in ju- 
dicial decisions, or in any other source of law.” It comes very close 
to President Nixon’s notorious statement that “when the President 
does it, that means it is not illegal” — except that Mr. Nixon was 
speaking off the cuff in a high-pressure interview, not a written 
opinion by the Office of Legal Counsel. 

The first Bybee memo also wrenches language from a Medicare 
statute to explain the legal definition of torture. The Medicare stat- 
ute lists “severe pain” as a symptom that might indicate a medical 
emergency. Mr. Yoo flips the statute and announces that only pain 
equivalent in intensity to “organ failure, impairment of bodily func- 
tion, or even death” can be “severe.” This definition was so bizarre 
that the OLC itself disowned it a few months after it became pub- 
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lie. It is unusual for one OLC opinion to disown an earlier one, and 
it shows just how far out of the mainstream Professor Yoo and 
Judge Byhee had wandered. The memo’s authors were obviously 
looking for a standard of torture so high that none of the enhanced 
interrogation techniques would count. But legal ethics does not per- 
mit lawyers to make frivolous arguments merely because it gets 
them the results they wanted. I should note that on January 15th 
of this year, Mr. Bradbury found it necessary to withdraw six addi- 
tional OLC opinions by Professor Yoo or Judge Bybee. 

Mr. Chairman, recent news reports have said that the Justice 
Department’s internal ethics watchdog, the Office of Professional 
Responsibility, has completed a 5-year investigation of the torture 
memos. OPR has the power to refer lawyers to their State bar dis- 
ciplinary authorities, and news reports say they will do so. 

I have no personal knowledge about what OPR has found. Pre- 
sumably, investigators were looking either for evidence of incom- 
petence, evidence that the lawyers knew their memos do not accu- 
rately reflect the law, or evidence that the process was short- 
circuited. 

This morning, I have called the interrogation memos a “legal 
train wreck.” I believe it is impossible that lawyers of such great 
talent and intelligence could have written these memos in the good- 
faith belief that they accurately state the law. But what I or any- 
one else believes is irrelevant. Ethics violations must be proved by 
clear and convincing evidence and not just asserted. That sets a 
high bar, and it should be a high bar. 

In closing, I would like to emphasize to this Committee that 
when OLC lawyers write opinions, especially secret opinions, the 
stakes are high. Their advice governs the executive branch, and of- 
ficials must be told frankly when they are on legal thin ice or cross- 
ing over into unlawful conduct. They and the American people de- 
serve the highest level of professionalism and independent — let me 
emphasize “independent” — judgment, and I am sorry to say that 
they did not get it here. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Luban appears as a submission 
for the record.] 

Chairman Whitehouse. Thank you. Professor Luban. 

One of the perils of Senate hearings is votes that happen, and 
a vote has just happened. And what I will do is recess the hearing 
for 5 minutes to give us a chance to vote. People usually take 
longer than that, but I will be back immediately to call the hearing 
back into session. And if other people need to take a bit more time, 
it will be underway, and we are glad to have you come back. 

But, for now, the hearing is temporarily adjourned so that we 
can vote. 

[Recess 10:42 a.m. to 10:55 a.m.] 

Chairman WHITEHOUSE. Thank you all and my apologies again 
for the interruption, but it is one of our obligations around here. 

The next witness is Philip Zelikow, who is the White Burkett 
Miller Professor of History at the University of Virginia, one of my 
alma maters. It is very good to have him here. He was counselor 
at the Department of State, a deputy to Secretary Condoleezza Rice 
from 2005 to 2007. From 1998 to 2005, Mr. Zelikow directed the 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00019 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



14 


University of Virginia’s Miller Center of Public Affairs as well as 
three bipartisan commissions, including the National Commission 
on Terrorist Attacks upon the United States — referred to 
colloquially as the “9/11 Commission” — from 2003 to 2004. Pre- 
viously, Mr. Zelikow served as a career Foreign Service officer at 
the State Department and on the White House National Security 
Council staff. He is currently a member of the board for the Global 
Development Program of the Bill and Melinda Gates Foundation. 
Mr. Zelikow received his baccalaureate degree from the University 
of Redlands, a law degree from the University of Houston, and his 
master’s and Ph.D. from the Fletcher School at Tufts University. 

Mr. Zelikow, welcome. We await your testimony. 

STATEMENT OF PHILIP ZELIKOW, WHITE BURKETT MILLER 

PROFESSOR OF HISTORY, UNIVERSITY OF VIRGINIA, CHAR- 
LOTTESVILLE, VIRGINIA 

Mr. Zelikow. Mr. Chairman, Senator Graham, thank you for giv- 
ing me the opportunity to appear before you today. The Committee 
has my C.V. I will not detail my experience. I will just say that I 
was working on counterterrorism for a number of years before 
9/11. I have experience looking at this as both a scholar and as a 
policymaker. I was a member of the President’s Foreign Intel- 
ligence Advisory Board from 2001 to 2003, so I do remember what 
it was like after 9/11 and what some of the issues were at the time. 
And I have had some responsibility in having to make tough deci- 
sions on these issues from the policy side. 

I submitted to the Committee a lengthy written statement that 
goes into a lot of detail, which I am not going to recapitulate in de- 
tail. Basically, the statement touches on some reasons why I think 
we chose to get into a program of this kind, just trying to step back 
and analyze it, because I think in many ways this was a large col- 
lective failure in which a lot of Americans — a lot of Americans from 
both parties — thought they needed a program like this in order to 
protect the country. 

I think we can now judge that to have been a mistake, as Sen- 
ator Graham said in his opening statement. Therefore, it is impor- 
tant, since this is a collective failure and it was a mistake, to learn 
from that mistake, comprehend why we made it. So I have a few 
things in the statement that go into that. 

Further, I then talk about my work on these issues. As our sus- 
picions grew about them in the 9/11 Commission, the 9/11 Commis- 
sion included a recommendation that was designed to anticipate 
some of these concerns, a recommendation that the administration 
ignored, which was itself an ominous sign, and then my getting in- 
volved more directly with these issues when I joined the State De- 
partment at the beginning of 2005. 

During most of 2005, the main focus in our work to get this to 
change — and by “our work,” I mean the work of Secretary Rice, 
Legal Adviser John Bellinger, and I — in a series of principals and 
deputies meetings that had been put in motion by President Bush 
because he clearly wanted his advisers to re-evaluate all these 
issues. 

During 2005, we mainly focused hard on getting the administra- 
tion to agree to the standard the 9/11 Commission had proposed. 
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which is please accept the CID standard. The CID standard is an 
acronym that stands for “cruel, inhuman, and degrading.” In other 
words, please accept that we are going to have all our intelligence 
programs covered by this basic provision of the law of armed con- 
flict, which is codified in various ways, including in our domestic 
law, I believe, through the Federal war crimes statute. 

By the end of 2005, those efforts had been successful. The var- 
ious battles that went on are detailed in my statement, including 
a couple of documents that reflect the positions that I adopted, 
along with the Deputy Secretary of Defense and others, that give 
you some illustration of the way we were making these arguments 
in June and July of 2005. By December of 2005, that battle had 
been won, both because of internal work, but also because of the 
McCain amendment. It was clear that the CIA and the Govern- 
ment were going to have to accept a CID compliance analysis. 
Thus, by early 2006, there was no way for the administration to 
avoid the need to re-evaluate the CIA program against a CID 
standard. 

The work of the NSC deputies that I was involved in intensified. 
The OLC had guarded against the contingency of a substantive 
CID review in its May 30, 2005, opinion. OLC had held that even 
if the standard did apply, the full CIA program, including 
waterboarding, complied with it — that is, the full CIA program, in- 
cluding waterboarding, did not violate proscriptions against cruel, 
inhuman, and degrading treatment. 

The OLC view also meant, in effect, that the McCain amendment 
was a nullity. It would not prohibit the very program and proce- 
dures Senator McCain and his supporters thought they had tar- 
geted. 

So with the battle to apply the standard having been won, my 
colleagues and I at the State Department then had to fight another 
battle over how to define the standard’s meaning. That meant com- 
ing to grips with OLC’s substantive analysis. 

OLC contended that these subjective terms, like “cruel” or “hu- 
mane,” should be interpreted in light of the well-developed and 
analogous restrictions found in American constitutional law. There- 
fore, to challenge OLC’s interpretation, it was necessary to chal- 
lenge the Justice Department’s interpretation of U.S. constitutional 
law. This was not easy since OLC is the authoritative interpreter 
of such law for the executive branch of the Government. 

Many years earlier, I had worked in this area of law. It seemed 
to me that the OLC interpretation of U.S. constitutional law in this 
area was strained and indefensible in a whole variety of ways. My 
view was that I could not imagine any Federal court in America 
agreeing that the entire CIA program could be conducted and it 
would not violate the American Constitution. 

While OLC’s interpretations of other areas of law were well 
known to be controversial, I did not believe my colleagues had ever 
heard arguments challenging the way OLC had analyzed these con- 
stitutional protections. Further, the OLC position had implications 
way beyond the interpretation of international treaties. If the CIA 
program passed muster under an American constitutional compli- 
ance analysis, then, at least in principle, a program of this kind 
would pass American constitutional muster even if employed any- 
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where in the United States on American citizens. We will reflect 
on that for a moment. 

So I distributed my memo analyzing these legal issues to other 
deputies at one of our meetings in February 2006. I then took off 
to the Middle East on other work. When I came back, I heard the 
memo was not considered appropriate for further discussion and 
that copies of my memo should be collected and destroyed. That 
particular request, passed along informally, did not seem proper 
and I ignored it. This particular memo has evidently been located 
in State’s files and is being reviewed for declassification. 

The broader arguments over the future of the CIA program went 
on for months, even though the old program had effectively been 
discontinued. 

Internal debate continued into July of 2006 after the Hamdan 
decision, culminating in several decisions by President Bush. Ac- 
cepting positions that Secretary Rice had urged again and again, 
the President set the goal of closing the Guantanamo facility, de- 
ciding to bring all the high-value detainees out of the black sites 
and move them toward trial, seek legislation from the Congress 
that would address these developments, and defend the need for 
some continuing CIA program but one that would comply with rel- 
evant law. And President Bush announced those decisions on Sep- 
tember 6, 2006. 

I left the Government at the end of 2006 and returned to the 
University of Virginia. Secretary Rice and Mr. Bellinger remained 
deeply involved in these issues for the following 2 years, working 
for constructive change. But, in sum, the U.S. Government over the 
past 7 years adopted an unprecedented program in American his- 
tory of coolly calculated dehumanizing abuse and physical torment 
to extract information. This was a mistake — perhaps a disastrous 
one. It was a collective failure in which a number of officials and 
Members of Congress and staffers of both parties played a part, en- 
dorsing a CIA program of physical coercion, even after the McCain 
amendment was passed and even after the Hamdan decision. 

Precisely because this was a collective failure, it is all the more 
important to comprehend it and learn from it. For several years, 
our Government has been fighting terrorism without using these 
extreme methods. I can comment on that both worldwide and in 
Iraq. We have been doing this under international standards for 
years. 

Now, we face some serious obstacles in defeating al Qaeda and 
its allies, and we could be hit again, and hit hard. But our decision 
to respect international standards does not appear to be a hin- 
drance in this fight. In fact, if the U.S. regains higher ground in 
the wider struggle of ideas, our prospects in a long conflict will be 
better. Others may disagree. They may believe that recent history, 
even since 2005, shows that America needs an elaborate program 
of indefinite secret detention and physical coercion in order to pro- 
tect the Nation. The Government and the country needs to decide 
whether they are right. If they are right, our laws must change, 
and our country must change. I think they are wrong. 

[The prepared statement of Mr. Zelikow appears as a submission 
for the record.] 

Chairman Whitehouse. Thank you, Mr. Zelikow. 
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Our next witness is Professor Jeffrey Addicott, an Associate Pro- 
fessor of Law and the Director of the Center for Terrorism Law at 
St. Mary’s University School of Law in San Antonio, Texas. In 
2000, he retired from the U.S. Army Judge Advocate Generals 
Corps after 20 years of service specializing in human rights law 
and national security law. Professor Addicott holds a Doctor of Ju- 
ridical Science and a Master of Laws from the University of Vir- 
ginia School of Law — we seem to he populating the place today — 
and Juris Doctor from the University of Alabama School of Law. 
The new Ranking Member of the Judiciary Committee would be 
very pleased. 

Professor Addicott. 

STATEMENT OF JEFFREY F. ADDICOTT, PROFESSOR, DIREC- 
TOR, CENTER FOR TERRORISM LAW, ST. MARY’S UNIVER- 
SITY SCHOOL OF LAW, SAN ANTONIO, TEXAS 

Mr. Addicott. Thank you, sir. Just for the record, I am a full 
professor now, but even though I am from Alabama, I am going to 
try to talk fast because I have got 5 minutes. 

The purpose of this testimony is to provide information from a 
legal perspective on the issue of “enhanced interrogation practices” 
used on certain al Qaeda operatives by CIA interrogators during 
the Bush administration as approved by the subject legal memo- 
randums. In the context of the approved interrogation methodolo- 
gies, the primary concern is associated with the CIA’s use of 
“waterboarding.” My full testimony, of course, is in the record. 

Since the al Qaeda detainees are not entitled to prisoner of war 
status 

Chairman Whitehouse. Professor, if you intend to read rapidly, 
even that will not work with 16 pages of testimony. I think you will 
have to make some measure to summarize. 

Mr. Addicott. Well, let me just do it off the cuff, then. You 
know, the Torture Convention is the primary international docu- 
ment that we are looking at here in the context of how we are 
measuring what these CIA memos refer to. And when the United 
States signed the Torture Convention, we had certain reservations 
in there, and we said that we understood that, in order to con- 
stitute torture, an act must specifically intend to inflict severe 
physical or mental pain or suffering and that mental pain or suf- 
fering refers to prolonged mental harm. 

The memorandums looked at the issue of torture, of course, and 
the word “torture” rolls off the tongue with great ease; but you 
have to recognize that not every alleged incident of interrogation 
or mistreatment necessarily satisfies the legal definition of “tor- 
ture.” It is imperative that one view such allegations with a clear 
understanding of the applicable legal standards set out in law and 
judicial precedent. In this manner, allegations or claims of illegal 
interrogation practices — e.g., waterboarding — can be properly 
measured as falling above or below a particular legal threshold. In 
my legal opinion, the so-called enhanced interrogation practices de- 
tailed in the subject legal memorandums did not constitute torture 
under international law. 

Why do I say that? There are very few international cases that 
really stand on point when you look at this issue. Perhaps the lead- 
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ing case, though, in the Anglo-Saxon tradition is the European 
Court of Human Rights Ruling of Ireland v. United Kingdom. By 
an overwhelming majority vote of 16-1, the Ireland court found 
certain interrogation practices — called the “five techniques” — uti- 
lized by British authorities to investigate suspected terrorism in 
Northern Ireland to be “inhumane and degrading,” i.e., ill-treat- 
ment, but not torture, by a vote of 13-4. These five techniques, let 
me just describe for the Committee what some of them were. 

One of them was wall-standing. They forced the detainees to 
stand for periods of hours in a stress position described as “spread- 
eagled against the wall, with their fingers put high above their 
head against the wall, the legs spread apart and the feet back, 
causing them to stand on their toes with the weight of the body 
mainly on the fingers.” Wall-standing was practiced for up to 30 
hours with occasional periods for rest. 

The British authorities also engaged in hooding, where they 
placed a dark hood over the head of the detainee, again, for pro- 
longed periods of time — days. 

They subjected the detainees to noise in a room where there was 
continuous loud and hissing noise for prolonged periods of time. 

They deprived them of sleep for prolonged periods of time. 

They deprived them of food and drink, reducing the food and 
drink to suspects pending interrogations. 

Now, to the reasonable mind, considering the level of interroga- 
tion standards set out in the Ireland case, the conclusion is clear. 
Even the worst of the CIA techniques authorized by the DOJ legal 
memorandums — waterboarding — would not constitute torture; the 
CIA method of waterboarding appears similar to what we have 
done hundreds and hundreds of times to our own military special 
operations soldiers in military training courses on escape and sur- 
vival. 

I was also in the military for 20 years. I was a senior legal ad- 
viser for all the Green Berets in the world, so I am very familiar 
with the concept of waterboarding. 

If you look at the Ireland case and use a fortiori logic, if you look 
at what they did in the Ireland case — and that court said that is 
not torture; they said it is ill treatment — then even the worst of 
what we have done, that level is going to be way below the Ireland 
standard. So, therefore, my legal conclusion based on the Ireland 
case is that we have not engaged in torture. 

Another international case is the Public Committee case that 
comes out of the Supreme Court of Israel, which also looked at 
harsh interrogation tactics. 

In conclusion, those who order, approve, or engage in torture 
must be criminally prosecuted. If we conclude, in fact, that we did 
engage in torture — in other words, that we are going to ignore the 
Ireland precedent and say, yes, our people engaged in torture — 
there is no way out of this. We have to prosecute under the Torture 
Convention those that approved it, those that authorized it, and 
those that carried it out. We cannot say on the one hand, yes, we 
engaged in torture, and not do anything. We are violating inter- 
national law if we do that. On the other hand, if we conclude that 
the techniques did not rise to the level of torture, which I argue. 
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then we are under no international obligation to prosecute those in- 
dividuals under the Torture Convention. 

Thank you. 

[The prepared statement of Mr. Addicott appears as a submission 
for the record.] 

Chairman Whitehouse. Thank you very much, Professor 
Addicott. 

Our next witness, our penultimate witness, is Professor Turner, 
who is the Associate Director of the University of Virginia’s Center 
for National Security Law. I promise we did not set this up as a 
University of Virginia day. 

He is the former Chair of the American Bar Association’s Stand- 
ing Committee on Law and National Security, a veteran of the 
Reagan administration, and a former National Security Adviser to 
Senator Robert P. Griffin, a member of the Senate Foreign Rela- 
tions Committee. Professor Turner received his B.A. from Indiana 
University and a J.D. and S.J.D. from the University of Virginia. 
He is the author or editor of more than a dozen books and mono- 
graphs on national security issues, and we welcome him to the 
Committee. 

Professor Turner. 

STATEMENT OF ROBERT TURNER, PROFESSOR, CENTER FOR 

NATIONAL SECURITY LAW, UNIVERSITY OF VIRGINIA 

SCHOOL OF LAW, CHARLOTTESVILLE, VIRGINIA 

Mr. Turner. Good morning, Mr. Chairman, and members of the 
Committee. I am honored to be here. Like most JAG officers I have 
dealt with. Senator Graham got these issues exactly right from the 
beginning. I would like to associate myself with his statement. And 
I am tempted just to stop there because mine is probably not going 
to be as good as his, but I will continue. 

Shortly after the story of abusive treatment of detainees first 
broke, I was going on a short vacation with my 14-year-old son, 
driving down Interstate 64, when my cell phone rang. It was Voice 
of America wanting a comment on the story of the abusive tech- 
niques. And my comment was: “It appears that some good people 
have made some very bad decisions.” 

I have been a very strong critic of waterboarding and other abu- 
sive techniques. I co-authored an article in the Washington Post 
entitled “War Crimes and the White House” in July of 2007. I 
served with pride on the drafting committee for the Executive 
Order barring torture and inhumane treatment. Indeed, one of my 
suggestions was “torture” is not the controlling international stand- 
ard. Under international law, we are bound by Common Article 3 
of all four 1949 Geneva Conventions. That standard is that all de- 
tainees are entitled to humane treatment, so spending a lot of time 
deciding whether something is torture or not misses the point that 
we have a much higher duty in our treatment of detainees. 

Some of the things that have been done since then have made 
me furious, to the point of wanting to kick a wall or something. But 
I continue to believe that the people who made these tragic deci- 
sions were decent, honorable, and able. They were also frightened 
for their fellow Americans and anxious to do everything within 
their power to prevent the next 9/11 attack. 
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Now, some may think that good people cannot do bad things. I 
would remind those people that on February 19, 1942, President 
Franklin Roosevelt issued Executive Order 9066 that ordered the 
detention and incarceration of more than 100,000 Americans with- 
out probable cause, judicial sanction, or the slightest individualized 
suspicion of wrongdoing. Most of those detained were U.S. citizens. 
Many of them had been born in this country and never even visited 
Japan. Their crime was to have Japanese ancestors. 

Today, we see this as one of the most outrageous abuses of civil 
liberties since the end of slavery. And yet it was strongly supported 
at the time, not only by the President but by California Attorney 
General Earl Warren, who later earned a reputation as perhaps 
the most liberal Chief Justice of the Supreme Court of the 20th 
century. 

Another well-known civil libertarian involved in that case was 
Justice Hugo Black, who wrote the Court’s majority opinion in the 
Korematsu case that upheld the detention as lawful. How could so 
many good and able people give their support to such a horrible 
policy? Indeed, one of the few people to speak out against this was 
J. Edgar Hoover of the FBI, interestingly. They did this because 
they were frightened, and they desperately wanted to prevent an- 
other Pearl Harbor. And I would submit that the OLC lawyers — 
I have met one of them two or three times at conferences, but I do 
not know any of them well — acted from precisely the same motive: 
they wanted to save the lives of their fellow Americans. 

The title of this hearing is “What Went Wrong.” Part of the prob- 
lem, I believe, is a general ignorance of some of the fundamental 
details of national security law, not only at OLC but elsewhere in 
the government and, indeed, throughout the legal profession. In my 
prepared testimony, I give several examples where the country has 
been divided because of misunderstandings about very basic prin- 
ciples of international law. The Third Geneva Convention provides 
that prisoners of war are to be tried by military courts, not civilian 
courts, but this was not well known, and so people got very un- 
happy over proposals for military tribunals. 

How could bright lawyers fail to understand that Common Arti- 
cle 3 applies? Again, it sets the standard of humane treatment. I 
think it is not that hard to understand why. Common Article 3 ap- 
plies to armed conflicts “of a non-international character.” Well, 
what the OLC people said was, well, there are at least 75 countries 
involved in this war in one way or another against al Qaeda. The 
Authorization for the Use of Military Force, approved by Congress 
in October of 2001, clearly authorized the use of force against for- 
eign nations. Again, the sugestion of an international armed con- 
flict. 

It is not unreasonable to conclude that this was an international 
conflict, but without a sovereign state on the other side, the better 
view — and the view accepted by the Supreme Court in the Hamdan 
case — is that is not the best interpretation; that is to say, common 
Article 3 does apply. 

Common Article 3 states further that in non-international armed 
conflicts, it applies to conflicts occurring “in the territory of one of 
the high contracting parties.” Now, you can interpret that to mean 
that a conflict that occurs in the territory of more than one state 
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is not covered by Common Article 3. A1 Qaeda was global in its 
scope. It attacked us inside the United States, in Saudi Arabia, 
Yemen, Kenya, Tanzania and so forth. So it was not difficult, I 
think, for non-experts to look at this language and say common Ar- 
ticle 3 does not apply. I think they were horribly wrong, but I do 
not think it was an evil decision. 

There seems to be an overwhelming consensus in which I share 
that waterboarding crosses both the humane treatment and the 
torture line. I have a dear colleague who is very outraged at all of 
this, who refers to it as “torture lite,” and I think that is probably 
a good description. It is not comparable to what was done to our 
POWs in Vietnam. It is not comparable to the maiming and the 
branding and the dismemberment that has gone on through his- 
tory. But it is wrong. It should not have happened. And the most 
important thing is to make sure it does not happen again. 

Let me turn to what we do now about those who made these de- 
cisions. The Republicans came to power in Washington in 1953. 
They controlled the White House and both Houses of Congress. To 
the best of my knowledge and recollection, no one demanded a 
“truth commission” to go after the ghost of FDR or Justice Hugo 
Black or Governor Earl Warren. They understood that good people, 
fearful for the safety of their fellow Americans, trying to stop the 
next attack, made some very bad decisions. And I think that is 
what has happened here. 

Thank you, Mr. Chairman. 

[The prepared statement of Mr. Turner appears as a submission 
for the record.] 

Chairman Whitehouse. Thank you. Professor Turner. It sounds 
as if you would agree with the observation of the old French Min- 
ister Talleyrand that “the greatest danger in times of crisis comes 
from the zeal of those who are inexperienced.” 

[Mr. Turner nods affirmatively.] 

Chairman WHITEHOUSE. I will take a moment now to recess very 
briefly so that the necessary security measures for Mr. Soufan can 
be put into place. The witnesses can remain in their seats. It will 
just take a second to clear some of the cameras out of the front of 
the well. 

[Pause.] 

Chairman WHITEHOUSE. Thank you. Ali Soufan is the Chief Ex- 
ecutive Officer of the Soufan Group LLC, an international strategic 
consultancy firm that advises governments and corporations on pol- 
icy, strategy, security, risk management, and training. More sig- 
nificantly for our purposes, he is a former FBI supervisory special 
agent who investigated and supervised highly sensitive and com- 
plex international terrorism cases, including the attack on the USS 
Cole and the events surrounding 9/11. 

Mr. Soufan has received numerous awards and commendations 
for his counterterrorism work. These include the Director of the 
FBI’s Award for Excellence in Investigation, the Respect for Law 
Enforcement Award for relentless pursuit of truth and bringing ter- 
rorist subjects before the bar of justice, and a commendation from 
the U.S. Department of Defense that labeled him “an important 
weapon in the ongoing war on terrorism.” 
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Mr. Soufan is an honors graduate from Mansfield University of 
Pennsylvania where he received undergraduate degrees in inter- 
national studies and political science. He is a magna cum laude 
graduate of Villanova University where he received a Master of 
Arts in international relations and appears to have no connection 
to the University of Virginia. 

[Laughter.] 

Chairman Whitehouse. Mr. Soufan, thank you for being with 
us. 

STATEMENT OF ALI SOUFAN, CHIEF EXECUTIVE OFFICER, 
T H E SOUFAN GROUP LLC, NEW YORK, NEW YORK 

Mr. SOUEAN. Thank you, sir. Mr. Chairman, Committee mem- 
bers, thank you for the opportunity to appear before you today. I 
know that each one of you cares deeply about 

Chairman WHITEHOUSE. Could you speak up, and clearly, with 
the microphone near you so that everybody can hear? Without the 
ability to see you, it is even more important that you be heard. 

Mr. SoUEAN. Mr. Chairman, Committee members, thank you for 
the opportunity to appear before you today. I know that each one 
of you cares deeply about our Nation’s security. It was always a 
comfort to me during the most dangerous of situations that I faced, 
from going undercover as an al Qaeda operative, to tracking down 
the killers of the 17 U.S. sailors murdered on the USS Cole, that 
those of us on the frontline had your support and the backing of 
the American people. So I thank you. 

The issue that I am here to discuss today — interrogation methods 
used to question terrorists — is not, and should not be, a partisan 
matter. We all share a commitment to using the best interrogation 
method possible that serves our national security interests and fits 
within the framework of our Nation’s principles. 

As an FBI agent, I spent much of my career investigating and 
unraveling terrorist cells around the globe. I have had the privilege 
of learning and working alongside some of the most dedicated and 
talented individuals from the FBI and other law enforcement, mili- 
tary, and intelligence agencies. 

I was the Government’s main witness in both of the trials we 
have had in Guantanamo Bay so far, and I am currently helping 
the prosecution prepare for future ones. 

From my experience, I strongly believe that it is a mistake to use 
what has become known as enhanced interrogation techniques, a 
position shared by professional operatives, including CIA officers 
who were present at the initial phases of the Abu Zubaydah inter- 
rogation. These techniques from an operational perspective are 
slow, ineffective, unreliable, and harmful to our efforts to defeat al 
Qaeda. 

An example of a successful interrogation is that of an al Qaeda 
terrorist known as Abu Jandal. In the immediate aftermath of 9/ 
11, together with my partner 

Chairman WHITEHOUSE. Let me interrupt just for one moment to 
ask unanimous consent that the 302s that were developed in the 
investigation of Abu Jandal be made a part of the record. I believe 
this is the first time they have been fully declassified. 

Please proceed. Without objection. 
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Mr. SouFAN. In the immediate aftermath of 9/11, together with 
my partner Special Agent Robert McFadden, a first-class agent 
from the Naval Criminal Investigative Service, we obtained a 
treasure trove of highly significant actionable intelligence that 
proved instrumental in the war effort against al Qaeda and Taliban 
in the fall of 2001. It included extensive information on everyone 
from Osama bin Laden’s network and modus operandi to details on 
individual operatives, some of them we later apprehended. 

The approach we used was completely by the book, and it can be 
labeled as the “informed interrogation approach.” It is outlined in 
the Army Field Manual and is derived from the cumulative experi- 
ences, wisdom, and successes of the most effective operatives from 
our country’s military, intelligence, and law enforcement commu- 
nity. 

The approach is based on leveraging our knowledge of the detain- 
ee’s mindset, vulnerabilities, and culture, together with using intel- 
ligence already known about him. The interrogator uses a combina- 
tion of interpersonal, cognitive, and emotional strategies to extract 
the information needed. If done correctly, this approach works 
quickly and effectively because it outsmarts the detainee using a 
method that he is not trained nor able to resist. 

The Army Field Manual is not about being soft. It is about out- 
witting, outsmarting, and manipulating the detainee. The approach 
is in sharp contrast with the enhanced interrogation method that 
instead tries to subjugate the detainee into submission through hu- 
miliation and cruelty. The idea behind it is to force the detainee 
to see the interrogator as the master who controls his pain. It is 
merely an exercise in trying to force compliance rather than elicit 
cooperation. 

A major problem is that it is ineffective. Al Qaeda terrorists are 
trained to resist torture. As shocking as these techniques are to us, 
their training prepares them for much worse — the torture that they 
would receive if caught by dictatorships for example. In a democ- 
racy, however, there is a glass ceiling the interrogator cannot 
breach, and eventually the detainee will call the interrogator’s 
bluff. That is why, as we see from the recently released DOJ 
memos on interrogation, the contractors had to keep requesting au- 
thorization to use harsher and harsher methods. In the case of Abu 
Zubaydah, that continued for several months, right until 
waterboarding was introduced. And waterboarding itself had to be 
used 83 times, an indication that Abu Zubaydah had already called 
his interrogators bluff. In contrast, when we interrogated him 
using informed interrogation methods, within the first hour we 
gained important actionable intelligence. 

The technique is also unreliable. We do not know whether the 
detainee is being truthful or just speaking to mitigate his discom- 
fort. The technique is also slow. Waiting 180 hours as part of a 
sleep deprivation stage is time we cannot afford to waste in a tick- 
ing bomb scenario. 

Just as importantly, this amateurish technique is harmful to our 
long-term strategy and interests. It plays into the enemy’s hand- 
book and re-creates a form of the so-called Chinese Wall between 
the CIA and the FBI. It also taints sources, risks outcomes, ignores 
the end game, and diminishes our moral high ground. 
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My interest in speaking about this issue is not to advocate the 
prosecution of anyone. Examining a past we cannot change is only 
worthwhile when it helps guide us toward claiming a future, a bet- 
ter future that is yet within our reach. 

For the last 7 years, it has not been easy objecting to these meth- 
ods when they had powerful backers. I stood up then for the same 
reason I am willing to take on critics now, because I took an oath 
swearing to protect this great nation. I could not stand by quietly 
while our country’s safety was endangered and our moral standing 
damaged. 

I know you are motivated by the same considerations, and I hope 
you help ensure that these grave mistakes are never, never, made 
again. 

Thank you. 

[The prepared statement of Mr. Soufan appears as a submission 
for the record.] 

Chairman Whitehouse. Thank you, Mr. Soufan. 

Let me, now that we are in the questioning period, begin with 
questions to you, and let me ask you more specifically about the 
interrogation of Abu Zubaydah, again reminding you not to divulge 
any information that is classified. 

You were present — indeed, you were one of the first, if not the 
first, interrogators present when Abu Zubaydah was brought into 
custody for the first time outside of Pakistan. Correct? 

Mr. SouEAN. Yes, sir. 

Chairman WHITEHOUSE. And your testimony indicates that with- 
in the first hour of your interrogation of him, you had gained im- 
portant actionable intelligence. Is that correct? 

Mr. SouEAN. Yes, sir. 

Chairman WHITEHOUSE. At that point, his condition was such 
that you indicated that we had to take him to a hospital or he 
would die. But at the hospital, you continued your questioning, and 
it was during your questioning of him at the hospital that you elic- 
ited information regarding the previously unknown role of Khalid 
Sheikh Mohammed as the mastermind of the 9/11 attacks. 

Mr. SoUEAN. Correct, sir. 

Chairman WHITEHOUSE. One of the more significant pieces of in- 
telligence information we have ever obtained in the war on terror. 
Correct? 

Mr. SoUEAN. It is one of them, yes, sir. 

Chairman WHITEHOUSE. And all of this happened before the CIA 
CTC team and the private contractors arrived. Correct? 

Mr. SouEAN. Yes, sir. 

Chairman WHITEHOUSE. And then they arrived, and immediately 
you say on the instructions of the contractor, harsh techniques 
were introduced, which “did not produce results as Abu Zubaydah 
shut down and stopped talking.” Correct? 

Mr. SoUEAN. Correct, sir. 

Chairman WHITEHOUSE. And with that happening, you knew he 
had good information. He had shut down under the harsh tech- 
niques, and so you again were given control of the interrogation. 
Correct? 

Mr. SouEAN. Yes, sir. 
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Chairman Whitehouse. And you used the same techniques you 
had originally, which were within the Army Field Manual. 

Mr. SouFAN. Yes, sir. It was me, another FBI agent who was 
with me, and a top CIA interrogator. So the interrogation team was 
a combination of FBI and CIA officials, and all of us had the same 
opinion that contradicted with the contractor. 

Chairman WHITEHOUSE. And in this third interview, the one — or 
series of interviews, anyway, the one before the hospital, one in the 
hospital, and then one after the first round of harsh interrogation 
when you were brought back, was in the second round pursuant to 
appropriate tactics that Abu Zubaydah disclosed the details of Jose 
Padilla, the so-called dirty bomber. Correct? 

Mr. SouFAN. Yes, sir. 

Chairman Whitehouse. And then, again, the contractor re- 
asserted himself and began reimplementing harsh techniques and, 
again, Abu Zubaydah shut down and stopped producing informa- 
tion. Is that correct? 

Mr. SouFAN. Yes, sir. 

Chairman WHITEHOUSE. And once again you were brought back 
in to interrogate him. Now it was more difficult because some of 
these harsh techniques had been applied and his resistance was in- 
creased, but eventually you succeeded and you re-engaged again. 
But at that point, the contractor took over and began stepping up 
the notches of his experiment to the point where you protested to 
your superiors in the FBI that this was becoming inappropriate, il- 
legal. I believe you even threatened 

Mr. SoUFAN. I think my description was 

Chairman WHITEHOUSE [continuing]. — To arrest somebody if you 
were to stay there. Correct? 

Mr. SoUFAN. Yes, sir. My description was “borderline torture.” 

Chairman WHITEHOUSE. And at that point, your participation in 
his interrogation ended. 

Mr. SouFAN. Yes. We were asked by Director Mueller to leave 
the facility. 

Chairman WHITEHOUSE. So when you look at the Office of Legal 
Counsel opinion of May 30, 2005, on page 10, here is what the Of- 
fice of Legal Counsel said was the fact: “Interrogations of 
Zubaydah, again, once enhanced techniques were employed, fur- 
nished detailed information regarding al Qaeda’s organizational 
structure, key operatives, and modus operandi, and identified KSM 
as the mastermind of the September 11th attacks. You have in- 
formed us that Zubaydah also provided significant information on 
two operatives, including Jose Padilla, who planned to build and 
detonate a dirty bomb in the Washington, D.C., area.” 

From your position at the actual interrogation of Abu Zubaydah, 
you know that statement not to be true. 

Mr. SouFAN. Yes, sir. 

Chairman WHITEHOUSE. On September 6, 2006, President Bush 
stated the following: “Within months of September 11, 2001, we 
captured a man named Abu Zubaydah. We believed that Zubaydah 
was a senior terrorist leader and a trusted associate of Osama bin 
Laden. Zubaydah was severely wounded during the firefight that 
brought him into custody, and he survived only because of the med- 
ical care arranged by the CIA. After he recovered, Zubaydah was 
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defiant and evasive. He declared his hatred of America. During 
questioning, he at first disclosed what he thought was nominal in- 
formation and then stopped all cooperation. We knew that 
Zubaydah had more information that could save innocent lives, but 
he stopped talking. As his questioning proceeded, it became clear 
that Zubaydah had received training on how to resist interrogation, 
and so the CIA used an alternative set of procedures. 

Does that statement by the President accurately reflect the inter- 
rogation of Abu Zubaydah? 

Mr. SOUFAN. Well, the environment that he is talking about, yes, 
he was injured and he needed medical care, but I think the Presi- 
dent — my own personal opinion here based on my recollection is 
that he was told probably a half-truth. 

Chairman Whitehouse. And repeated a half-truth, obviously. 
His statement as presented does not conform with what you know 
to be the case from your experience on hand. 

Mr. SouFAN. Yes, sir. 

Chairman WHITEHOUSE. I am over my time. 

Senator Graham. 

Senator Graham. Well, since there is just the two of us, if you 
want to keep going. 

Thank you, Mr. Chairman. What we have got is four lawyers 
who are very bright. All have one thing in common: they like Vir- 
ginia. And I counted seven opinions among you. I think two of you 
disagree with yourselves somewhere along the line. And the point 
is that you are very bright. I appreciate you coming. And, Mr. 
Soufan, thank you for serving our country. 

Mr. Soufan. Thank you, sir. 

Senator Graham. And I appreciate your view of how we should 
behave. The point that we are trying to make as we go forward is 
that we get this right, and as we look back in the past, we do not 
want to shade this one way or the other unnecessarily. 

Is it your testimony that enhanced interrogation techniques that 
were employed right after 9/11 yielded no good information? 

Mr. Soufan. I can only speak about my own personal experience. 

Senator Graham. That is the point, isn’t it? 

Mr. Soufan. Yes. 

Senator Graham. And I admire you. I really do. I really appre- 
ciate what you are doing. 

And, Mr. Chairman, I think there is some information out there 
that shows that enhanced techniques did yield good information, 
and I would like that to be part of this inquiry if we are going to 
have it. 

But having said that, Mr. Soufan, I appreciate what you are tell- 
ing us. Were you involved in the KSM interrogation at all? 

Mr. Soufan. No, sir. After my stand in the Abu Zubaydah 

Senator Graham. Okay. 

Mr. Soufan. And what I believed is right 

Senator Graham. No, I don’t 

Mr. Soufan [continuing]. — Out of the program. 

Senator Graham. I do not doubt that at all, and I do not doubt 
that you are trying to help the country. I am just saying that this 
idea that no good information was acquired is probably not accu- 
rate. But that does not justify what we did. That is all I am saying. 
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Now, as to the Geneva Convention, Mr. Turner — I appreciate the 
compliment, by the way. The Geneva Convention to me has always 
been a warehousing agreement between the signatory nations. We 
catch some of your guys, we are going to treat them well, and we 
expect like reciprocity. We catch a civilian, we are going to treat 
them well until the conflict is over. Is that generally the goal of the 
Geneva Convention? 

Mr. Turner. Senator, that is exactly the term that I use in 
teaching about the Geneva Convention. If you go back through his- 
tory, the original practice was to put captured enemy soldiers to 
the sword. Somebody got smart and said, “Hey, we can turn them 
into slaves.” They played around briefly with paroling them, which 
is to say, “Okay, go back to your flock or your farm, do not come 
back to the battlefield,” and the king or the prince said “Get your 
tail back on the battlefield.” And so they finally said, “Look, let’s 
not kill them, let’s just warehouse them, treat them humanely, feed 
them, when the war is over we will trade prisoners.” And that has 
been the practice for several hundred years. 

Senator Graham. And isn’t the problem in this war that. No. 1, 
al Qaeda is not a signatory to the Convention. The only way we are 
going to stop this enemy from attacking us to find good information 
and hit them before they hit us. 

Mr. Turner. Again, that is right out of my prepared testimony. 

Senator Graham. I have never taken your class, by the way, but 
I am liking it so far. 

Mr. Turner. Unlike any war we have ever had, this war is 90 
percent, if not more, intelligence. Usually you need your intel- 
ligence service to identify the location of the enemy and their 
plans, and then you send your tanks, your armor, your aircraft car- 
riers. 

In this battle, a good police department could arrest al Qaeda if 
we can find them and know what they are doing. So intelligence 
is incredibly important. 

Senator Graham. Mr. Addicott, we are the only Nation that I 
know of that considers al Qaeda operatives a military threat. Every 
other nation looks at this through the law enforcement prism. Is 
that true? Does everyone agree with that? 

Mr. Zelikow. No, sir. I do not think that is the case any longer. 

Senator Graham. Okay. What nation has adopted the enemy 
combatant theory? 

Mr. Zelikow. We have actually been engaged in international 
conferences on just this point with our key allies for about the last 
4 years. I helped initiate that. 

Senator Graham. Is there any country that holds a detainee 
under the theory of the law of armed conflict? 

Mr. Zelikow. They do not hold detainees under that theory, but 
partly it is because other countries are holding them under that 
theory. 

Senator Graham. Well, my point is that we do hold people under 
the theory of the law of armed conflict. Have you ever been to an 
interrogation conducted by the Spanish police? 

Mr. Zelikow. I have not had that rare privilege, sir. 

Senator Graham. Well, I have. Have you ever been to an interro- 
gation conducted by the Carboneri in Italy? 
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Mr. Zelikow. Neither have I. 

Senator Graham. Do you believe, Mr. Turner, that these interro- 
gations are Common Article 3 compliant? 

Mr. Turner. No, sir. 

Senator Graham. There is no law enforcement agency in the 
world dealing with terrorism interrogates in a Common Article 3 
manner, because you cannot say “Hello” firmly under Common Ar- 
ticle 3. I just want the world to understand — and my time is up — 
that the reason we have adopted a different theory is very impor- 
tant because I think we are at war, and the people we are pros- 
ecuting did not rob a liquor store. They are an ongoing military 
threat. And the odd thing about this is if you go down the military 
law of armed conflict, in many ways you restrict your ability to get 
information versus the law enforcement model. But I think that is 
the right model to have. 

With that, I will yield to you. It is just the two of us. Take any 
time 

Chairman Whitehouse. Let us go back and forth. 

Senator Graham. Yes. 

Mr. Turner. I agree. Senator, just for the record. 

Senator Graham. I mean, we have got to figure this out as a 
world, not just a nation. Right, Philip? 

Mr. Zelikow. Absolutely. In fact, it is a coalition fight. We need 
coalition standards for the fight. And one reason we are having this 
discussion is let us work on standards that will also be interoper- 
able with our allies. 

Senator Graham. Right. 

Chairman WHITEHOUSE. One other question I wanted to pursue 
about the interrogation of Abu Zubaydah. There was obviously con- 
siderable conflict between one side that was achieving significant 
actionable information, so significant that when the Jose Padilla 
information became available, as I recall, the Attorney General of 
the United States had a press conference in Moscow to trumpet it, 
and the other method which was producing a shutdown, if you will, 
on the part of the detainee. And it has been often cast as the dif- 
ference between the trained professionals of the CIA versus the 
amateurish military interrogators, teenagers who need the Army 
Field Manual sort of for their training wheels, and law enforcement 
investigators who are constrained by Miranda and other things 
and, therefore, cannot be serious interrogators. 

It strikes me from your description that two elements of that 
framing of the issue are wrong. First of all, it seems very well that 
military and law enforcement investigators are actually the trained 
professionals. You refer to the other group as “amateurish Holly- 
wood type.” And the second is that the division was not between 
the CIA and the FBI. You had CIA professionals who were with 
you and wanted to continue. And on the other side of the equation 
was a private contractor who was not even a Government em- 
ployee. 

Could you comment on those observations? 

Mr. SouFAN. Yes, sir. It has been reported that it was a conflict 
during the interrogation between the FBI and CIA. I totally dis- 
agree with this assertion, and that is something that I mentioned 
in my 
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Chairman Whitehouse. At the field level, at least. 

Mr. SOUEAN. Field level. 

Chairman WHITEHOUSE. At the point of the interrogation, yes. 

Mr. SouFAN. Yes. And that is why I supported the CIA officers 
in my op-ed in the New York Times on this issue. They were 100 
percent supportive. Actually, the chief psychologist of the CIA, a fo- 
rensic psychologist, objected to these techniques, and he even left 
the location before I did. Their top interrogator was 100 percent, 
I think, in sync with our view, with the FBI view, because he is 
a professional interrogator. 

I think this technique using the harsh methods or using the en- 
hanced interrogation methods misunderstands the threat that we 
face from ideological Islamic extremists like al Qaeda. And coun- 
tries around the world, in the Middle East, who actually use these 
techniques as regularly as possible, have now pedaled away from 
these techniques when it comes to the terrorists of al Qaeda and 
Islamic extremists. They are ideologically motivated. They are ex- 
pecting a lot to happen to them when they get caught. And the best 
way to deal with them is to be smart and to engage with them. And 
that is what provided a lot of actionable intelligence, before 9/11 
and after 9/11. And, you know, in a classified session, we can actu- 
ally talk about a lot of the successes versus the failures of these 
techniques. 

One of the things that has been mentioned about this technique, 
the successes that have been talked about publicly are Padilla and 
Khalid Sheikh Mohammed. Well, waterboarding was not approved 
until August 1, 2002. Padilla, after an international manhunt in 
three countries, was finally arrested after he landed from Switzer- 
land to the Chicago airport on May 8, 2002 — almost 3 months be- 
fore these techniques were imposed. We knew about Khalid Sheikh 
Mohammed in April of 2002. Again, waterboarding was not ap- 
proved until August 1st of 2002. 

So I am basing my opinion here on two things: from my recollec- 
tion of the facts — I do not have any notes. I am just having my 
memory on these facts and what happened. 

Chairman WHITEHOUSE. Understood. 

Mr. SoUFAN. That is number one. 

No. 2, I am basing on what I have been hearing in the public do- 
main what had been classified. 

Chairman WHITEHOUSE. I am going to turn to Senator Durbin. 
I have just a few seconds left. I just want to drop in one question 
to Professor Luban during this round. That is, in your review of the 
OLC memos, was there any mention of the role of private contrac- 
tors? 

Mr. Luban. I do not recall any specific mention of private con- 
tractors. 

Chairman WHITEHOUSE. I do not recall it either, and it would 
seem that that might raise legal issues. It is interesting that that 
would be a fact in the lengthy, lengthy OLC opinions that never 
appears to have surfaced. 

Mr. Luban. Well, I agree. Senator. And I should add that I was 
also very troubled by the chronology that Mr. Soufan just men- 
tioned because when Mr. Bradbury was writing the opinion and 
wrote that the capture of Jose Padilla resulted from enhanced in- 
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terrogation techniques, it was already public information that 
Padilla had been captured in May and the techniques were not ap- 
proved until August. So the legal opinion that he wrote stipulates 
something that was publicly known to be untrue. 

Chairman Whitehouse. Yes, he did not have to have special 
knowledge to know that that assertion in the OLC opinion was 
false. Correct? 

Mr. Luban. That is correct. 

Chairman WHITEHOUSE. Senator Durbin. 

Senator Durbin. Thank you very much, Mr. Chairman, for this 
hearing. 

Mr. Zelikow, you have had fascinating assignments, working as 
counselor for Secretary of State Rice and serving as Executive Di- 
rector of the 9/11 Commission. And I would like to ask you if you 
could amplify a little bit on what has been characterized as disclo- 
sures to leaders in Congress about interrogation techniques. I 
served on the Intelligence Committee of the Senate for 4 years and 
found myself constantly in a frustrating position of being told clas- 
sified information and being warned not to breathe a word of it to 
the public at large for fear that it would endanger the lives of peo- 
ple who were helping the United States. 

Chairman WHITEHOUSE. Or, if I might add. Senator Durbin, our 
colleagues, in some cases our staff. 

Senator Durbin. Yes. And so there were times when, frankly, I 
wanted to walk right out of the Senate Intelligence Committee 
room and call a press conference and say, “If America only knew.” 

Now, when I have said that on the floor before, people have said 
to me, “I don’t get it. Aren’t you supposed to say what you believe 
is true no matter what?” Well, I think you know better. You know 
that there are limits to sharing information, particularly when it 
might endanger someone’s life. 

So when Members of Congress were briefed of this, was it before 
the fact? Were they being asked to authorize these techniques and 
give their approval? 

Mr. Zelikow. Sir, I think Senator Feinstein mentioned SSCI is 
apparently really trying to break down the chronology. The Office 
of the Director of National Intelligence has been publicizing chro- 
nologies of briefings, which then need to be matched up against 
when we were actually doing things. And so the honest answer is 
I do not know whether folks were briefed before the fact. 

Formally, what is supposed to happen is a memorandum of noti- 
fication is prepared that lets key Members of Congress know that 
a program is being undertaken with the authorization of the Presi- 
dent pursuant to some prior Presidential finding. And, therefore. 
Members of Congress are being informed that pursuant to this 
finding we are now doing certain things. 

Senator Durbin. After the fact? 

Mr. Zelikow. It could be after the fact. It should be at the time 
the program is initiated and before the program is implemented so 
that it appears that you are taking the congressional consultation 
seriously, which the administration should. 

Senator Durbin. And I recall only one instance where a Mem- 
ber — in this case. Senator Rockefeller — was briefed on the wiretap 
situation, and in his frustration, maybe desperation, hand-wrote a 
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letter to file about protesting this, which did not surface until much 
later. But it was the only way that he could create tangible evi- 
dence of his displeasure or disapproval of what was happening. 

I raise this because I have spoken to Senator Rockefeller, and I 
think now he was duty-bound by the law and by his conscience not 
to make disclosures of classified information, and yet felt that there 
was something here that was worthy of at least being on the 
record, as crude as his method was. I raise this because many peo- 
ple seem to be suggesting that if Members of Congress at the high- 
est level are informed, that they are somehow complicit. And I have 
not seen that. I have seen specific limitations on that information 
when it is given to me in the Senate Intelligence Committee and, 
by reference, from leaders when they are briefed. 

Do you understand the difference here? 

Mr. Zelikow. I think I do, and as I have listened to both sides 
of this argument, I step away from this with some concern. I will 
tell you on the inside, when I was arguing — we were having heated 
arguments about these policies on the inside in the White House 
Situation Room, and the argument would often be deployed against 
me and my colleagues that, well, we briefed the following Members 
of Congress — name, name, name, name, name — and they do not 
have a problem with it. 

So, in other words, these briefings are being used actually to deal 
with arguments on the inside of the administration, yet I hear 
what you are saying and what other Members of Congress have 
said. And so I have to ask myself: Does the Congress think that 
the oversight process that accompanies these programs is working 
to their satisfaction? 

Senator Durbin. Well, the answer from me, after 4 years’ experi- 
ence on the Senate Intelligence Committee, it is not even close. Not 
even close. I mean, there were times when, you know, you wanted 
to express your disapproval, and there was no means to do it. If 
you were privy to the most important information, there was no 
means. 

I just have a few seconds left, if I might. I would like to ask Mr. 
Zelikow his opinion on the notion of closing down the Guantanamo 
facility. Do you believe that is a good decision? 

Mr. Zelikow. Yes, sir. In fact. Deputy Secretary of Defense Gor- 
don England and I wrote a paper suggesting that the President an- 
nounce his determination to close that facility in June 2005. 

Senator Durbin. I am aware of one detainee represented by an 
attorney in Chicago who was advised by e-mail — after 6 years of in- 
carceration, he was advised by e-mail there were no charges 
against him — and this was 15 months ago — and that he could be 
released. He is still at Guantanamo. And it is an indication to me 
of a serious miscarriage of justice. And there are many now argu- 
ing to, I guess, maintain Guantanamo. I cannot imagine, after 
President Bush and President Obama have made these statements 
publicly and reached that same conclusion, that that is their posi- 
tion. 

But what do you think would be the consequence if we kept 
Guantanamo open at this point? 

Mr. Zelikow. When I was on the inside, I would make the argu- 
ment sometimes that Guantanamo has now become as much sym- 
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bol as substance. I could ask people here, Has anyone here ever 
heard of the Federal correctional institution at Marion? 

Senator Durbin. I have. It is in my State. 

Mr. Zelikow. But everyone in America has heard of Alcatraz. 
One reason Alcatraz was closed was because it had become a sym- 
bol as much as a substance of a particular kind of facility. Then 
we basically created super-max facilities that were at least maybe 
just as tough as Alcatraz in some ways that no one has really 
heard of. And it does not become the same focal point of con- 
troversy in the same way. 

Guantanamo had become in world public opinion a toxic problem 
for the United States of America. And so we needed to address that 
as an issue in our foreign policy. 

Senator Durbin. Do you have any doubt in your mind that if the 
decision is made that any of these prisoners of Guantanamo would 
be transferred to Federal correctional institutions that they could 
be held safely and securely? 

Mr. Zelikow. Sir, we hold people who are far more dangerous in 
such institutions, including quite dangerous terrorists like Ramzi 
Yousef, who is currently residing in a super-max facility inside the 
United States now. 

I will also add that when we — I have had the opportunity on be- 
half of one of the Federal judges who has been working through the 
habeas petitions to be asked to examine classified files and provide 
expert advice on holding these folks. And one of the things that 
strikes me now and struck me then is we have a vast amount of 
experience in how to judge the continued incarceration of highly 
dangerous prisoners since we do this with thousands of prisoners 
every month all over the United States, including some really quite 
dangerous people. We routinely make these decisions, and for bet- 
ter or worse, we have worked out a lot of ways of deciding how to 
make those calls. And I think that that is a whole body of knowl- 
edge that actually has not been tapped very well in making judg- 
ments about how long you can incapacitate a really pretty broad 
spectrum of people at Guantanamo, many of whom do not show 
large signs of future dangerousness. 

Senator Durbin. Thank you very much. 

Thank you, Mr. Chairman. 

Chairman Whitehouse. Senator Graham. 

Senator Graham. Mr. Zelikow, what is the recidivism rate re- 
garding the people who have been released from Guantanamo Bay? 
Do you know? 

Mr. Zelikow. There are no reliable statistics on the recidivism 
rate. What we do know is that some number of people who have 
been released have been encountered again on the battlefield. 
Numbers range — dozens, perhaps, of people who have been re- 
leased have been encountered again. And so as with — that is an 
important 

Senator Graham. Would that be a miscarriage of justice? 

Mr. Zelikow. Not necessarily. 

Senator Graham. What if it were your son or daughter that was 
killed by one of these guys? How would you feel about it? 

Mr. Zelikow. I would feel the same way I would if a parole 
board had released someone from a prison and then that person 
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committed a crime. That problem happens all over the country, and 
we are pretty familiar with it. And sometimes 

Senator Graham. Is there a difference between KSM and a guy 
that robbed a liquor store? 

Mr. Zelikow. I beg your pardon? 

Senator Graham. Is there a difference between KSM and a do- 
mestic criminal? 

Mr. Zelikow. There sure is, sir, and I think 

Senator Graham. And the only reason I mention it — I generally 
agree with you. The only reason I mention that is we have got to 
understand there are two sides to this story. There is very much 
two sides to this story, and we need to move on and get it right. 
We need a facility somewhere — Senator Durbin has left. I do not 
take by his examination that he is volunteering Illinois as the 
housing site. And I am not going to ask my friend from Rhode Is- 
land would he take these people, because if you are waiting for a 
Member of Congress to stand up and say, “Bring them to my 
State,” you are going to be waiting until hell freezes over, because 
nobody is going to do that. 

But I do believe we need to close Guantanamo Bay. I do believe 
we can handle 100 or 250 prisoners and protect our national secu- 
rity interests, because we had 450,000 German and Japanese pris- 
oners in the United States. So this idea that they cannot be housed 
somewhere safely, I disagree. But the decision to put them some- 
where is very important. It needs to be well thought out. And the 
idea that you have to let these people go or try them, I completely 
disagree with that. 

Mr. Turner, how do you believe about that? 

Mr. Turner. Well, I was going to suggest a correction for the 
record. Senator Durbin was talking about somebody being held for 
years without being charged. As you well know 

Senator Graham. That is 

Mr. Turner [continuing]. — The theory of a POW is he is being 
warehoused, he is not considered a wrongdoer. Now, if he has com- 
mitted a war crime or murdered someone as a prison, you charge 
him and try him. But international law does not require that mili- 
tary combatants be charged to be detained. Indeed, you mentioned 
the 400,000-plus mostly German POWs we had in more than 40 
States during World War II. Two or three of them got to courts 
briefly because they claimed American citizenship. They were 
quickly sent back. None of them got a day in court. They did not 
get a lawyer. You know, the theory of POWs is they are not wrong- 
doers; they are enemy soldiers who had the misfortune of falling 
into the hands of their enemy. You warehouse them and then you 
send them home. If they have committed crimes, you have the op- 
tion of charging them and trying them, but you are not supposed 
to keep them in a civilian prison, and you are not supposed to try 
them in a civilian court. 

Senator Graham. That is exactly right. Now, the point that we 
are trying to make, Mr. Turner and myself, is that when a member 
of al Qaeda is captured, all of them are not subject to war crime 
trials simply by their status. But if an independent judiciary agrees 
with the military and the CIA that the person is, in fact, the evi- 
dence supports the decision that you are a member of al Qaeda, an 
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enemy combatant, a military threat, there is no requirement under 
military law to let people go. Do you agree with that, Mr. Addicott? 

Mr. Addicott. Yes, I mean, part of the premise here, if we are 
not using the law of war, we have done a lot of illegal stuff. If we 
are operating under the law of war, we are doing what we perfectly 
do in every war. In my opinion, closing down Gitmo is a mistake. 
It is a propaganda victory for our enemies because we are saying 
to the world we have something to apologize for, we are hold these 
people illegally, we are torturing them — which has never occurred 
at Gitmo. And that is the exact opposite message that we should 
be sending. We are in a state of war with these people. If you are 
trying to stop them at the airport, you are too late. 

Senator Graham. Right. Well, I agree with that, but I agree with 
Mr. Zelikow that it is an image problem. See, this is why we need 
to move on. I mean, the moral high ground, Mr. Addicott, is the 
place to be. The only way we are going to persuade people on the 
fence to come our way is to show a difference between us and our 
enemy. 

Now, I do not want to treat these people with kid gloves, but I 
want to — do you agree with this concept, that once we capture an 
enemy combatant, it becomes about us, not them. 

Mr. Addicott. I think, you know, if we detain that individual 
under the law of war — and that is an issue that we have not 
made 

Senator Graham. But we will do things that they will not do to 
us, and that is good. 

Mr. Addicott. Oh, absolutely. I mean, we 

Senator Graham. That is a good thing. 

Mr. Addicott. Absolutely. 

Senator Graham. That we will treat them better than they will 
treat us. 

Mr. Addicott. Exactly. And that is why my testimony is — the 
propaganda here is that we have tortured people is a lie. We have 
tortured no one. 

Senator Graham. See, I — if I may just for a moment here, 
waterboarding at the time of 2002, it was not clear what law it vio- 
lated. The Geneva Convention did not apply until 2006 

Chairman Whitehouse. That would depend what case you read. 

Senator Graham. Yes, well, here is what I am saying. The dif- 
ference between law enforcement and intelligence gathering is a 
big difference. And what you would do to a military member, an 
MP who abused a detainee, would be a violation of the UCMJ. The 
CIA or the FBI, you are not controlled by the UCMJ, are you, Mr. 
Soufan? 

Mr. Soufan. No. 

Senator Graham. Was your interrogation Common Article 3 com- 
pliant? 

Mr. Soufan. Not after 9/11. We get instructions that we do not 
read people, for example, their Miranda rights; we do not follow 
with a lot of things that we used to do, after 9/11, when it 
comes 

Senator Graham. I would say that there is no FBI interrogation 
of a high-value target Common Article 3 compliant simply because 
Common Article 3 was written to make sure that military forces do 
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not abuse civilians. It was never written to restrict the ability of 
a nation to defend itself. And we have made a huge mistake here. 
We have made two big mistakes. We adopted interrogation tech- 
niques from the Inquisition that have survived time because in 
some cases they do work, Mr. Soufan, but they always come back 
to bite you. 

So I will turn it over now to the Chairman, and hopefully we will 
find some way to move forward here. 

Mr. Luban. Senator, may I comment on something that the other 
witnesses have said? 

Chairman Whitehouse. Very briefly. 

Mr. Luban. First, I do not agree that everybody in Guantanamo 
is an enemy combatant. We do know that there have been a num- 
ber of people that the CSRTs have already cleared of being enemies 
of the United States. 

Senator Graham. Right. I agree with that. 

Mr. Luban. They are still being held there. 

Second, I do not agree that people have not been tortured in 
Guantanamo. I think that it is very clear that Mohamed al-Kahtani 
was. As was made, I think, perfectly clear in the Schmidt Report, 
four of the tactics that were used on al-Kahtani later surfaced to 
worldwide consternation 

Senator Graham. Should President Bush be prosecuted for au- 
thorizing these techniques? 

Mr. Luban. Sir, I do not have any opinion about who should be 
prosecuted for what was done to al-Kahtani. 

Chairman Whitehouse. Well, I have suggested there are too 
many opinions on that going around. We have prosecutors who look 
at that stuff professionally, and we should let them do their jobs. 

Mr. Zelikow, you have described the reaction to your report, and 
Senator Graham serves with great distinction on the Armed Serv- 
ices Committee, which has done a report of its own. Without objec- 
tion, I would ask that 119 to 128, those pages of the report, be ad- 
mitted into the record. And, selectively, I can report from that that 
there was a great deal of disagreement with the OLC analysis and 
serious concerns and objections over some of the legal conclusion 
reached by OLC; that the Navy General Counsel Alberto Mora 
called the OLC memo, relied on by the working group in 2003, 
“profoundly in error and a travesty of the applicable law”; that now 
Rear Admiral Dalton likewise said that, “To the extent that the 
working group report relied on the OLC memo, it did not include 
what I consider to be a fair and complete legal analysis of the 
issues involved.” 

There was a chart that was created based on the OLC opinion, 
and the result of that chart, it had a sort of “green means go” col- 
umn for techniques that were authorized. Real Admiral Dalton 
again, “That green column was absolutely wrong legally. It was 
embarrassing to have it in there. Most, if not all, working group 
members and judge advocates general disagreed with significant 
portions of the OLC opinion but were forced to accept it.” 

“At Mr. Hain’s direction,” the report continues, “Ms. Walker in- 
structed the working group, instructed them to consider the OLC 
memorandum as authoritative and directed that it supplant the 
legal analysis being prepared by the working group action officers.” 
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You in your testimony, Mr. Zelikow, said that when your alter- 
native views, if you will, were made known, you heard that the 
memo was not considered appropriate for further discussion, to use 
your phrase, and that copies of your memo should be collected and 
destroyed. 

What do those behaviors tell you about the environment for prop- 
er legal debate and discussion about this question at the highest 
levels of the administration? 

Mr. Zelikow. It told me that the lawyers involved in that opin- 
ion did not welcome peer review of their conclusions and, indeed, 
would shut down challenges from peers even inside the Govern- 
ment. 

Chairman Whitehouse. Lawyers love to debate. It is our nature 
to quarrel with each other and to exchange views. Is there any sug- 
gestion that you would draw that they were less than perfectly con- 
fident in their views when they were not willing to subject them 
to peer review? That is ordinarily viewed as the test of confidence 
in one’s judgments. 

Mr. Zelikow. Well, the arguments I was making were pretty 
profound, because if I was right, their whole interpretation of the 
CID standard was fundamentally unsound and raised really quite 
grave issues about their interpretation of constitutional law. 

Now, they have a couple of options there. One option is either 
they or the NSC Legal Adviser or the White House Counsel is to 
say, “Gee, let’s take another look at this. The case law you cite has 
some merit. We will take another look.” 

Or they could say, “Zelikow, boy, this shows how rusty you are 
in practicing law. We need to set you straight and tell you why you 
have just fundamentally misunderstood this whole area of the law.” 

They did not do either of those things. Instead, what they pre- 
ferred to do was, C, “We do not want to talk about it.” 

Chairman WHITEHOUSE. Thank you very much. 

I am going to ask a question of Professor Luban. Then I am 
going to give the distinguished Ranking Member some time, and 
then I think the hearing is already a bit over time, and I have a 
plane to catch to an important engagement. So I will make a clos- 
ing statement after that. 

My question for you. Professor Luban, has to do with the Lee de- 
cision, a Texas decision. I note that Professor Addicott did not cite 
it in his opinion, despite the fact that he is from Texas and it was 
a Texas decision. I do not know if we have the diagram, but Lee 
describes waterboarding and describes it as “torture” over and over 
again. Here is a picture of the actual pages of the Federal Reporter 
highlighting the U.S. Department of Justice prosecution about all 
the times in which the court refers to this technique as “torture.” 

And what is astonishing to me is that in 93 pages where they 
dig out Medicare reimbursement law as relevant, they do not find 
a case on point or they do not discuss a case on point in which one 
of the highest courts in the land, the United States Court of Ap- 
peals for the Fifth Circuit, describes waterboarding and called it re- 
peatedly — I think it is 12 times in the opinion — “torture.” 

I have pressed the Department of Justice on this question be- 
cause I think it is unimaginable. I have discussed this on the Sen- 
ate floor. I have pursued it in hearings. Attorney General 
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Mukasey’s response was that it was not relevant because it was 
brought under the Civil Rights Act, and a case brought under the 
Civil Rights Act does not relate to a case brought under the torture 
statute or under the Convention Against Torture. And at that time, 
I was out of time, and I did not have the chance to follow up. But 
I would like your legal opinion on that, because it strikes me that 
the Civil Rights Act under which Sheriff Lee was prosecuted, con- 
victed, and jailed for the crime of waterboarding has no substantive 
elements of its own. It is a vehicle for enforcing constitutional re- 
quirements and for punishing constitutional violations. So that the 
Civil Rights Act leads directly, with no interference from the statu- 
tory point of view, directly to constitutional standards of torture. 

If you look at the Convention Against Torture and what OLC 
itself said about it, the definition of that treaty obligation is also 
founded, according to OLC itself, directly in the constitutional 
standards of the United States. And to the extent that the statute 
against torture applies, it is impossible for Congress by statute to 
overrule the Constitution. And so as a matter of fundamental law, 
the statute criminalizing torture cannot create a definition of tor- 
ture that narrows the constitutional definition. 

So it seems to me that wherever you go with this, all roads lead 
to Rome. Rome is the Constitution, and what it says about torture, 
and that the distinction that is drawn is yet another false device 
thrown out there to confuse and distract from the fundamental fact 
that they either missed the case on point or they found it, hated 
it, and did not bother to put it in the memo. And I guess we will 
find out from the OPR which it was. 

But what are your comments on this. Professor Luban? 

Mr. Luban. Senator, I agree with your diagnosis of it. Now, the 
Lee case was decided in 1983. That was before the Convention 

Chairman Whitehouse. Under President Reagan. This was 
charged by the Department of Justice of President Reagan. 

Mr. Luban. That is correct. It preceded the Convention Against 
Torture and the torture statutes, so it is not surprising that it did 
not mention these because they did not exist yet. 

The word “torture” was not defined eccentrically or in a way to 
change its meaning in the Torture Convention or the torture stat- 
utes. It is roughly severe mental or physical pain or suffering. 

I took the liberty of looking at dictionary definitions of torture 
from around — the dictionaries that would have been available to 
the court that was writing the Lee opinion, and that is more or less 
the same definition that you find in the Oxford English Dictionary 
edition at that time. So the word had not mysteriously changed its 
meaning. 

The torture statute and the Torture Convention were giving the 
words very, very common-sense, everyday, non-technical meanings, 
and what is striking about the Lee case is that the court just used 
the word again and again and again as if it was obvious that this 
technique of leaning the guy back in the chair, putting the towel 
over his face, pouring the water on until he thought he was suffo- 
cating and started jerking and twitching — they had no problem 
calling it “torture.” The word means exactly the same thing in the 
dictionary definitions of 1983 as the definition in the treaty and the 
statutes that followed. So there is absolutely no reason in the world 
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that we should think that the fact that it was decided as a con- 
stitutional case rather than a torture statute case would have led 
to a different outcome. 

Chairman Whitehouse. Thank you, Professor Luban. 

Senator Graham. 

Senator Graham. Thank you. 

Professor, would it be torture to put a spider in the jail cell of 
a person who was afraid of spiders? 

Mr. Luban. Conceivably. If that person was afraid 

Senator Graham. I need a black-and-white, yes-or-no answer. 

Mr. Luban. You know, it depends on whether the person be- 
lieves — 

Senator Graham. We believe the person in the jail cell was part 
of a terrorist organization who had information about an impend- 
ing attack, and we know he is afraid of spiders. Would you say that 
if we put a spider in the jail cell that we would torture that person? 

Mr. Luban. I would not. There is one circumstance in which the 
answer would be yes — that is, if he knew or believed — if it was 
known that he believed that spiders are deadly, because part of the 
torture statute says that you can inflict mental pain and suffering 
that is torture by threatening death to someone if it causes men- 
tal — 

Senator Graham. Isn’t the point to it 

Mr. Luban. To an ordinary person, no. 

Senator Graham. Okay. Well, we are trying to exploit phobias 
here without — Mr. Addicott has a different view of what happened 
here in terms of torture. Do you think he is unethical if he arrives 
at a different view of what happened here? 

Mr. Luban. I think that he — I do not think that he is unethical 
for arriving at a different view. I think he would be unethical if he 

ignored the relevant law and told you that 

Senator Graham. Have you ever met Mr. 

Mr. Luban [continuing]. — His official legal opinion was 

Senator Graham. Have you ever met Mr. Bybee? 

Mr. Luban [continuing]. — That it was not torture. 

Senator Graham. Have you ever met Mr. Bybee? 

Mr. Luban. I have never met him. 

Senator Graham. Have you met any of these people? 

Mr. Luban. I met 

Senator Graham. So you are basing 

Mr. Luban [continuing]. — John Yoo once. 

Senator Graham. You are basing your opinion because they did 
not cite a case that you think is dispositive, they are a bunch of 
crooks? I mean, is that what this comes down to, your opinion that 
no reasonable lawyer could write a memo and exclude this case 
without being unethical? Is that what you are telling this Com- 
mittee? 

Mr. Luban. This case is just one example out of many. I think 
that no reasonable lawyer could discuss the commander-in-chief 
power 

Senator Graham. How could Mr. Addicott 

Mr. Luban [continuing]. — And not cite Youngstown. 
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Senator Graham. How could Mr. Addicott come to a completely 
different conclusion about the common definition of torture and not 
be unethical? 

Mr. Luban. Well, Senator, I cannot speak for Mr. Addicott, 
but 

Senator Graham. Well, let him speak for himself. 

Mr. Luban [continuing]. — I will — I would be happy to mention 
that the Ireland case that he leaned his opinion on is not the only 

European court case on the meaning of torture 

Senator Graham. Well, the fact that you did not tell me about 
the Ireland case 

Mr. Luban [continuing]. — There are subsequent cases that have 

called, for example, for hosing somebody down with water 

Senator Graham. Mr. Luban, the fact that 

Mr. Luban [continuing]. — Torture. 

Senator Graham. Please. The fact that you did not tell me about 
the Ireland case, can I assume that you were trying to hide some- 
thing from me? 

Mr. Luban. Sir, I am not writing an opinion that is binding 
on 

Senator Graham. Why doesn’t it work both 

Mr. Luban [continuing]. — The entire executive branch 

Senator Graham [continuing]. — ^Ways? 

Mr. Luban [continuing]. — Of Government. 

Senator Graham. Well, you are telling the Nation what is wrong 
and what is right, and he has told me about a case that I did not 
even know about that suggests that the techniques in question 
have been looked at by an international body, and the ones that 
we used are less severe than the ones that were found not to be 
torture, and you did not tell me about it. Did you know about it? 

Mr. Luban. Sir, I am not telling you what is right and wrong. 
I am telling you 

Senator Graham. Did you know about the case? 

Mr. Luban [continuing]. — ^What is ethical and unethical con- 
duct — 

Senator Graham. Did you know about the case? 

Mr. Luban [continuing]. — By a lawyer. 

Senator Graham. Did you know about the case, the Ireland case? 
Mr. Luban. Of course I did. 

Senator Graham. Well, you know what? I do not think you are 
unethical. 

Mr. Luban. Thank you. I greatly appreciate that, and my 

Senator Graham. Mr. Addicott. 

Mr. Addicott. I have also got some further bad news for Mr. 
Soufan, who I respect very greatly in his interrogation work. If you 
look at the 2003 Supreme Court case of Chavez v. Martinez, you 
have an identical set of facts here. You had an individual that was 
interrogated while in an emergency room. He had been shot five 
times in the face by a police official, and Justice Stevens said that 
that practice was torture. Now, thank goodness he was in the mi- 
nority — 

Senator Graham. This hearing is bordering on 

Mr. Soufan. Can I respond to 
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Mr. Addicott. Thank goodness he was in the minority in that 
case, because Justice Clarence Thomas, of course, rendered 

Chairman Whitehouse. Professor Addicott, wouldn’t it depend 
on — you are not suggesting that it is torture to interview somebody 
in a hospital? 

Mr. Addicott. That is what Justice Stevens suggested in Chavez 
V. Martinez in 

Chairman WHITEHOUSE. So it is your opinion as a law professor 
that Chavez v. Martinez stands for the proposition that it is torture 
for law enforcement to ever question a suspect in a hospital? 

Mr. Addicott. My opinion is that Stevens was wrong, but I am 
just saying that is what Stevens’ opinion was. 

Chairman WHITEHOUSE. You think it stands for the proposition 
that Stevens would oppose any interrogation of any criminal de- 
fendant in a hospital? 

Mr. Addicott. That is what he said in his opinion, page 10 of 
my testimony. 

Mr. SouFAN. Can I respond, please, to some of those assertions. 

First, the timeline that was criticized before, the memo that 

Senator Graham. Excuse me. We will let you explain, but I have 
got a few questions, then you can say anything you want, because 
you are a great American. 

Mr. SoUFAN. Okay. Thank you. 

Senator Graham. Now, about the interrogation of this suspect, 
do you know a gentleman named John K-I-R-I-A-K-O-U? 

Mr. SouFAN. Me? 

Senator Graham. Yes. 

Mr. SoUFAN. No, I do not know him. 

Senator Graham. Okay. He gave an interview — he is a retired 
CIA officer, and he said Abu Zubaydah — is that the guy’s name? 

Mr. SouFAN. Yes. 

Senator Graham. Did I say it right? He said that they 
waterboarded the guy and he broke within 35 seconds. 

Mr. SoUFAN. Is this question for me, sir? 

Senator Graham. Yes. 

Mr. SouFAN. Well, last week, he retracted that and he said he 
was misinformed, and actually he was not at the Abu Zubaydah lo- 
cation. 

Senator Graham. Okay. So he just 

Mr. SouFAN. He retracted that, yes, sir. That is one of the things 
that was mentioned before. 

Senator Graham. Right, right. 

Mr. SoUFAN. And now we know it is 83 times, not 35 seconds. 

Senator Graham. Now, do you believe that any good information 
was obtained through harsh interrogation techniques? Can you say 
that there was no good information? 

Mr. SoUFAN. Well, from what I know on the Abu Zubaydah, I 
would like you to evaluate the information that we got before 

Senator Graham. Well, the Vice President is suggesting that 
there was good information obtained, and I would like the Com- 
mittee to get that information. Let’s have both sides of the story 
here. 

One of the reasons these techniques have survived for about 500 
years is apparently they work. 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00046 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



41 


Mr. SouFAN. Because, sir, there are a lot of people who do not 
know how to interrogate, and it is easier to hit somebody than out- 
smart them. 

Senator Graham. I understand that you believe you got it right 
and you know how to do it and these other people do not. I under- 
stand. I understand that. In many ways, I agree with you. But this 
idea that you are the complete knowledge of what happened in 
terms of interrogation techniques and what was gained is not accu- 
rate. Your testimony is not a complete repository of what happened 
during these interrogation techniques of high-value targets. There 
are other interrogations going on, and there is an allegation made 
that these interrogations yielded information that protected Ameri- 
cans. If we are going to talk about it, let’s talk about it in complete 
terms. 

Chairman Whitehouse. And to be fair to the witness. Senator, 
I think he has not represented himself 

Senator Graham. No, and I do not think 

Chairman WHITEHOUSE. — as anything more than somebody who 
can 

Mr. SOUEAN. I mentioned my own personal experience. 

Chairman WHITEHOUSE. — that arose from the 

Senator Graham. Right, and I have nothing but the 

Chairman WHITEHOUSE. — interrogation of Abu Zubaydah. 

Senator Graham. — highest regard for this gentleman. I just 
know this is not it. This is not the whole story. And the point is. 
Do we need to keep doing this? I think we have cleaned up this 
mess. We have got it right, generally speaking. And the more we 
get into this, the more we are going to make it chilling for the next 
group of people who are asked to defend this Nation, and that 
leads me to my last question. 

Do you believe it would be wrong for President Obama to author- 
ize a technique outside the Army Field Manual if the CIA told him 
they had a high-value target that they believe possesses informa- 
tion about an imminent attack? 

Mr. SouEAN. I believe that they should ask other professional in- 
terrogators to evaluate 

Senator Graham. I am telling you what the 

Mr. SouEAN. — that detainee. 

Senator Graham. Do you believe that the CIA — do you think 
Leon Panetta is qualified for his job? 

Mr. SouFAN. Well, I believe he is extremely qualified for his job. 
I did not agree with a lot 

Senator Graham. Let me tell you, these — I am going to read 
something to you. 

Chairman WHITEHOUSE. If we are going to get into the qualifica- 
tions of Panetta. 

Senator Graham. Yes, this is important, though. 

Mr. SoUEAN. Right. 

Senator Graham. Ron Wyden asked him, “If a person has critical 
threat information, urgent information, and you need to be able to 
secure that information,” he asked Panetta, “What would you do? ” 

“In that particular situation that you mentioned, where you have 
someone who could be a ticking time bomb and it is absolutely nec- 
essary to find out what information that individual has, I think we 
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would have to do everything possible, everything possible within 
the law to get that information. If we had a ticking time bomb situ- 
ation, obviously whatever was being used I felt was not sufficient, 
I would not hesitate to go to the President of the United States and 
request whatever additional authority I would need. But obviously 
I will again state that I think this President would do nothing that 
would violate the laws that were in place.” 

Having said 

Chairman Whitehouse. Wrap it up. I am sorry. 

Senator Graham. Okay. Wrap it up. Would the President of the 
United States, President Obama, be wrong in considering a request 
from the CIA to engage in interrogation techniques beyond the 
Field Manual but that yet were lawful? 

Mr. SOUFAN. Sir, from the quote that you read, the key word in 
it from Director Panetta, “within the law.” Within the law, yes, the 
President can authorize whatever 

Senator Graham. Right. Is the Army Field Manual the complete 
law on what is 

Mr. SoUFAN. No. It is an outline for interrogations. 

Senator Graham. Thank you. 

Chairman WHITEHOUSE. All right. Thank you all very much. I 
appreciate 

Mr. SouFAN. Can I — can I just 

Chairman WHITEHOUSE. I am sorry. I have to end the hearing. 
I have a plane that I cannot miss, and I just want to wrap up by 
adding the following statements into the record: from Mike Ritz, a 
former U.S. military interrogator; from Peter Shane, a professor at 
Ohio State University, Moritz College of Law; from Colonel Steve 
Kleinman, U.S. Air Force Reserve, a professional interrogator; from 
Matthew Alexander, a professional interrogator in the U.S. Air 
Force Reserve and author of “How to Break a Terrorist”; from Elisa 
Massimino of Human Rights First; the Senate Armed Services 
Committee report I think I already put into the record; and the tes- 
timony of Michael Stokes Paulson. 

I would like to close with the words of Matthew Alexander from 
his statement. “As an interrogator in Iraq, I conducted more than 
300 interrogations and supervised more than 1,000. I led the inter- 
rogations team that located Abu Musab al-Zarqawi, the former 
leader of al Qaeda in Iraq and one of the most notorious mass mur- 
derers of our generation. At the time that we killed Zarqawi, he 
was the No. 1 priority for the United States military, higher than 
Osama bin Laden. I strongly oppose the use of torture or abuse as 
interrogation methods for both pragmatic and moral reasons.” 

“There are many pragmatic reasons against torture and abuse. 
The first is the lack of evidence that torture or abuse as an interro- 
gation tactic is faster or more efficient than other methods. In my 
experience, when an interrogator uses harsh methods that fit the 
definition of abuse, in every instance that method served only to 
harden the resolve of the detainee and made them more resistant 
to interrogation.” 

“The second pragmatic argument against torture and abuse is 
the fact that al Qaeda used our policy that authorized and encour- 
aged these illegal methods as their No. 1 recruiting tool for foreign 
fighters. While I supervised interrogations in Iraq, I listened to a 
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majority of foreign fighters state that the reason they had come to 
Iraq to fight was because of the torture and abuse committed at 
both Abu Ghraib and Guantanamo Bay. These foreign fighters 
made up approximately 90 percent of the suicide bombers in Iraq 
at that time. In addition to leading and participating in thousands 
of attacks against coalition and Iraqi forces, it is not an exaggera- 
tion to say that hundreds, if not thousands, of American soldiers 
died at the hands of these foreign fighters. The policy that author- 
ized and encouraged the torture and abuse of prisoners has cost us 
American lives.” 

“I deployed to the war with four other Air Force special agents 
with experience as criminal investigators. We brought with us 
skills and training that were unique compared to our Army coun- 
terparts. We learned to interrogate criminal suspects using rela- 
tionship building and non-coercive police investigative techniques. 
I learned quickly that al Qaeda has much more in common with 
criminal organizations than with traditional rank-and-file soldiers. 
I used techniques permitted by the Army Manual under the terms 
psychological ploys, verbal trickery, or other non-violent or non-co- 
ercive subterfuge to great success, and I taught these techniques 
to other members of my interrogation team.” 

“I also want to address the so-called ticking time bomb scenario 
that is so often used as an excuse for torture and abuse. My team 
lived through this scenario every day in Iraq. The men that we cap- 
tured and interrogated were behind Zarqawi’s suicide bombing 
campaign. Most of our prisoners had knowledge of future suicide 
bombing operations that could have been prevented with the quick 
extraction of accurate intelligence information. What works best in 
the ticking time bomb scenario is relationship building, which is 
not a time-consuming effort when conducted by a properly trained 
interrogator and non-coercive deception.” 

“Contrary to popular belief, building a relationship with a pris- 
oner is not necessarily a time-consuming exercise. I conducted 
point-of-capture interrogations in Iraqi homes, streets, and cars, 
and I discovered that in these time-constrained environments 
where an interrogator has 10 or 15 minutes to assess a detainee 
and obtain accurate intelligence information, relationship building 
and deception were again the most effective interrogation tools. It 
is about being smarter, not being harsher.” 

“When I took the oath of office as a military officer, I swore to 
uphold and defend the Constitution of the United States of Amer- 
ica, which specifically prohibits cruelty toward any person in the 
Eighth Amendment. In addition, torture and abuse are inconsistent 
with the basic principles of freedom, liberty, and justice upon which 
our country was founded. George Washington during the Revolu- 
tionary War specifically prohibited his troops from torturing pris- 
oners. Abraham Lincoln prohibited Union troops from torturing 
Confederate prisoners. We have a long history of abiding by Amer- 
ican principles while conducting war.” 

“I can offer no better words than those of General George C. 
Marshall, the orchestrator of the Allied victory in Europe during 
World War II, who stated, ‘Once an army is involved in war, there 
is a beast in every fighting man which begins tugging at its chains. 
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A good officer must learn early on how to keep the heast under con- 
trol, both in his men and in himself.’ ” 

“We are smart enough to effectively interrogate our adversaries, 
and we should not doubt our ability to convince our detainees to 
cooperate. American culture gives us unique advantages that we 
can leverage during interrogations — tolerance, cultural under- 
standing, intellect, and ingenuity.” 

“In closing, the same qualities that make us great Americans will 
make us great interrogators.” 

I had planned longer remarks, but given the hour, I think I will 
conclude with those words, which are very helpful, and I would add 
for the record pages from a book called “Camp 020,” describing the 
techniques employed by British Military Intelligence when the 
Nazi threat loomed over their country, presumably a threat at least 
equal to the threat of al Qaeda to our country, and their findings, 
among other things, that violence in interrogations is inappro- 
priate. For one thing, it is the act of a coward; for another, it is 
unintelligent. 

Senator Graham. Well, thank you, Mr. Chairman. Maybe we will 
end this hearing with some agreement. If we are talking about do 
I agree with what the — was it the lieutenant that you read, the 
statement? 

Chairman Whitehouse. Michael Alexander. 

Senator Graham. Yes. I mean, I generally agree with that. I 
have been a military lawyer all my life. I believe in the Geneva 
Convention. I believe that the moment we capture somebody, the 
obligation falls upon us to abide by the Convention. And if you do 
not want to live by the Convention, get out of it. 

Now, there are people who have a different view. There are peo- 
ple, quite frankly, Mr. Soufan, that if we called as witnesses would 
probably graphically describe what they did and the information 
they received gave us knowledge about the enemy we would not 
have had otherwise. 

Chairman Whitehouse. I am terribly sorry to have to do this. 

Senator Graham. Can I 

Chairman WHITEHOUSE. Yes. 

Senator Graham. Okay. 

Chairman WHITEHOUSE. What I would like to do is to close the 
hearing at the conclusion of Senator Graham’s remarks. There is 
a week to add any testimony that anybody wishes. I cannot miss 
this plane. I apologize very much. 

Senator Graham. You go. 

Chairman WHITEHOUSE. You have the floor, and at the conclu- 
sion of your remarks, the hearing is over. 

Senator Graham. [Presiding.] Thank you. They will not be long. 
Go to the airport, and you will get screened, but that is good. 

Now, the point that I am trying to make is that how you come 
down on this situation does not mean you are unethical and it does 
not make you a criminal. I have always believed that when you en- 
gage in harsh interrogation techniques like waterboarding, eventu- 
ally it comes back to bite you. And it has. It is just not, I think, 
necessary to win the war. 

But the people who were devising these interrogation techniques 
right after 9/11 were not criminals. They were what you said, Mr. 
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Turner. They were Americans who were afraid that the next attack 
is on its way. And if you are going to he balanced about this 

[Protester interrupts.] 

Senator Graham. Have a good day. 

If you are really going to be balanced about this, that needs to 
be told, too. And we need to look forward. And Abraham Lincoln 
suspended habeas corpus, OK? That is part of his legacy, is he 
thought the Nation was coming apart, and he was right. And he 
was trying to keep it together. A hundred thousand Japanese 
Americans were put in jail for being nothing other than Japanese. 
Did we go back and try anybody for that abuse? 

All I am saying is that these interrogation techniques were 
shared with Members of Congress who somehow cannot remember 
what they are told. And to me, that is the best evidence that we 
were trying to make policy, not violate the law. 

Now, Mr. Luban, I do not believe these people are unethical. I 
just think they did what Mr. Turner said. They made some mis- 
takes out of fear. And we have learned from those mistakes. And 
here is my biggest fear: that if we keep doing this, and I bring a 
CIA agent in that tells the country, “Let me tell you what I got 
when I waterboarded somebody or what I did to this person, let me 
tell you what I learned,” we are going to tear this country apart. 

I agree with you, but there are other people out there who took 
a different view and understood the law was subject to different in- 
terpretations, and the British may not have tortured people in 
Northern Ireland, but they turned the people in Northern Ireland 
against them. That is the downside of what they were doing. They 
were legally probably not torturing people. I agree with you, Mr. 
Addicott. But they made a mistake when it came to winning over 
the people of Northern Ireland. And that is the point I am trying 
to make. 

We have made mistakes in this war. We are going to make new 
ones. And I do not want to take off the table for this President the 
ability to do things beyond the Army Field Manual to protect this 
Nation. If we restrict ourselves to the Army Field Manual, shame 
on us. It is the Field Manual, written for soldiers to make sure 
they do not get themselves in trouble, not to get intelligence about 
the next impending attack. Isn’t that right, Mr. Turner? 

Mr. Turner. I agree. 

Senator Graham. It is a guide to the soldier in the field. It was 
never written to be the end-all and be-all of how you protect this 
Nation. And if we adopt that theory, we have made a huge mistake 
and learned nothing from the past. And if we put it online and that 
is the only way we can interrogate somebody, we are stupid. 

So let’s don’t misunderstand the mistakes of the past to the point 
that we restrict ourselves in the future from being good Americans, 
but understanding that we are at war. We have put people in 
Guantanamo Bay that were not enemy combatants. The net was 
cast too large, and some people have been put there that should 
have never gone. There are some people who have been let go that 
should never have been let go. 

My goal is to have a process, Mr. Zelikow, that would allow us 
as a Nation to hold our head up high and say no one is in jail at 
Guantanamo Bay because Dick Cheney said so. The only people 
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that are in jail in Guantanamo Bay are there because the evidence 
presented to an independent judiciary by our military passed mus- 
ter with the judicial system. They are there because they are a 
military threat. And that when you try these people, they are tried 
not because we hate them, but because of what they did, and that 
that decision will go all the way up to the Supreme Court for re- 
view. 

There is a way to move forward. There is a way to learn from 
the past. But if we look backward and we get the wrong message, 
we are going to make us less safe. The message coming from the 
mistakes of the past are not unilaterally surrender, not to treat 
these people as common criminals, because they are certainly not. 
The message from the past is when you abide by American prin- 
ciples, you are stronger than your enemy. When you go backward 
from those principles, it comes back to bite you. But the principle 
that I am advocating is an aggressive, forward-leaning, “hit them 
before they hit us” attitude. Find out what they are up to. Find out 
where they are getting their money and keep them on their back 
foot. And we can do that, Mr. Soufan, without having to go back 
to the Inquisition. 

Mr. Soufan. I totally agree with you. 

Senator Graham. And I am so afraid that what we are doing 
here today is going to chill out the legal advice to come in the fu- 
ture and that we are putting men and women at risk of having 
their reputations ruined in the prosecution or civil lawsuits who 
did nothing but try their best to defend this Nation. 

Thank you all. 

[Whereupon, at 12:35 p.m., the Subcommittee was adjourned.] 

[Questions and answers and submissions for the record.] 


VerDate Nov 24 2008 


1 4:56 Mar 30, 201 0 Jkt 055467 


PO 00000 


Frm 00052 


Fmt 6633 


Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 


PsN: CMORC 



47 


QUESTIONS. AND ANSWEES 

Questions for the Record for Professor David Luban 

(1) Some critics of investigations into the Bush Administration OLC have suggested that we 
shouldn’t punish differences of opinion among lawyers relating to the legality of the 
alternative interrogation techniques. Based on your review of the OLC memos, is it your 
opinion that the criticism of these memos by you and others represents nothing more than 
a disagreement with their ultimate conclusions, or something more? 

The criticism of the memos is not merely disagreement with their ultimate conclusions. The 
criticism is that the memos ignored contrary legal authority, made up statutory requirements out 
of whole cloth (the Bybee memo ’s definition of “severe pain, ” the Levin and Bradbury memos ’ 
requirement that “severe physical suffering” must be prolonged), misrepresented what a legal 
authority said in at least one place, and employed arguments so stretched that it is hard to 
believe that lawyers of such great talent and intelligence could have done so merely by mistake. 
These departures from ordinary standards ofiegai analysis are evidence that the authors were 
writing result-oriented memoranda rather than the candid and independent analyses required by 
legal ethics rules. Please note that I am ngl suggesting that this evidence is proof positive of bad 
faith. That is for investigators to determine. 

(2) Professor Michael Stokes Paulsen has submitted a statement for the record in which he 
rejects criticisms of the interrogation memoranda He vmtes: 

The quality of the analysis (despite my quarrels with certain points) is 
clearly well within professional standards. This is not even a close 
question. There is simply no plausible, objective basis on which it could 
be said that the legal opinions expressed were illegitimate or 
unprofessional. 

How do you respond to this conclusion? Professor Paulsen appears to be ruling 
out the possibility that OPR could validly conclude that OLC attorneys failed to 
meet professional standards in drafting the interrogation memoranda. Is that a 
correct conclusion, even assuming that Professor Paulsen’s reading of the 
President’s power in foreign relations is correct? 

Much as I admire Professor Paulsen as a constitutional scholar, I completely disagree with his 
assessment of the torture memos. Without simply repeating my written testimony, let me mention 
some of the specifics that went into my diagnosis. A legal scholar writes in a law review article, 
“The literal law of self-defense is not available to justify. ..torture. ” The Bybee memo twists this 
to say, “interrogation... using methods that might violate [the anti-torture statute] would be 
justified under the doctrine of self-defense. ” Quite frankly, / don ’t see how Professor Paulsen 
could describe this distortion of legal authority as “clearly well within professional standards ” 
without debasing the very idea of professional standards. Lawyers are, after all, forbidden from 
misrepresentation. (Model Rules of Professional Conduct, Rule 8.4(c).) The Bybee and 
Bradbury memos approve the legality of waterboarding without even mentioning that a US. 
Court of Appeals had described waterboarding as “torture, ” or that the U.S. military had court- 
martialed soldiers for waterboarding and prosecuted a Japanese general for doing it; the Bybee 
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memo approves the defense of necessity in torture cases without mentioning a recently-decided 
Supreme Court case that questions whether the defense of necessity even exists in U.S. criminal 
law; and it declares presidential power to torture captives despite a federal law prohibiting 
torture, without so much as mentioning the Youngstown case, which sets out the basic 
framework for constitutional analysis of presidential power. Again, I can 't believe that 
Professor Paulsen really thinks that cavalier neglect of clearly relevant precedent meets 
professional standards. If he does, 1 must disagree with him. (It is difficult to know whether 
Professor Paulsen was fully aware of the memos ’ significant omissions when he drafted his 
statement, because he does not discuss the specifics of the memos.) Much of Professor Paulsen ’s 
written statement centers on the Bybee memo ’s aggressive views about the President ’s 
commander-in-chief power, and perhaps he approves of the memo because he agrees with its 
expansive view of presidential power. Even here, however, I find it hard to believe that Professor 
Paulsen has fully considered whether the failure to discuss Youngstown conforms to 
professional standards of legal analysis. 1 should think he does not believe that. After all, in 
2002, Professor Paulsen wrote that Youngstown 's opinions “have proven enduringly relevant to 
nearly every constitutional issue of war and peace, foreign policy, domestic legislative power, 
presidential power, and even judicial power that has confronted the United States in the past fifty 
years. ” (Michael Stokes Paulsen, Youngstown Goes To War, 19 Constitutional Commentary 
215, at 215-16 (2002)) He also wrote; “In the world after September 1 1, 2001, there can no 
longer be any doubt: Youngstown Sheet & Tube Co. v. Sawyer is one of the most significant 
Supreme Court decisions of all time. The decision resolved a major constitutional crisis, and it 
did so during time of war and at a crucial juncture in the nation's political history. It resolved 
the crisis correctly, with both immediate and long-term important effect. ” Id. at 215. Given his 
published views, I cannot fathom why Professor Paulsen thinks that a ground-breaking assertion 
of presidential power to override federal laws which ignores the Youngstown framework is 
"clearly well within professional standards. ” 

(3) Everyone has seen lawryers advocating forcefully and skillfully in movies, television, 
plays, etc. In general, we allow lawyers to make novel legal arguments to benefit their 
clients - even if it means a criminal avoiding a conviction or a party losing out on a 
rightful claim because of technicality. Why is this situation different? Why couldn’t the 
OLC attorneys simply give their client, the United States, the legal reasoning it wanted? 

There is a large, and long-recognized, difference between the lawyer 's roles as advocate and 
adviser. Movies and television depict dramatic courtroom battles: one advocate against 
another. The structure of the adversary system is that each side will counteract the excesses and 
overstatements of the other side, and an impartial judge will decide which view of the law is 
better. The underlying theory is that neither side should pull its punches, because judges can 
make better decisions about the law hearing the two sides ’ arguments in their most uninhibited 
form. 

The legal adviser ’s role is totally different The lawyer gives clients advice about the law in 
confidential conversations or memos. There is no adversary to counteract misstatements, and no 
impartial judge to decide whether the lawyer ’s view is right The lawyer 's opinion will govern 
the client ’s conduct When a client comes to a lawyer to ask "I want to do this, but is it legal? " 
the lawyer is required by long-standing ethics rules to give a candid, independent analysis. 
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Model Rule 2. 1 — the ABA 's rule for lawyers as advisers — says this outright, and in its comments 
it emphasizes that sometimes this may mean telling the client something that the client does not 
want to hear. The rule of law depends on lawyers ' independence and candor when they advise 
clients on the legality of their actions: we count on people to obey the law, and when they ask a 
lawyer what the law requires, we count on the lawyer to tell them. 

You ask: “Why couldn ’t the OLC lawyers simply give their client, the United States, the legal 
reasoning it wanted? ’’ The answer is: because wishing something is legal doesn’t make it so. If 
clients could do whatever they want simply by getting their lawyers to write dispensations to 
them, there would be no such thing as law. 

(4) Are you concerned that ethics investigations by OPR will “chill” advice-giving in the 
executive branch in the future? Should lawyers in the executive branch be unconstrained 
by ethical principles in the future? Are ethical lawyers an impediment to national 
security? 

(1) lam not concerned that ethics investigations will chill future advice-giving in the executive 
branch. The investigation concerns whether the lawyers twisted and distorted the law to enable 
torture. It is a rare event — I know of no similar investigation of the OLC in its 75-year history. 
Executive branch lawyers will know from this history that honest advice-giving, which fully 
analyses the law both for and against the conclusion the lawyer reaches, insulates them from the 
kind of criticism that led to these investigations. Rather than chilling them, the investigation 
should reassure them that honest opinion-writing offers a safe harbor from ethics charges. 
Fundamentally, we WANT to deter lawyers from secretly rewriting the law, and we want to deter 
lawyers from enabling torture. 

(2) The basic principles of legal ethics should continue to bind executive branch lawyers in the 
future. There is simply no reason to exempt government lawyers from the same standards of 
conduct that we rightfully expect other lawyers to adhere to. Congress emphasized this when it 
enacted the McDade Amendment (28 U.S.C. § 530B), which requires Department of Justice 
lawyers to conform to the ethics rules of their state bars. 

(3) Far from being impediments to national security, ethical lawyers enhance national security. 
National security is a paramount concern of both political branches of government, and both 
branches embody their national security decisions in laws and regulations. The job of ethical 
legal advisers is to interpret those laws and regulations candidly and honestly. If they don the 
legal advisers are undercutting the national security policy of the United States. Some officials 
may think they know better; they may pressure lawyers to tailor their legal advice to the 
officials ’personal brainstorms about what is good for national security. But rewriting the law 
because officials have brainstorms is far more likely to harm national security than to help it. 

For the last five years, the United Stales has been playing defense worldwide on the torture 
issue, and that is in large part because the OLC lawyers decided to ratify somebody ’s 
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interrogation brainstorms rather than following the law. In my testimony, I described this 
episode as an “ethical train wreck, " and I did not pick my image carelessly. The torture scandal 
has tarnished the US. image worldwide, diverted government resources to damage control, and 
created a mess that we are still cleaning up five years later. It is hard to believe that infuriating 
potential HUMINT sources worldwide has helped rather than hurt U.S. national security. 
Lawyers are supposed to keep their clients out of trouble, not plunge them into it. 
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Senate Judiciary Committee, Subcommittee on Administrative Oversight and the 

Courts. 

“What Went Wrong: Torture and the Office of Legal Counsel in the Bush 

Administration” 

Room 226 Dirksen Senate Office Building 
Washington, DC 

May 13, 2009 


The purpose of this testimony is to provide information from a legal perspective 
on the issue of “enhanced interrogation practices” used on certain al-Qa’eda 
operatives by CIA interrogators during the Bush Administration as approved in the 
recently released memorandums from the Office of the Legal Counsel, Department 
of Justice. In the context of the approved interrogation methodologies, the primary 
concern is associated with the CIA’s use of “waterboarding” on at least three al- 
Qa’eda high value detainees. 

Since the al-Qa’ eda detainees are not entitled to prisoner of war status, 
international law does not forbid interrogation. The American position - both in 
the Bush Administration and the Obama Administration - on the question of torture 
is that the United States does not engage in torture, either in questioning or housing 
detainees. One matter is fundamentally certain: if al-Qa’eda is to be kept at bay, 
the United States must rely on detainee interrogation as an integral antiterrorist 
tool. The need for the interrogator to get information to protect the lives of 
innocents is a legitimate and perfectly lawful exercise. By its very nature, even the 
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document was prepared in part from previously published materials in Addicott, Jefirey, TERRORISM LAW: 
Materials, Cases, Comments, 5™ ed. (Tucson, AZ: Lawyers and Judges Pub. Co., 2009). 
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most reasonable interrogation places the detainee in emotional duress and causes 
stress to his being — ^both physical and mental. 

On September 6, 2006, the DOD issued its new military detainee and terror suspect 
treatment guidelines. The DOD Directive 23 10.0 IE is entitled: The Department of 
Defense Detainee Program. In announcing the new rules. President Bush also 
Informed the public that 14 “high value” terror suspects had been transferred from 
undisclosed CIA locations to Guantanamo Bay. This speech was the first official 
acknowledgement of the existence of the previously secret CIA detainee program. 
President Bush said that the CIA program had been authorized by a secret 
presidential directive issued on September 17, 2001. Relating that the program was 
subject to internal legal review by the Department of Justice, the Bush 
Administration promoted the legal view that the CIA detainees were wartime 
detainees held under the law of war. Believing that the CIA program had “saved 
lives,” President Bush confirmed that with the transfer of the 14 there were “now 
no terrorists in the CIA program.” Further, the Bush Administration denied that 
any of the CIA detainees were subjected to interrogation techniques that violated 
international or domestic law. The “waterboarding” interrogation technique used 
on a handful of detainees in the CIA program was viewed as constituting a level of 
force that did not rise to the level of torture under the Torture Convention. 

Allegations of “torture” role off the tongue with ease. Recognizing that not 
every alleged incident of interrogation or mistreatment necessarily satisfies the 
legal definition of torture, it is imperative that one view such allegations with a 
clear understanding of the applicable legal standards set out in law and judicial 
precedent. In this manner, allegations or claims of illegal interrogation practices, 
e.g., waterboarding, can be properly measured as falling above or below a 
particular legal threshold. In my legal opinion, the so-called enhanced 
interrogation practices detailed in the subject legal memorandums did not 
constitute torture under international law or U.S. domestic law. 

Torture as an instrument of the State to either punish or extract information from 
certain individuals has a long and dark history which need not be fully recounted 
here. Suffice it to say that in the West, the practice can be traced to the Romans 
who codified the use of torture as part of the Roman criminal law. In the modem 
era, by fixed law and customary practice, the prohibition on torture is now 
universal in nature. Nevertheless, even though no State allows torture in its 
domestic law, the practice continues to flourish. It is estimated that one in four 
States regularly engages in the torture of various prisoners and detainees. Added to 
this paradox is the dilemma that some of the acts that should clearly constitute 
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torture do not enjoy a uniformity of definition within the international community. 
As one legal commentator rightly pointed out, “The prohibition of torture ... is not, 
itself, controversial. The prohibition in application, however, yields endless 
contention as each perpetrator [State actor] seeks to define its own behavior so as 
not to violate the ban.” 

Before exploring the common international legal definition of torture, it is 
useful to survey the general understanding of the term. Torture comes from the 
Latin verb “torquere” (to twist) and is defined in leading dictionaries as follows: 
“Infliction of severe physical pain as a means of punishment or coercion;” “[t]he 
act of inflicting excruciating pain, as punishment or revenge, as a means of getting 
a confession or information, or for sheer cruelty;” “[t]he infliction of intense pain 
to the body or mind to punish, to extract a confession or information, or to obtain 
sadistic pleasure.” 

Certainly the red thread in these definitions is a combination of two essential 
elements: (1) the infliction of severe physical pain to the body or mind used to; (2) 
punish or obtain information. International law adopts this formula but sharpens it 
by stipulating that a State actor must carry out the act of torture. Thus, one may 
describe certain criminals as torturing their victims during the commission of a 
particularly gruesome murder, but such criminal acts carried out by non-State 
actors are not violations of the international law on torture. In addition, 
international law expands the prohibition of torture to include other less abusive 
acts commonly designated in the world community as “other acts of cruel, 
inhuman, or degrading treatment or punishment,” which is shortened simply to “ill- 
treatment.” 

Currently, the 1984 United Nations Convention Against Torture, and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (Torture Convention) is 
the primary international agreement governing torture and ill-treatment. As 
suggested by the title, the point which had served as a source of controversy in 
earlier international treaties and agreements was more fully addressed in the 
Torture Convention — ^the distinction between “torture” and “other acts of cruel, 
inhuman, or degrading treatment or punishment.” While both acts were previously 
prohibited in other documents and conventions, for the first time the Torture 
Convention spelled out the obligations and consequences attendant to each type of 
act. Still, the Torture Convention did not exhibit the same care in defining what it 
meant by ill-treatment as it did with regard to torture. Without question, the 
Torture Convention devoted far more attention to crafting the meaning of the term 
torture, which it defined as: 
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[A]ny act by which severe pain or suffering, whether physical or 
mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or a 
third person, or for any reason based on discrimination of any kind, 
when such pain or suffering is inflicted by or at the instigation of ... a 
public official or other person acting in an official capacity. It does not 
include pain or suffering arising only from, inherent in or incidental to 
lawful sanctions. 

According to the Torture Convention, for torture to exist in the context of an 
interrogation the following criteria must be present; (1) the behavior must be based 
on an intentional act; (2) it must be performed by a State agent; (3) the behavior 
must cause severe pain or suffering to body or mind; and (4) it must be 
accomplished with the intent to gain information or a confession. In adopting the 
Torture Convention, the United States Senate provided the following reservations 
which require specific intent and better define the concept of mental suffering: 

[T]he United States understands that, in order to constitute torture, an 
act must be specifically intended to inflict severe physical or mental 
pain or suffering and that mental pain or suffering refers to prolonged 
mental harm caused by or resulting from: (1) the intentional infliction 
or threatened infliction of severe physical pain or suffering; (2) the 
administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated 
to disrupt profoundly the senses or the personality; (3) the threat of 
imminent death; or (4) the threat that another person will imminently 
be subjected to death, severe physical pain or suffering, or the 
administration or application of mind altering substances or other 
procedures calculated to disrupt profoundly the senses or personality. 

Since Article 2 of the Torture Convention absolutely excludes the notion of 
exceptional circumstances to serve as an excuse to the prohibition of torture. 
Indeed, if any of the CIA’s enhanced interrogation techniques are deemed to be 
torture, the United States must prosecute those who ordered the acts, those who 
approved the acts, and well as those who performed the acts. Article 2 states; “No 
exceptional circumstances whatsoever, whether a state of war or a threat of war, 
internal political instability or any other public emergency, may be invoked as a 
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justification for torture.” 

As noted, the phrase “other acts of cruel, inhuman, or degrading treatment or 
punishment,” e.g., “ill-treatment,” is not defined in the Torture Convention. It is 
just stated. Nevertheless, the Torture Convention certainly obliges each State party 
to the document to “undertake to prevent ... other acts of cruel, Inhuman, or 
degrading treatment or punishment.” Article 16 of the Torture Convention is the 
only part of the treaty that addresses ill-treatment. 

Since the Torture Convention desires to “make more effective the struggle 
against torture and other cruel, inhuman or degrading treatment or punishment 
throughout the world,” the distinction rests in the fact that torture and ill-treatment 
are viewed as two limbs of the same formula with torture, quite understandably, 
being predominant. Thus, while all acts of torture must necessarily include ill- 
treatment, not all acts of ill-treatment constitute torture. Clearly, a greater stigma is 
associated with the insidious evil of torture so that all intuitively realize that 
international law forbids torture, even if few are cognizant of the fact that ill- 
treatment is also prohibited. In turn, interrogation practices that do not rise to the 
level of ill-treatment may be repugnant by degree, but would be perfectly legal 
under the Torture Convention (such conduct may still be a violation of other 
national or international laws such as Common Article 3 of the Geneva 
Conventions which prohibits “humiliating and degrading treatment”). 

Article 4 of the Torture Convention requires each State Party to ensure that 
torture is a criminal offense under its domestic criminal law. Currently, torture is 
defined in 18 U.S.C. § 2340 as: 

[A]n act committed by a person acting under the color of the law 
specifically intended to inflict severe physical or mental pain or 
suffering (other than pain or suffering incidental to lawful sanctions) 
upon another person within his custody or physical control. 

18 U.S.C. § 2340A makes it a federal offense for an American national to either 
commit or attempt to commit torture outside the United States. Unfortunately, 
case law on this statute is so lacking that there exists no firm guidance as to which 
techniques would be considered torture. 

Article 12 dictates that each State Party investigate any allegations of torture 
under its jurisdiction when reasonable grounds exist to believe that such acts have 
occurred. Article 7 further requires the State Party to either extradite the alleged 
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torturer or “submit the case to competent [domestic] authorities for the purpose of 
prosecution.” Also, Article 1 5 excludes all statements elicited through torture from 
evidence, while Article 14 requires the State Party to make compensation to the 
victims of torture. 

In contrast, Article 16 has no similar requirements mandating that ill-treatment 
be criminalized in domestic penal codes, requiring the prosecution of individuals 
charged with ill-treatment, or limitations on “illegal rendition.” In addition, Article 
16 has no requirement that victims of ill-treatment be compensated or that 
statements obtained as the fhiit of ill-treatment must be excluded from evidence at 
a criminal trial. According to commentator Matthew Lippman, “[t]he failure to 
strengthen article [sic] 16 appears to have been based on a belief that the concept 
of cruel, inhuman or degrading treatment or punishment was too vague a legal 
standard upon which to base legal culpability and judgments.” 

Real world enforcement mechanisms to ensure compliance with the Torture 
Convention’s prohibition of torture and ill-treatment are weak. This is because the 
individual State Party is expected to police itself and, if this fails, the only 
remaining hope for meaningful pressure is international condemnation from the 
court of world opinion. While the Torture Convention did create an investigatory 
body called the Committee Against Torture, its responsibilities revolve around a 
complex maze of reports and recommendations which, as one might anticipate, 
have generally accomplished veiy little. In fact, the biggest stick that the 
Committee Against Torture wields is the threat that it may provide an unfavorable 
summary of a particular country in its yearly report. As always, the chief 
enforcement tool in a democracy is the rule of law coupled with the judgment of its 
citizens - civilized peoples are repulsed by the concept of torture. 

In the Anglo-Saxon legal tradition, we generally look to authoritative judicial 
decisions to define key terms in treaty and legislation. Perhaps the leading 
international case in the realm of defining “severe pain or suffering” in the context 
of interrogation practices against suspected “terrorists” comes from the often cited 
European Court of Human Rights ruling, Ireland v. United Kingdom? By an 
overwhelming majority vote (16-1), the Ireland court found certain interrogation 
practices (called the “five techniques”) by English authorities to investigate 
suspected terrorism in Northern Ireland to be “inhuman and degrading,” i.e., ill- 
treatment, under the European Convention on Human Rights, but not severe 
enough to rise to the level of torture (13-4). According to the Court, the finding of 


^ Ireland United Kingdom, 2 EHRR 25 (1978). 
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ill-treatment rather than torture “derives principally from a difference in the 
intensity of the suffering inflicted.” In Ireland, the Court considered the use of five 
investigative measures known as “the five techniques” which were practiced by 
British authorities for periods of “four or five” days pending or during 
interrogation sessions. 

• Wall-standing: Forcing the detainees to stand for some period of hours in a 
stress position described as “spreadeagled against the wall, with their fingers 
put high above their head against the wall, the legs spread apart and the feet 
back, causing them to stand on their toes with the weight of the body mainly 
on the fingers.” Wall-standing was practiced for up to 30 hours with 
occasional periods for rest. 

• Hooding: Placing a dark hood over the head of the detainee and keeping it on 
for prolonged periods of time except during interrogation. 

• Subjection to noise: Holding the detainees in a room where there was a 
continuous loud and hissing noise. 

• Deprivation of Sleep: Depriving detainees of sleep for prolonged periods of 
time. 

• Deprivation of Food and Drink: Reducing the food and drink to suspects 
pending interrogations. 

To the reasonable mind, considering the level of interrogation standards set out 
in the Ireland case, the conclusion is clear. Even the worst of the CIA techniques 
authorized by the Department of Justice legal memorandums - waterboarding - 
would not constitute torture (the CIA method of waterboarding appears similar to 
what we have done hundreds and hundreds of times to our own military special 
operations soldiers in military training courses on escape and survival). 

Another source of guidance to distinguish a lawful interrogation from an 
interrogation that crosses the line into ill-treatment or torture is found in the 1999 
Israeli High Court decision entitled Public Committee Against Torture v. State of 
Israel? In the context of outlawing certain interrogation practices by Israeli 
officials, the High Court considered how otherwise reasonable interrogation 
practices could become illegal if taken to an extreme point of intensity. Playing 
music to disorient a subject prior to questioning is not illegal per se, but if the 
music is played in a manner that causes undue suffering, it is arguably a form of 
ill-treatment or torture. Depriving subjects of sleep during a lengthy interrogation 
process may be legitimate, but depending on the extent of sleep deprivation, could 

^ Public Committee Against Torturev. Israel, H.CJ. 5100/94(1999). 
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also constitute ill-treatment or torture. The use of handcuffing for the protection of 
the interrogators is a common and acceptable practice, so long as the handcuffs are 
not unduly tightened so as to cause excess pain. Similarly, the use of blindfolds is 
acceptable if done for legitimate security reasons, while the use of sacks over the 
head without proper ventilation is unacceptable. 

The Supreme Court of Israel found that the primary techniques used by the Israeli 
General Security Service (GSS) involved the following: 

• Shaking: The practice of shaking was deemed to be the most brutal and 
harshest of all the interrogation methods. The method is defined as “the 
forceful shaking of the suspect’s upper torso, back and forth, repeatedly, in a 
manner which causes the neck and head to dangle and vacillate rapidly.” 

• Shabach Position: The practice of binding the subject in a child’s chair “tilted 
forward towards the ground, in a manner that causes him real pain and 
suffering.” Other reports amplify the method and add that the subject’s head 
is “covered in a hood while powerfully deafening music is emitted within 
inches of the suspect’s head.” 

• Frog Crouch: The practice of making the subject crouch on the tips of their 
toes for five-minute intervals. 

• Excessive Tightening of Handcuffs: The practice of inflicting injury to a 
suspect by excessive tightening of handcuffs or through the use of small 
handcuffs. 

• Sleep Deprivation: The practice of intentionally keeping the subject awake 
for prolonged periods of time. 

In ruling that there existed an absolute prohibition on the use of torture as a 
means of interrogation, the Israeli Supreme Court held some of the practices of the 
GSS violated Israel’s Basic Law— Human Dignity and Liberty. Specifically, the 
Court found that shaking, the use of the shabach, the use of the frog crouch, and, in 
certain instances, the deprivation of sleep, were all illegal and prohibited 
investigation methods. 

In tandem with international law, U.S. domestic law prohibits torture. The 
American experience has not been guiltless in terms of the sanctioned use of 
torture and ill-treatment to elicit confessions in criminal investigations, particularly 
in the early part of the last century. By 1931, the appalling practice of torture by 
local law enforcement had become so common throughout the nation that a special 
government fact-finding commission was set up to investigate the matter. The 
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Wickersham Commission issued a report on abusive police interrogation practices 
that not only educated the public, but also energized the United States Supreme 
Court to hand down a string of cases in which police interrogation abuses that 
“shocked the conscience” of the Court were equated with torture. The developed 
case law employ the subjective “shock the conscience” standard, taken from the 
1952 case of Rochin v. California* for determining when the police cross the 
threshold for conduct that violates the Fourteenth Amendment. In Rochin, police 
officers witnessed the defendant swallow two capsules which they suspected were 
illegal substances. Rochin was handcuffed and taken to a hospital where a doctor 
forced an emetic solution through a tube into Rochin’s stomach and against 
Rochin’s will. Rochin vomited two morphine capsules and was subsequently 
convicted. Overturning the conviction, the Supreme Court held that obtaining 
evidence by methods that are “so brutal and so offensive to human dignity” stands 
in violation of the Fourteenth Amendment’s due process clause: 

[W]e are compelled to conclude that the proceedings by which this 
conviction was obtained do more than offend some fastidious 
squeamishness or private sentimentalism about combating crime too 
energetically. This is conduct that shocks the conscience .... They are 
methods too close to the rack and screw to permit of constitutional 
differentiation [emphasis added]. 

In the 2003 case of Chavez vs. Martinez^ which dealt with the interrogation of 
a suspect who had just been shot in the face numerous times by a police officer and 
was receiving emergency medical treatment, at least five of the justices apparently 
were not “shocked” that Sergeant Chavez engaged in a repetitive interrogation 
even though Martinez was suffering “excruciating pain.” Writing for the majority, 
Justice Thomas wrote that “we cannot agree with Martinez’s characterization of 
Chavez’s behavior as egregious or conscience shocking.” The fact that Chavez did 
not interfere with medical treatment and did not cause the pain experienced by 
Martinez (the bullet wounds to Martinez occurred prior to and totally apart from 
the questioning process) were certainly important factors which influenced some, 
but not all, of the justices. Expressing an opposite view on the matter. Justice 
Stevens saw the interrogation conducted by Sergeant Chavez as tantamount to 
torture and a clear violation of the Fourteenth Amendment: 

As a matter of fact, the interrogation of respondent was the functional 


Rochin v. California, 342 U.S. 165 (1952). 
’ Chavez v. Martinez, 538 U.S. 760 (2003). 
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equivalent of an attempt to obtain an involuntary confession from a 
prisoner by torturous methods. As a matter of law, that type of brutal 
police conduct constitutes an immediate deprivation of the prisoner’s 
constitutionally protected interest in liberty. 

Interestingly, the Chavez Court refused to even acknowledge the existence of the 
Torture Convention and its place in the matter of coercive interrogations. 

In discussing the threshold for shocking the conscience, the Court in County of 
Sacramento v. Lewis^ “made it clear that the due process guarantee does not entail 
a body of constitutional law imposing liability whenever someone cloaked with 
state authority causes harm.” Indeed, “[i]n a due process challenge to executive 
action, the threshold question is whether the behavior of the governmental officer 
is so egregious, so outrageous, that it may fairly be said to shock the contemporary 
conscience.” 

An equally important aspect of Lewis centered on the Court’s view that not only 
does the conduct have to be egregious, but that “conduct intended to injure in some 
way unjustifiable by any government interest is the sort of an official action most 
likely to rise to the conscience-shocking level.” This means that the Court will 
provide greater deference if the government can demonstrate a justification for its 
conduct based on the totality of the circumstances. The stronger the justification, 
the more flexibility allowed. 

This deference factor certainly played out in a 1966 Ninth Circuit case entitled 
Blefare v. United States^ In a fact pattern similar to Rochin, the appellants were 
suspected of swallowing narcotics which were lodged in their rectums or stomachs. 
Appellants were searched by U.S. officials at a border crossing from Mexico into 
the United States where they consented to a rectal probe by a doctor. When the 
rectal probe found no drugs, a “saline solution was . . . given the appellants to drink 
to produce vomiting.” Blefare, one of the suspects, “was seen by the doctor to have 
regurgitated an object and reswallowed it.” Then, without Blefare’s consent the 
doctor forcefully passed a soft tube into the “nose, down the throat and into the 
stomach,” through which fluid flowed in order to induce vomiting. This resulted in 
the discovery of packets of heroin and the subsequent conviction of Blefare. 

Unlike Rochin, the Ninth Circuit refused to hold that the involuntary intrusion 


‘ County of Sacramento v. Lewis, 523 U.S. S33 (1988). 
’ Blefare v. United States, 74 1 F.2d 870 (9th Cir. 1%6). 
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into Blefare’s stomach shocked the conscience. Arguably, the ruling hinged on the 
fact that the State had an important governmental interest in keeping heroin from 
entering the United States. In the Court’s view, it would have been shocking had 
they overturned the conviction based on the due process clause. On the contrary, 
the Court felt that it would “shock the conscience” if Blefare’s conviction were set 
aside: 


It would shock the conscience of law abiding citizens if the officers, 
with the knowledge these officers had, were fimstrated in the recovery 
and use of this evidence. It is shocking to know that these appellants 
swallowed narcotics to smuggle it into and through the United States 
for sale for profit .... If we were mechanically to invoke Rochin to 
reverse this conviction, we would transform a meaningful expression 
of concern for the rights of the individual into a meaningless 
mechanism for the obstruction of justice. 

To be sure, there are a number of cases that proponents of coercive questioning 
techniques can cite to buttress the view that in exigent circumstances the police 
may be obliged to use force to get life saving information. For instance, in Leon v. 
Wainwrighf the Eleventh Circuit brushed aside the fact that police officers had 
used “force and threats” on kidnap suspect Jean Leon in order to get the suspect to 
reveal the location of his victim. When apprehended by a group of police officers 
in a Florida parking lot, Leon refused to reveal the location of his kidnap victim 
(the victim, Louis Gachelin, had been taken by gunpoint to an apartment where he 
was undressed and bound). In order to get the suspect to talk, police officers then 
physically abused Leon by twisting his arm and choking him until he revealed 
where the kidnap victim was being held. In speaking to the use of brutal force to 
get the information needed to protect the victim, the Court deemed that the action 
of the officers was reasonable given the immediate concern to find the victim and 
save his life. 

We do not by our decision sanction the use of force and coercion by 
police officers. Yet this case does not represent the typical case of 
unjustified force. We do not have an act of brutal law enforcement 
agents trying to obtain a confession in total disregard of the law. This 
was instead a group of concerned officers acting in a reasonable 
manner to obtain information they needed in order to protect another 
individual from bodily harm or death. 


* Leon V. Wainwright, 734 F2d 770 (1 1th Cir. 1984). 
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Finally, many legal scholars who understand the threat of al-Qa’eda-styled 
terrorism often paraphrase with approval former Supreme Court Justice Jackson’s 
observation that “the Constitution is not a suicide pact.” One issue that gains a 
tremendous amount of attention in this debate is how to deal with a suspected 
terrorist in a “ticking time bomb scenario.” Even noted civil rights advocates like 
Harvard law professor Laurence Tribe understand that the landscape has changed. 
After 9/1 1 he wrote: “The old adage that it is better to free 100 guilty men than to 
imprison one innocent describes a calculus that our Constitution — ^which is no 
suicide pact — does not impose on government when the 100 who are freed belong 
to terrorist cells that slaughter innocent civilians, and may well have access to 
chemical, biological, or nuclear weapons.” 

Different commentators have varying turns on the theme of the ticking time 
bomb, but it commonly goes something like this. Suppose a terrorist suspect is 
taken into custody in a major city and is found to be in possession of bomb-making 
materials and detailed maps of the downtown area. The terrorist blurts out to police 
that he is a member of al-Qa’eda and that a car bomb is on a timer set to detonate 
in ten hours (the time he had estimated he could safely get away from the blast). 
The suspect then demands a lawyer and refuses to answer any more questions. Of 
course, law enforcement may legitimately ignore his demands and conduct a 
reasonable interrogation as long as they do not engage in torture. But what if 
reasonable interrogation techniques yield no information — ^the suspect refuses to 
talk? This Hobson’s choice poses one of the strongest arguments for the use of 
non-lethal torture. 

Given the premise of the ticking time bomb scenario, it is difficult to portray 
oneself as a centrist — either one uses whatever means necessary to get the 
information to stop the blast or one simply allows the slaughter of innocent 
civilians. Should a reasonable law enforcement officer with a spouse and children 
residing in the blast zone simply resign himself to the fact that they are all going to 
perish since it is unlawful under both international and domestic law to use torture? 
Or is it more likely that the law officer faced with this scenario would in fact 
engage in torture and argue the defense of necessity at a subsequent criminal trial? 

Indeed, despite its absolute stance rejecting the legality of moderate physical 
pressure and the associated administrative directives promulgated to regulate the 
use of moderate physical pressure vis a vis the interrogation of terrorist suspects, 
the Supreme Court of Israel in Public Committee went on to recognize the defense 
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of necessity if individual GSS investigators were charged with employing such 
prohibited interrogation techniques in the case of a ticking time bomb scenario. 
Citing Israeli penal law regarding necessity — engaging in illegal conduct in order 
to promote a greater good — ^the Court recognized that GSS interrogators would 
have the right to raise the defense of necessity in a subsequent prosecution. The 
Court stated that “[o]ur decision does not negate the possibility that the ‘necessity’ 
defense be available to GSS investigators [in ticking time bomb scenarios] ... if 
criminal charges are brought against them, as per the Court’s discretion.” The 
Court said that “if a GSS investigator — ^who applied physical interrogation 
methods for the purpose of saving human life — is criminally indicted, the 
‘necessity’ [defense] is likely open to him in the appropriate circumstances.” 

Actually, the Israeli High Court seemed to anticipate that any reasonable GSS 
investigator, charged with protecting innocent lives, would apply “physical 
interrogation methods for the purpose of saving human life” when confronted with 
a ticking time bomb terrorist. In other words, GSS investigators would use 
whatever means necessary to avert the explosion of the bomb. The Court noted, 
however, that the threat of the explosion must be a “concrete level of imminent 
danger:” 

[The] “necessity” exception is likely to arise in instances of “ticking 
time bombs,” and that the immediate need ... refers to the imminent 
nature of the act rather than that of the danger. Hence, the imminence 
criteria is satisfied even if the bomb is set to explode in a few days, or 
perhaps even after a few weeks, provided the danger is certain to 
materialize and there is no alternative means of preventing its 
materialization. In other words, there exists a concrete level of 
imminent danger of the explosion’s occurrence. 

The defense of necessity is a doctrine well-known to the common law. It is 
defined as “[a] justification defense for a person who acts in an emergency that he 
or she did not create and who commits a harm that is less severe than the harm that 
would have occurred but for the person’s actions.” Professor Wayne Lafave’s 
criminal law text amplifies this definition by explaining that “the harm done is 
justified by the fact that the action taken either accomplished a greater good or 
prevented a greater harm.” 

The general understanding of the necessity defense at common law was that it 
was in response to circumstances emanating from the forces of nature and not from 
people. “With the defense of necessity, the traditional view has been that the 
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pressure must come from the physical forces of nature (storms, privations) rather 
than from human beings.” When the pressure is from human beings, the defense, if 
applicable, is duress, not necessity. 

In the modem era, the distinction between the pressure coming from nature or 
human beings has merged. According to Lafave, defense of necessity extends to 
both instances. 

[T]he reason is of public policy: the law ought to promote the 
achievement of high values at the expense of lesser values, and 
sometimes the greater good for society will be accomplished by 
violating the literal language of the criminal law .... The matter is 
often expressed in terms of choice of evils: when the pressure of 
circumstances presents one with a choice of evil, the law prefers that 
he avoid the greater evil by bringing about the lesser evil. 

Prior to Public Committee, the government of Israel had taken the unusual step 
of trying to regulate the use of torture if not by means of a judicial torture warrant, 
then by administrative rules. In short, the government directives had provided a 
justification defense to an interrogator who engaged in torture. This practice was 
struck down as unlawful. A similar move to regulate torture in the United States 
would certainly meet the same end — a democracy cannot sanction torture. Once it 
does, it has abandoned the moral high ground; it is no longer a democracy. 
Whether justification flows from the legislative, executive, or judicial branch, it is 
anathema to a freedom loving people. 

Drawn from the Israeli approach in Public Committee, a defense of necessity 
would require the defendant to satisfy a four pronged test: (1) the investigator had 
reasonable grounds to believe that the suspect had direct knowledge which could 
be used to prevent the weapon from detonating; (2) that the weapon posed an 
imminent danger to human life; (3) that there existed no alternative means of 
preventing the weapon from exploding; and (4) that the investigator was acting to 
save human life. 

In conclusion, those who order, approve, or engage in torture must be 
criminally charged. If the United States determines that waterboarding as 
practiced by the CIA is torture, there is no option. Under the Torture Convention 
violators must be prosecuted. Similarly, lawyers at the Department of Justice who 
approved the practice must also be prosecuted. As discussed, however, the CIA 
enhanced interrogation techniques approved in the subject legal memorandums 
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puts one in an ambiguous zone, a zone unknowable without finn judicial guidance. 
As foreboding as the term enhanced interrogation techniques may sound, there are 
many techniques that involve acts which are clearly permissible under any 
analysis. For example, one would be hard pressed to argue that the reported use of 
female interrogators, trickery, or a day long interrogation session would constitute 
a prima facie case of torture or even ill-treatment as some have suggested. Further, 
based on the majority decision in the Ireland case, one cannot simply conclude 
that the use of waterboarding, or bugs, or positioning of a particular detainee 
violates legal norms. In short, in my legal opinion, the subject waterboarding 
technique used on the al-Qa’eda operatives did not constitute torture and requires 
no binding obligation to prosecute. 

The War on Terror provides Americans an opportunity to reexamine much of 
what this nation represents to the world. The War on Terror is not simply about 
putting steel on target, it is a propaganda war as well. While it is necessary to 
assess the decisions related to the use of enhanced interrogation of certain al- 
Qa’eda operatives, it is not useful to drag the process out. Nevertheless, those who 
believe that the United States can defend freedom by subverting the rule of law are 
as misguided as those who demand that the government fight the War on Terror 
with our heads in the sand. As such, I applaud the work of this committee and look 
forward to assisting in the process. 
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Statement of Matthew Alexander 

Chairman Leahy and Esteemed Members of the Committee, 

Thank you for the opportunity to address the Committee on the issue of interrogation. I 
especially thank Senator Sheldon Whitehouse for his invitation to submit this written testimony. 

I submit this testimony as a private citizen and not as an official representative of the United 
States Air Force or as a representative of the Department of Defense. I am currently still in the 
Air Force Reserves. I have served for seventeen years in the United States Air Force and Air 
Force Reserves and have completed five combat deployments to three wars. I feel that nothing 
less than our national soul is at stake in the debate concerning the torture and abuse of prisoners. 

In 2006, 1 deployed to Iraq as an interrogator at the bequest of the Army. Prior to my 
deployment I was a special agent for the Air Force Office of Special Investigations, both on 
Active Duty and in the Reserves. Before I was a special agent, I was a special operations 
helicopter pilot. I’ve served in the conflicts in Bosnia, Kosovo, Colombia, and Iraq. 

As an interrogator in Iraq, I conducted more than 300 interrogations and supervised more than 
1,000. I led the interrogations team that located Abu Musab A1 Zarqawi, the former leader of A1 
Qaida in Iraq, and one of the most notorious mass murderers of our generation. At the time that 
we killed Zarqawi, he was the number one priority for the United States military, higher than 
Osama Bin Laden. 

I strongly oppose the use of torture or abuse as interrogation methods for both pragmatic and 
moral reasons. For purposes of clarity, I endorse the semantic clarification offered by Alberto 
Mora, former General Counsel to the Department of the Navy, who states that cruelty is a more 
accurate term than abuse, citing the prohibition against cruelty in the Eighth Amendment to the 
U.S. Constitution. For the purpose of this testimony, however, 1 will use the commonly used 
term “abuse” instead of the word “cruelty” to denote those actions that are prohibited by the U.S. 
Constitution, Geneva Conventions, or U.S. military regulations. 

There are many pragmatic arguments against torture and abuse. The first is the lack of 
evidence that torture or abuse as an interrogation tactic is faster or more efficient than other 
method such as relationship building or deception. In my experience, when interrogators used 
harsh methods that fit the definition of abuse, in every instance, that method served only to 
harden the resolve of the detainee and made them more resistant to interrogation. As revealed in 
the so-called Torture Memos, the mere fact that Khalid Sheikh Mohammad was waterboarded 
1 83 times is ample evidence that torture made him more resistant to interrogation and that 
because coercion was used, he gave only the minimum amount of information necessary to stop 
the pain. 

The second pragmatic argument against torture and abuse is the fact that A1 Qaida used our 
policy that authorized and encouraged these illegal methods as their number one recruiting tool 
for foreign fighters. While I supervised interrogations in Iraq, I listened to a majority of foreign 
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fighters state that the reason they had come to Iraq to fight was because of the torture and abuse 
committed at both Abu Ghraib and Guantanamo Bay. These foreign fighters made up 
approximately 90% of the suicide bombers in Iraq at that time, in addition to leading and 
participating in thousands of attacks against Coalition and Iraqi forces. It is not an exaggeration 
to say that hundreds, if not thousands, of American soldiers died at the hands of these foreign 
fighters. The policy that authorized and encouraged the torture and abuse of prisoners has cost 
us American lives. The torture and abuse of prisoners is counterproductive to our efforts to 
thwart terrorist attacks in the long terai and to keep all Americans safe. 

In addition, torture and abuse of prisoners causes present and fiiture detainees to be more 
resistant to interrogations. When we torture or abuse detainees, it hardens their resolve and 
reinforces the reasons why they picked up arms against us. In addition, it makes all Americans 
appear as hypocrites, thereby betraying the trust that is necessary to establish prior to convincing 
a detainee to cooperate. Detainees are more likely to cooperate when they see us live up to our 
principles. Several high-ranking A1 Qaida members that I interrogated in Iraq decided to 
cooperate with me for the very reason that I did not torture or abuse them and because I treated 
them and their religion and culture with respect. In fact, that was one of the main reasons I was 
able to convince a member of Zarqawi’s inner circle to cooperate with us. 

The final pragmatic argument that I offer against torture and abuse is that future adversaries 
will be less likely to surrender to us during combat. IXiring the first Gulf War, thousands of Iraqi 
troops surrendered to American forces knowing that they would be fairly treated as prisoners of, 
war. This same rational was present during World War II, where German soldiers fought and 
evaded in the vicinity of Berlin for the privilege of being captured by American versus Russian 
troops. If future adversaries are unwilling to surrender to us because of the manner in which 
we’ve treated prisoners in the current conflict, it will have a real cost in American lives. 

As a military officer, it is my obligation not just to point out the broken wheel, but to fix it. So 
allow me to address the effective interrogation methods that led to the successes of my team in 
Iraq. World War II interrogators used relationship building approaches to great success against 
captured Germans and Japanese, and my team imitated their methods. However, we also added 
new techniques to our arsenal. 

I deployed to the war with four other Air Force special agents with experience as criminal 
investigators and we brought with us skills and training that were unique compared to our Army 
counterparts. Through the Air Force, we had learned to interrogate criminal suspects using 
relationship building and non-coercive police investigative techniques. I learned quickly in Iraq 
that AI Qaida has much more in common with criminal organizations than with traditional rank 
and file soldiers. The interrogation methods in the Army Field Manual 2-22.3 are valid 
approaches and sometimes applicable for interrogating members of Al Qaida, but even more 
effective are the techniques that I learned as a criminal investigator. I used these techniques, 
permitted by the Army Manual under the terms “. . .psychological ploys, verbal trickery, or other 
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nonviolent or non-coercive subterfuge. . to great success and I taught these techniques to other 
members of my interrogation team. Just one example of a commonly used criminal investigative 
technique that has been adopted into the Army Field Manual is the Good Cop/Bad Cop approach, 
but there are numerous others that are absent from both the manual and the Army’s interrogator 
training. The U.S. law enforcement community has much to add to the improvement of our 
interrogation methods and the United States Army would do well to consult with experienced 
criminal investigators from our police departments and federal law enforcement agencies. 

I also want to address the so called “ticking time bomb” scenario that is so often used as an 
excuse for torture and abuse. My team lived through this scenario every day in Iraq. The men 
that we captured and interrogated were behind Zarqawi’s suicide bombing campaign. Most of 
our prisoners had knowledge of future suicide bombing operations that could have been 
prevented with the quick extraction of accurate intelligence information. Even if we assume that 
torture or abuse are more effective or efficient than other methods of interrogation, which in my 
experience they are not, my team knew that we could not save lives today at the expense of 
losing lives tomorrow. We knew that we would be recruiting future fighters for A1 Qaida’s 
ranks, some of whom would surely kill Americans and other innocent civilians and, most likely, 
our brothers and sisters in arms. 

What works best in the ticking time bomb scenario is relationship building, which is not a time- 
consuming effort when conducted by a properly trained interrogator, and non-coercive 
deception. By reciting a line from the Quran at the beginning of an interrogation, I often built 
rapport in a matter of minutes. Contrary to popular belief, building a relationship with a prisoner 
is not necessarily a time consuming exercise. 

I also conducted point-of-capture interrogations in Iraqi homes, streets, and cars, and I 
discovered that in these time-constrained enviromnents where an interrogator has ten or fifteen 
minutes to assess a detainee and obtain accurate intelligence information, relationship building 
and deception were again the most effective interrogation tools. It is about being smarter, not 
harsher. 

I have addressed the pragmatic arguments against torture and abuse and discussed effective 
non-coercive interrogation methods, but let me address the more important issue in this debate - 
the moral argument against torture and abuse. When I took the oath of office as a military 
officer, 1 swore to uphold and defend the Constitution of the United States of America, which 
specifically prohibits cruelty towards any person in the Eighth Amendment. In addition, torture 
and abuse are inconsistent with the basic principles of freedom, liberty, and justice, upon which 
our country was founded. George Washington, during the Revolutionary War, specifically 
prohibited his troops from torturing prisoners. Abraham Lincoln prohibited Union troops from 
torturing Confederate prisoners. We have a long history of abiding by American principles 
while conducting war. 
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Some have argued that the arguments against torture and abuse are clear on a “sunny day” in 
2009 versus after the dark cloud of 9/1 1 . There is no mention of sunny days versus dark days in 
the military officer’s oath of office. As leaders, military officers bear the responsibility to keep 
their emotions in check and to fulfill their duties consistent with American principles. I can offer 
no better words than those of General George C. Marshall, the orchestrator of the Allied victory 
in Europe during World War II, who stated, “Once an army is involved in war, there is a beast in 
every fighting man which begins tugging at its chains. . . a good officer must leant early on how 
to keep the beast under control, both in his men and in himself.” 

As a proud American, I know that we have the intellectual ability to defeat our enemies in the 
battle of wits in the interrogation room. We will not convince every detainee to cooperate, but 
we can lose battles and still win the war. No profession can boast of perfect performance in 
combat - infantry soldiers don’t shoot every target. On the road to Zarqawi, my interrogation 
team encountered several high ranking members of A1 Qaida who did not cooperate, but we used 
those interrogations as opportunities to improve our skills. In fact, it was in one such case that I 
developed a non-coercive technique that I later used on the detainee who led us to Zarqawi. 

We are smart enough to effectively interrogate our adversaries and we should not doubt our 
ability to convince detainees to cooperate. American culture gives us unique advantages that we 
can leverage during interrogations - tolerance, cultural understanding, intellect, and ingenuity. 

In closing, the same qualities that make us great Americans will make us great interrogators. 

I want to thank the Committee again for this opportunity to submit testimony based on my 
experiences. 

Respectfully, 


Matthew Alexander 

Note: I write under the pseudonym Matthew Alexander because I am still in the Reserves and 
may in the future conduct interrogations or counterintelligence in combat operations or hostile 
environments. I also use this name to protect my family, one of whom works in the Middle East. 
I have no reservations about revealing, in private, my true name to the members of the 
Committee. 
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Introduction 

In the public sphere, the debate over whether the United States government 
engaged in torture — and thus violated the law — ^has largely been resolved. Most 
Americans now recognize that some of the CIA’s so-called “enhanced” interrogation 
techniques amounted to torture. The discussion has moved on to a different set of 
questions: Should the architects of the interrogation policy be held accountable? Does a 
nation’s interest in protecting itself ever justify torture? If so, did the techniques in fact 
help us by providing intelligence that could not otherwise have been obtained? Or did 
they harm us by alienating our allies and providing recruiting tools to our enemies? 

But before we can truly move on to those important and compelling questions, we 
first must answer this one: How did a team of Justice Department lawyers, operating in 
an office renowned for its integrity and legal acumen, repeatedly conclude that behavior 
most Americans recognize as torture is, in fact, humane treatment? 

Non-lawyers might surmise that the laws prohibiting torture are full of loopholes 
or define “torture” in a technical manner that departs from common understanding. But 
that is not the case. Consistent with our obligations under the Convention Against 
Torture (“CAT”), Congress enacted the Torture Act. The Act criminalized as “torture” 
any “act committed by a [government actor or agent] specifically intended to inflict 
severe physical or mental pain or suffering . . . upon another person within his custody or 
physical control.”* This definition is straightforward. There are no loopholes to 
accommodate claims of necessity — indeed, the opposite is true: the CAT provides that 
“[n]o exceptional circumstances whatsoever, whether a state of war or a threat or war, 
internal political instability or any other public emergency, may be invoked as a 
justification of torture”^ — and the concept of “severe pain or suffering,” while qualitative 
in nature, is readily comprehensible by lawyer and layperson alike. 

This statement will address some of the ways in which the Justice Department’s 
Office of Legal Counsel (OLC), in three May 2005 memoranda that were released to the 
public on April 16, 2009,^ applied this and other legal standards in ways that are anything 
but straightforward. The memos — which determined that the “enhanced” interrogation 


' 18U.S.C. §2340. 

^ Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or Punishment, Art 
2 ( 2 ). 

’ This statement does not address previously released 2002 and 2003 OLC memoranda regarding the 
application of the Torture Statute. In those memos, OLC lawyers attempted to evade the plain import of 
the Torture Statute by arguing that it contains an unwritten exception for torture authorized by the President 
when acting as Commander in Chief. Memorandum for Alberto R. Gonzales, Counsel to the President, re: 
Standards of Conduct for Interrogation Under 18 U.S.C. §§ 2340-2340A (Aug. 1, 2002). In the alternative, 
OLC lawyers redefined torture by arguing that “severe pain or suffering" occurs only when the pain 
approaches the level associated with “organ failure or death.” Id. These arguments were so unpersuasive 
that OLC subsequently withdrew those memos, disclaiming any future reliance on them. The flaws in 
these arguments have been thoroughly catalogued and are not repeated here. See, e.g., Frederick A. O. 
Schwarz Jr. & Aziz Huq, Unchecked and Unbalanced, Presidential Power in a Time of Terror, Ch. 7 
(2007). 
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techniques employed by the U.S. government neither ran afoul of the Torture Act nor 
constituted cruel, inhuman, or degrading treatment — exhibit several flavys in their 
reasoning. First, they assume legal conclusions rather than engaging in meaningful 
analysis. Second, they engage in selective use of precedent. And finally, they 
misconstrue or ignore relevant legal standards. 

I. Assuming the Conclusion 

No law can be analyzed in a vacuum. Legal reasoning involves considering the 
relevant legal standard as applied to a specific set of facts. Under the Torture Act, the 
legal standard is whether the techniques in question were specifically intended to cause 
“severe physical or mental pain or suffering.” The relevant facts ostensibly would 
include a detailed description of the techniques in question and the manner and 
circumstances in which they are implemented. 

The May 2005 memos that address the question whether the CIA’s interrogation 
program violated the Torture Act are structured in a manner that appears consistent with 
this approach of applying law to facts. First, the memos describe the techniques in 
question. Second, they set forth the applicable legal standard. And finally, they apply 
the legal standard to the facts. 

In reality, though, the outcome of this critical third step is a foregone conclusion. 
That is because the “facts” set forth in the first step of the memo do not simply describe 
the techniques at issue and their implementation; they also accept — based entirely on 
what the CIA has told OLC’s lawyers — the premise that the techniques in question do not 
cause severe pain or suffering. In other words, the memos explicitly assume as a factual 
predicate the very legal issue that they are purporting to decide. 

In the May 10, 2005, memo that analyzed individual interrogation techniques'* 
(“Techniques Memo”), for example, the description of almost every technique includes 
an explicit assumption that severe pain or suffering does not result (or is not intended to 
result) from the technique’s application; 

• From description of “stress positions”: “You have informed us that these positions 
are not designed to produce the pain associated with contortions or twisting of the 
body. . . . [T]hey are desimed to produce the physical discomfort associated with 
temporary muscle fatigue.” 

• From description of “sleep deprivation”: “We understand from discussions with [the 
CIA’s Office of Medical Services (OMS)] that the shackling does not result in any 
significant physical pain for the subject.” “OMS has advised us that this condition 


“ Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: Application of 18 U.S.C. §§ 
2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High Value al Qaeda 
Detainee (May 10, 2005). 

’Mat 9. 
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[i.e., swollen limbs resulting ftom being shackled in a standing position] is not 
painful.” “We understand that these alternative restraints, although imcomfortable, 
are not significantly painful, according to the experience and professional judgment 
of OMS and other personnel.”* 

• From description of “the waterboard”: “We are informed that based on extensive 
experience, the process is not physically painful.”’ 

• From description of “walling”: “We understand that this technique is not designed to, 
and does not, cause severe pain, even when used repeatedly as you have described.”* 

• From description of the “facial slap”: “We understand that the goal of the facial slap 
is not to inflict physical pain that is severe or lasting.”^ 

• From description of “abdominal slap”: “It is not intended to — and based on 
experience you have informed us that it does not — ^inflict any injury or cause any 
significant pain.”'® 

The Techniques Memo does not undertake to evaluate the CIA’s claims that its 
actions do not meet the “severe pain or suffering” standard; instead, it repeatedly cautions 
that its conclusions apply only if the CIA adheres to the conduct it has described But the 
acceptance of these claims reduces the memo’s “analysis” to a meaningless tautology. At 
its essence, the memo’s reasoning is as follows: “The Torture Act prohibits techniques 
that cause severe pain or suffering. You have informed us that dese techniques, as 
applied by you, do not cause severe pain or suffering. We therefore conclude that they do 
not violate the statute. We caution that our conclusion is valid only if you apply the 
techniques in a manner that does not inflict severe pain or suffering.” It is difficult to see 
the purpose of such an “analysis,” other than to attach the imprimatur of the Justice 
Department to the CIA’s own conclusions. 

The tautological nature of the memo’s analysis alone is cause for concern. But 
accepting the CIA’s inherently subjective judgment' ' about whether its techniques cause 
“severe pain and suffering” is problematic for another reason as well. The CIA has an 
obvious institutional interest in obtaining legal approval of its programs. That interest 
was particularly strong in this case, where the techniques in question had already been 
employed, and so a conclusion that they had been applied unlawfully would expose the 
agency or its agents to legal liability. Moreover, OLC chose to rely on the CIA’s 


^Id. at 11-12. 

^Idatn. 

’Mats. 

"Mat 8-9. 

’ ' Id. at 20 n. 4 (citing a medical journal for the proposition that “[plain is a complex, subjective, perceptual 
phenomenon with a number of dimensions . . . that are uniquely experienced by each individual and, thus, 
can only be assessed indirectly. Pain is a subjective experience ”). 
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subjective assessment even when more objective evidence was at hand. The CIA had 
videotapes in its possession — which it subsequently destroyed — of the way that these 
techniques had actually been implemented. OLC does not rely upon such videotape 
evidence when analyzing the CIA’s interrogation program. Instead, it refers repeatedly to 
its “understandings” of the techniques, or to “assurances” provided by the CIA. 

Indeed, whether or not OLC lawyers had seen^ — or been told about — the 
videotapes, they knew, at the time the 2005 memos were drafted, that the CIA had not 
always conducted its interrogations in a manner consistent with the descriptions 
contained in the memos. A 2004 report issued by the CIA’s Inspector General and 
referenced in the Techniques Memo indicates that the use of medical personnel to 
monitor interrogations, as well as the frequency and manner of use of the waterboard, 
differed significantly from the techniques described in the Techniques Memo.'^ 

The use of factual assumptions and hjfpotheticals to obviate the need for any real 
analysis is also on display in the May 10, 2005, memo regarding the legality of the 
combined use of certain interrogation techniques (“Combined Techniques Memo”).'* 
This memo explicitly notes that it cannot answer the question whether any combination 
of techniques actually applied would be like the ones hypothesized in the memo. It goes 
on to say that “our advice does not extend to combinations of techniques xmlike the ones 
discussed here.”*"* Taken together, these statements make clear that the advice pertains to 
hypothetieal interrogations, not real ones. Similarly, “whether other detainees would, in 
the relevant ways, be like the ones previously at issue would be a factual question we 
cannot now decide. Our advice, therefore, does not extend to the use of techniques on 
detainees” whose medical and psychological examinations indicate that interrogation is 
likely to result in severe physical or mental pain or suffering. 


Id. at 29 n.34, 41 n.51 . An independent report issued to the CIA's General Counsel, who was the 
recipient of the 2005 opinions, by the International Committee of the Red Cross (“ICRC”) catalogs the 
treatment of fourteen detainees as described by the detainees themselves. ICRC Report on the Treatment of 
Fourteen “High Value Detainees” in CIA Custody (2007). In this report, the ICRC noted that the 
consistency of the detailed allegations made by all fourteen detainees lent weight and credibility to their 
accounts. ICRC Report, at 6. Like the 2004 Inspector General Report, the ICRC Report indicates that the 
techniques actually employed during interrogations differed in material ways from the descriptions of those 
techniques supplied by the CIA. For example, Abu Zubaydah reported that the box in which he was 
confined was not large enough for him to sit upright. ICRC Report, at 13, According to the CIA, however, 
the cramped confinement technique involves only spaces “large enough for the subject to sit down. 
Techniques Memo, at 9. 

A very helpful comparison between the techniques as described by the Techniques Memo and the treatment 
described by the detainees themselves and reported in the ICRC report is available here: 
http://www.propublica.org/speciaI/torture-memos-vs,-red-cross-i:Eport-prisoners-recoUections-differ-0424. 

’’ Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: Application of 18 U.S.C. §§ 
2340-2340A to the Combined Use of Certain in the Interrogation of a High Value al Qaeda Detainee (May 
10,2005), 

Combined Techniques memo, at 9. 

Id. at 10. 
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In short, in the Combined Techniques Memo, OLC gives legal advice regarding 
combinations of techniques that may or may not reflect the combinations used in practice, 
for a subset of detainees that may or may not be the subset to which these techniques are 
being applied. 

Further divorcing its analysis from reality, the memo states that, because there is 
“less certainty and definition about the use of techniques in combination, it is necessary 
to draw more inferences in assessing what may be expected.”** This is a carefully 
worded concession that there is no evidence regarding the effects of combining these 
techniques (though, of course, the CIA’s subsequently destroyed videotapes presumably 
contained such evidence). 

Having admitted that its analysis is based on hypothetical combination of 
techniques, the effect of which is unknown, the memo reverts to the analytical trick 
described in the Techniques Memo. While acknowledging that some techniques might 
make a detainee more susceptible to the pain and suffering imposed by another technique, 
it assumes— because the CIA has said so — that medical personnel will stop any 
interrogation before it reaches that point. The memo thus presents the same basic 
tautology as the Techniques Memo: “Techniques that by themselves do not amount to 
torture might, when combined, rise to the level of torture, but since the CIA has assured 
us that it will not permit that to happen, what the CIA proposes to do does not amount to 
torture.” By assuming the conclusion, the memo avoids the need to address and answer 
the two critical conceded unknowns; what the CIA is actually doing and how it impacts 
the detainees. It also avoids an independent assessment of whether the CLA’s actions 
constitute torture. 

II. Selective Use of Precedent 

Rather than relying solely on the CIA’s claims regarding whether its actions met 
the standard for torture, the OLC lawyers should have considered more carefully a 
resource routinely relied upon by judges and others called upon to assess the legality of a 
particular course of action; how that course of action has been viewed in the past, both 
by the courts and by the entities charged with enforcing the law. 

In the Techniques Memo, however, relevant precedents that go against OLC’s 
conclusions are dismissed if they can be distinguished in any respect. For example, the 
U.S. Court of Appeals for the Ninth Circuit in 1996 held that a course of conduct that 
included sleep deprivation and waterboarding — both of which are techniques analyzed in 
the memos — amounted to torture.*’ The Techniques Memo relegates discussion of this 
case to the footnotes, downplaying its precedential force because the court was 
considering “a variety of techniques taken together,” not sleep deprivation or 
waterboarding alone.** In one of those same footnotes, the memo notes that the 

“Wat 9. 

” Hilao V. Estate of Marcos, 103 F.3d 789 (9th Circuit 1996). 

'* Techniques Memo, at 40 n.50 & 44 n.57. Notably, this case is not mentioned at all in the Combined 
Techniques Memo. If the case did not establish that individual techniques were torture because it did not 


Page 5 of 13 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 


PO 00000 


Frm 00081 Fmt6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



76 


Committee Against Torture (the international body charged with interpreting the 
Convention Against Torture, which the Torture Act implements) concluded that “sleep 
deprivation for prolonged periods” constitutes torture. The memo nevertheless opines 
that this fact “provide[s] little or no useful guidance” since “[t]he Committee provided no 
details on the length of the sleep deprivation or how it was implemented and no analysis 
to support its conclusion.”** 

While declining to accord significance to precedents that actually address 
techniques used by the CIA, the Techniques Memo repeatedly features a case that does 
not even mention any of the CIA’s techniques: Mehinovic v. Vuckovic?^ In that case, the 
court found that a course of conduct including “severe beatings to the genitals, head, and 
other parts of the body with metal pipes, brass knuckles, batons, a baseball bat, and 
various other items; removal of teeth with pliers; kicking in the face and ribs; breaking of 
bones and ribs and dislocation of fingers; cutting a figure into the victim’s forehead; 
hanging the victim and beating him; extreme limitations of food and water; and 
subjection to games of ‘Russian Roulette’” constituted torture.^' This case is clearly 
highlighted to make the CIA’s techniques look mild by comparison. Yet the fact that 
techniques worse than those implemented by the CIA may exist is irrelevant to whether 
the CIA’s techniques themselves constitute torture. 

The Techniques Memo also relies heavily on the U.S. military training known as 
“SERE training,” in which members of U.S. forces are trained to withstand harsh 
interrogation methods. The memos acknowledge that the experience of individuals 
undergoing SERE training is fundamentally unlike that of detainees subjected to CIA 
interrogations: 


Individuals undergoing SERE training are obviously in a 
very different situation from detainees undergoing 
interrogation; SERE trainees know it is part of a training 
program, not a real-life interrogation regime, they 
presumably know it will last only a short time, and they 
presumably have assurances that they will not be 
significantly harmed by the training.*^'^ 

Moreover, as noted in a unanimous Senate Armed Services Committee Report regarding 
the Committee’s inquiry into detainee treatment, “SERE school is voluntary; students are 
even given a special phrase they can use to immediately stop the techniques from being 


analyze those techniques in isolation, it seems that the analysis of those techniques used in combination 
would be particularly relevant to the Combined Techniques Memo’s analysis. 

Id. at40n.50. 

“ 198 F. Supp. 2d 1332 (N.D. Ga. 2002). 

Id at 22, 24, 26, 38; see also Combined Techniques Memo, at 14. 

“ Techniques Memo, at 6; Memorandum for John A. Rizzo, Senior Deputy General Counsel, CIA, re: 
Application of United States Obligations Under Article 16 of the Convention Against Torture to Certain 
Techniques that May Be Used in the Interrogation of High Value al Qaeda Detainees 38 (May 30, 2005) 
(“Article 16 Memo”). 
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used against them.”^^ The differences between SERE training and actual interrogations 
are far more significant than the distinctions cited by OLC as the basis for dismissing the 
Ninth Circuit and Committee Against Torture decisions mentioned above. Indeed, to 
assume that the effects of SERE training, administered by fellow servicemen and women 
in a controlled environment, can meaningfiilly be compared to the effects of indefinite 
interrogations at the hands of hostile forces on detainees kept isolated in harsh conditions 
flies in the face of all common sense. 

Yet, instead of relegating the SERE program to a footnote, the Techniques Memo 
repeatedly cites the use of techniques in SERE training as evidence that CIA detainees do 
not experience “severe pain or suffering” when subjected to modified versions of these 
techniques.^'* 

Not only does the Techniques Memo take a selective approach to emphasizing or 
de-emphasizing precedent; it conspicuously fails to cite the executive branch’s own 
history of treating waterboarding as torture. It makes no mention, for instance, of United 
States V. Lee,^^ in which a Texas law enforcement officer was prosecuted by the United 
States for subjecting prisoners to “water torture” in order to extract confessions. The 
court martial of Major Edwin F. Glenn for his use of “the water cure” during the 
Philippines war to obtain intelligence from counter-insurgents is similarly absent from 
the memo.^* And a discussion of the prosecutions in the International Military Tribunal 
for the Far East of members of the Japanese armed forces who applied water torture to 
Allied prisoners during World War II is nowhere to be found.^^ 

Another relevant source — the U.S. State Department’s Country Reports on 
Human Rights Practices — is also absent from the Techniques and Combined Techniques 
Memos.^* Each year, the reports condemn practices that resemble several of the CIA’s 
interrogation tactics, including food and sleep deprivation, stripping and blindfolding, 
and dousing with cold water. The U.S. government’s consistent condemnation of these 
techniques, however, does not find its way into OLC’s analysis. 


Senate Armed Services Committee Inquiry Into the Treatment of Detainees in U.S. Custody xix (2008). 
Techniques Memo, at 6, 29, 34, 35, 42, 44. Remarkably, the memo addressing the question whether the 
interrogation techniques constitute cruel, inhuman, or degrading treatment also cite the existence of SERE 
training as evidence that “use of these techniques in some circumstances consistent with executive tradition 
and practice,” Article 16 Memo, at 37. 

“ 744 F.2d 1 124 (5 th Cir. 1984). 

Guenael Mettraux, U.S. Courts-Martial and the Armed Conflict in the Philippines (1899-1902): Their 
Contribution to National Case Law on War Crimes, 1 J. Int’l Crim. Just. 135, 143 (2003). 

Evan Wallach, Drop by Drop: Forgetting the History of Water Torture in U.S. Courts, 45 Colum. J. 
TransnatT L. 468, 477-82 (2007). 

^ Interestingly, another 2005 memo discussing the requirements of Article 16 of the Convention Against 
Torture, see infl'a, does mention the State Department Country Reports when discussing whether the 
techniques are “cruel, inhuman, and degrading,” The memos seem to acknowledge the existence of the 
Reports only when they can simultaneously offer an explanation — however implausible — of why they are 
not relevant. 
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This is not to say that the CIA’s practices were necessarily illegal according to the 
omitted and discounted precedents, or that the practices were factually identical. But in 
analyzing the legality of the techniques at issue, these precedents were certainly relevant. 
Their omission thus constitutes a hole in the memos’ reasoning and contributes to the 
impression that the memos were intended merely to rubber stamp government policies 
rather than evaluate them. 

IH. Problematic Treatment of Legal Standards 

All of the 2005 memos err in applying relevant legal standards. 

A. Redefining the Prohibitions of the Torture Act 

While it does so on a much less conspicuous scale than did OLC’s 2002 and 2003 
memos — ^which notoriously redefined “severe pain” such that only the levels of pain 
associated with “organ failure or death” would qualify — the 2005 memos also redefine 
the plain language of key terms in the Torture Act. A notable example is the Techniques 
Memo’s and the Combined Techniques Memo’s definition of “suffering,” OLC opined 
that the term “suffering” has an inherent temporal component, applying only to “a state or 
condition , . . that persists for a significant period of time” and not to “discomfort” that is 
“merely transitory.” To support this reading, OLC cited a dictionary that defined 
“suffering” as a “state,” an “experience,” or “pain endured.” Yet none of these terms 
suggests a prolonged temporal component. People are commonly described as being in a 
“state of shock” in the immediate aftermath of an accident; such a state is transitory by 
nature. The term “experience” is even less susceptible to a temporal minimum; anyone 
would agree that a robbery at gunpoint is a traumatic “experience” even if it takes mere 
seconds. And the term “endure” — according to the very same dictionary OLC relied on 
to define “suffering” - encompasses definitions that include no temporal component (e.g., 
“to undergo”). 

Even if one were to accept the memos’ definition of “suffering,” it would be 
impossible to apply that definition to any technique lasting longer than a few minutes 
without understanding what constimtes “a significant period of time.” The memos 
dispense with this step, and assume that any time-hmited technique is acceptable. Thus, 
the memos conclude that dousing detainees with cold water for 20 minutes, 40 minutes, 
or 60 minutes (depending on water temperature) cannot cause “severe physical suffering” 
because “the duration is limited by specific times.” The memos fiirther conclude that 
stress positions cannot cause “severe physical suffering” because “the duration of the 
technique is self-limited by the individual’s ability to sustain the position” — ^without even 
bothering to guess, let alone determine, what that time period would be. The definition of 
“suffering” is thus narrowed to exclude any technique feat is finite. 
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B. Misreading of the Constitutional “Shocks the Conscience” Standard 

A May 30, 2005, memo considering the application of Article 16 of the 
Convention Against Torture^’ to the CIA’s interrogation techniques (“Article 16 
Memo”)^® appropriately notes that, according to the terms of a reservation entered when 
the U.S. ratified the treaty, the United States is obligated to prevent any cruel, inhuman, 
or degrading treatment that amounts to treatment or punishment prohibited by the Fifth, 
Eighth, or Fourteenth Amendments to the Constitution. 

As the Article 16 Memo recognizes, the due process clause of the Fifth 
Amendment prohibits federal government action that “shocks the conscience.” This 
standard is intended to protect against arbitrary (in the constitutional sense) government 
action so as to “prevent government officials from abusing their power, or employing it 
as an instrument of oppression.”^' In applying this standard, the Supreme Court has 
described it as prohibiting conduct that is “so brutal and offensive that it [does] not 
comport with traditional ideas of fair play and decency.”^^ 

Admittedly, “the measure of what is conscience shocking is no calibrated yard 
stick.”^^ But the Article 16 Memo concedes that the use of the CIA’s interrogation 
techniques might shock the contemporary conscience in some contexts.^'* It concludes, 
nevertheless, that they do not shock the conscience in the context of the CIA 
interrogations. 

In reaching this conclusion, OLC misreads the relevant case law. As an initial 
matter, OLC reasons that the CIA program does not involve conduct that is 
constitutionally arbitrary because there is no evidence of “conduct intended to injure in 
some way unjustifiable by any government interest.”’’ Jnstead, because the program is 
designed to protect the national security, it cannot be “the exercise of power without any 


^ Article 1 6 reads, in relevant part, as follows: “Each State Party shall undertake to prevent in any territory 
under its jurisdiction . . . acts of cruel, inhuman or degrading treatment or punishment . . . when such acts 
are committed by or at the instigation of or with the consent or acquiescence of a public official or other 
person acting in an official capacity.” 

Memorandum for John A, Rizzo, Senior Eteputy General Counsel, CIA, re: Application of United States 
Obligations Under Article 1 6 of the Convention Against Torture to Certain Techniques that May Be Used 
in the Interrogation of High Value al Qaeda Detainees (May 30, 2005). 

County of Sacramento v. Lewis, 523 U.S. 833, 846 (1998), County of Sacramento v. Lewis, which 
concerned the actions of Sacramento County law enforcement officers, considered the requirements of the 
Fourteenth Amendment, which applies due process standards to state and local government. The same 
standards apply in the evaluation of federal government action under the Due Process Clause of the Fifth 
Amendment, 

“ Breithaupt v. Ahram, 352 U.S. 432, 435 (1957). 

Johnson V. GlicKAU F,2d 1028, 1033(2dCir. 1973). 

“ Article 16 memo, at 32. 

Article 16 memo, at 28 (quoting County of Sacramento, 523 U.S. at 849). 
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reasonable justification in the service of a legitimate government objective” that can be 
said to shock the conscience.^* 

But the Supreme Court has found that the existence of a legitimate government 
objective alone cannot render otherwise conscience-shocking conduct constitutionally 
sound. In the landmark case of Rochin v. California, the Supreme Court found the forced 
pumping of a suspect’s stomach sufficient to offend due process.’’ In that case, the 
purpose of the official conduct was not unjustifiable by any government interest. Instead, 
it was carried out in order to preserve evidence of a narcotics crime. Nevertheless, the 
conduct was found to shock the conscience and was therefore impermissible. 

The articulation of a legitimate government interest is therefore not sufficient to 
excuse an otherwise impermissible course of conduct. To be sure, County of Sacramento 
V. Lewis does contemplate the possibility that something may shock the conscience in 
some contexts but not in others. In that case, the Supreme Court considered whether due 
process is offended when a government official causes death through deliberate or 
reckless indifference to life in a high-speed automobile chase aimed at apprehending a 
suspected offender. In answering in the negative, the Court reasoned that prohibitions on 
deliberate indifference are reasonable “when actual deliberation is practical,” such as in 
the context of dispensing medical care to prisoners in the custodial setting of a prison.’* 
In contrast, “when unforeseen circumstances demand an officer’s instant judgment, even 
precipitate recklessness fails to inch close enough to harmful purpose” to shock the 
conscience.’* 

Thus the context in which a decision regarding official action is made — whether 
an official can afford the luxury of deliberation or whether the circumstances demand the 
exercise of instant judgment — can affect the mental state required for conduct to be 
considered conscience-shocking. As the conduct moves on a continuum firom 
indifference to recklessness to intent, it becomes more and more likely to offend the due 
process clause. And the less time there is for deliberation, the closer the mental state 
must move to the intentional side of the continuum. 

In the case of the CIA interrogations, there is ample evidence of time for 
deliberation. The very existence of the memos indicates that there was time to devise and 
propose a course of action and to seek advice regarding its legality. Any application of 
these interrogation techniques was thus nothing less than highly intentional, under 
conditions of significant deliberation. This is especially true in the context of the 2005 
memos, which were written three years after the initial request for a legal opinion had 
been conveyed. Moreover, the high value detainees had been in custody for some time 
and the interrogation program had been discontinued, so no subsequently captured high 
value detainees would be subjected to it. The urgency to government efforts to discover 


“ Id. (quoting County of Sacramento, 523 U.S. at 846). 
’■'342U.S. 165 (1952). 

County of Sacramento, 523 U.S. at 85 1 . 

®/</. at853. 
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what intelligence was in their possession had receded as that intelligence grew more and 
more outdated. 

Mischaracterizing the significance of County of Sacramento's, discussion of the 
shocks-the-conscience analysis, OLC essentially argues that, in the context of 
interrogating high value al Qaeda suspects in the name of protecting the national security, 
government conduct can never shock the conscience.'® The memo notes that the 
techniques at issue might shock the conscience in the law enforcement context, that they 
likely violate the rules contained in the Army Field Manual and the Geneva Conventions, 
and that they resemble techniques regularly condemned by the State Department. 
Nonetheless, because “the CIA program is designed to subject detainees to no more 
duress than is justified by the Government’s interest in protecting the United States from 
further terrorist attacks,”'" the standard applicable in those contexts should not be applied 
to the CIA interrogation program. 

Thus under OLC’s analysis, certain conduct is impermissible, unless the 
government determines that the goals the conduct furthers are sufficiently important to 
render the conduct permissible, in which case the conduct is permissible. But it simply 
cannot be the case that concerns over national security render otherwise conscience- 
shocking behavior constitutionally acceptable. If this is so, the CAT’s Article 16 is 
gutted of its meaning whenever the government makes a self-interested determination 
that the government interests at issue are sufficiently crucial to render what it is doing to 
pursue those interests acceptable. It cannot have been the intention of President Reagan 
in signing the CAT nor the Congress’s intention in ratifying it to commit the U.S. to such 
an empty promise. 

C. Ignoring the Constitutional Requirements for Conditions of Confinement 

One area of law entirely absent from the discussion in the Article 16 Memo is the 
due process doctrine governing permissible conditions of confinement for individuals not 
convicted of any crime. There are many categories of individuals outside the criminal 
justice system who may nonetheless be confined under certain circumstances. The 
mentally ill, sexual offenders, pretrial detainees, and immigrants awaiting deportation are 
a few examples. 

The Supreme Court has discussed the how to determine the due process 
requirements concerning the conditions of confinement in several of these circumstances. 
For pretrial detainees, the evaluation of the constimtionality of the conditions or 
restrictions of their detention turns on “whether those conditions amount to 
punishment.”'*^ The civilly committed retain their due process rights to liberty from 
bodily restraint and personal security.'*^ And when it comes to individuals confined as 


** Article 16 memo, at 34-37. 

''' Article 16 memo, at 37. 

® Bell V. Wolfish, 441 U.S. 520, 536 (1979). 

" Youngbergv. Romeo, 457 U.S. 305, 316 (1982). 
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sexual predators, “due process requires that the conditions and duration of confinement . . 
. bear some reasonable relation to the purpose for which persons are committed.”''^ 
While no court has yet considered what conditions due process demands for detainees 
such as the ones subjected to the CIA’s interrogation practices, existing case law makes 
plain that individuals not convicted of any crime cannot be held in detention conditions 
that amount to punishment."*® 

To determine whether particular confinement conditions are punitive, the 
operative question is whether “the disability is imposed for the purpose of punishment or 
whether it is but an incident of some other legitimate governmental purpose.”'** Such a 
determination “generally will turn on ‘whether an alternative purpose to which [the 
restriction] may rationally be connected is assignable for it, and whether it appears 
excessive in relation to the alternative purpose assigned [to it].’”'*^ 

To be sure, any attorney evaluating the CIA program could argue that the 
conditions imposed on high value detainees by the CIA’s interrogation techniques are 
“but an incident of [the] legitimate governmental purpose” of protecting the national 
security, or of gleaning important intelligence information. Nonetheless, as the Supreme 
Court has pointed out, 

loading a detainee with chains and shackles and throwing 
him in a dungeon may [further the legitimate purpose of 
ensuring] his presence at trial. . . . But it would be difficult 
to conceive of a situation where conditions so harsh, 
employed to achieve objectives that could be accomplished 
in so many alternative and less harsh methods, would not 
support a conclusion that the purpose for which they were 
imposed was to punish.'** 

As this example illustrates, even actions taken for a legitimate reason may be so 
“excessive in relation to the . . . purpose assigned to it” as to constitute an impermissible, 
punitive condition of confinement. 

The Supreme Court has made clear that “captivity in war is neither revenge, nor 
punishment, but solely protective custody, the only purpose of which is to prevent the 
prisoners of war from further participation in the war.”'*’ Thus, though the United States 
has deprived many detainees of their liberty for years in its battle against al Qaeda and 
the Taliban, those subjected to the CIA interrogation program have not been convicted of 


““ Seling V. Young, 53 1 U.S. 264, 265 (2001 ). 

E.g., Bell, 441 U.S. at 535-39. 
at 538. 

Id. (quoting Kennedy v. Mendoza-Martinez, 372 U.S. 168-69 (1963) (alterations in the original)). 
''*Mat539n.20. 

Hamdi v. Rumsfeld, 542 U.S. 507, 518 (2004) (plurality op.) (internal quotation marks and citation 
omitted). 
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any offense. Instead, they are being held to incapacitate them from engaging in hostilities 
against the United States. They are accordingly entitled to non-punitive conditions of 
confinement under the due process clause. 

These remarks take no position with respect to whether the conditions imposed by 
the interrogation tactics discussed in the Techniques Memo and the Combined 
Techniques Memo amount to punishment, though there is certainly a strong argument 
that they do. It is sufficient simply to point out the conspicuous absence of any analysis 
of this question in OLC’s 2005 memos. 

Conclusion 

While the release of the 2005 OLC memos provides significant and important 
insight into the U.S. interrogation program and how it was justified, the memos raise as 
many questions as they answer. Did interrogators adhere to the limits imposed by OLC? 
Were the CIA tapes destroyed because they showed instances of non-compliance? Was 
OLC aware of the existence of these tapes when engaged in its legal analysis? If not, 
why note? Were any agents identified in the 2004 Inspector General’s report subject to 
discipline for their use of techniques beyond what was authorized? 

But the questions about the CIA program that the memos describe should not 
obscure the equally important questions about OLC’s approval of that program: How did 
such a highly respected legal office produce such deeply flawed legal analyses? What 
happened to the proud tradition of independence and integrity that has characterized the 
office throughout its history? And what can be done to restore that tradition? 

The Brennan Center has advocated the creation of an independent commission of 
inquiry to examine not only the details of the counter-terrorism policies (like the CIA’s 
enhanced interrogation program) that strayed from the rule of law, but also the systemic 
failures that enabled these policies to be created and sustained. Without doubt, the role 
that the Office of Legal Counsel played in endorsing the policies is one of those systemic 
failures. That role must continue to be probed. We commend Senator Whitehouse for 
beginning this process, and we urge that the process be continued, whether through 
additional hearings or — ideally — in the context of an independent commission. 
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FindLow 

WWW.FtNDLAW.COM 



Memorandum for Alberto R. Gonzales 
Counsel to the President 


Re: Standards of Conduct for Intern gation under 18 U.S. C. §§ 2340-2340A 

You have asked for our Office’s vi :ws regarding the standards of conduct under 
the Convention Against Torture and Other Cruel, Inhuman and Degrading Treatment or 
Punishment as implemented by Sections ;!340-2340A of title 18 of the United States 
Code. As we understand it, this question has arisen in the context of the conduct of 
interrogations outside of the Unit^ States, We conclude below that Section 2340A 
proscribes acts inflicting, and that are spscifically intended to inflict, severe pain or 
suffering, whether mental or physical. Those acts must be of an extreme nature to rise to 
the level of torture within the meaning of Sixstion 2340A and the Convention. We finther 
conclude that certain acts may be cruel, inh uman, or degrading, but still not produce pain 
and suffering of the requisite intensity to fa 1 within Section 2340A’s proscription against 
torture. We conclude by examining possible defenses that would negate any claim that 
certain interrogation methods violate the statute. 

In Part I, we examine the criminal s atute’s text and history. We conclude that for 
an act to constitute torture as defined in Se ;tion 2340, it must inflict pain that is difficult 
to endure. Physical pain amounting to tort ne must be equivalent in intensity to the pain 
accompanying serious physical injury, such as organ failure, impairment of bodily 
function, or even death. For purely menta pain or suffering to amount to torture under 
Section 2340, it must result in significant psychological harm of significant duration, e.g., 
lasting for months or even years. We conclude that the mental harm also must result 
fixrm one of the predicate acts listed in th< statute, namely: threats of irmninent death; 
threats of infliction of the kind of pain that would amount to physical torture; infliction of 
such physical pain as a means of psycholo] peal torture; use of drugs or other procedures 
designed to deeply disrupt the senses, or fi. ndamentally alter an individual’s personality; 
or threatening to do any of these things to a third party. The legislative history simply 
reveals that Congress intended for the statute’s definition to track the Convention’s 
definition of torture and the reservations, ur derstandings, and declarations that the United 
States submitted with its ratification. We conclude that the statute, taken as a whole, 
makes plain that it prohibits only extreme ai :ts. 

In Part II, we examine the text, ratii ication history, and negotiating history of the 
Torture Convention. We conclude that the treaty’s text prohibits only the most extreme 
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acts by reserving criminal penalties solely for torture and declining to require such 
penalties for “cruel, inhuman, or degrading treatment or punishment.” This confirms our 
view that the criminal statute penalizes only the most egregious conduct. Executive 
branch interpretations and representations to the Senate at the time of ratification further 
confirm that the treaty was intended to reach only the most extreme conduct. 

In Part III, we analyze the jurisprudence of the Torture Victims Protection Act, 28 
U.S.C. § 1350 note (2000), which provides civil remedies for torture victims, to predict 
the standards that courts might follow in determining what actions reach the threshold of 
torture in the criminal context We conclude fi-om these cases that courts are likely to 
take a totality-of-the-circumstances approach, and will look to an entire course of 
conduct, to determine whether certain acts will violate Section 2340A. Moreover, these 
cases demonstrate that most often torture involves cruel and extreme physical pain. In 
Part IV, we examine international decisions regarding the use of sensory deprivation 
techniques. These cases make clear that while many of these techniques may amount to 
cruel, inhuman or degrading treatment, they do not produce pain or suffering of the 
necessary intensity to meet the definition of torture. From these decisions, we conclude 
that there is a wide range of such techniques that will not rise to the level of torture. 

In Part V, we discuss whether Section 2340A may be unconstitutional if applied 
to interrogations undertaken of enemy combatants pursuant to the President’s 
Commander-in-Qiief powers. We find that in the circumstances of the current war 
against al Qaeda and its allies, prosecution under Section 2340A may be barred because 
enforcement of the statute would represent an unconstitutional infringement of the 
President’s authority to conduct war. In Part VI, we discuss defenses to an allegation that 
an interrogation method might violate the statute. We conclude that, under the current 
circumstances, necessity or self-defense may justify interrogation methods that might 
violate Section 2340A. 


1. 18 U.S.C. §§ 2340-2340A 

Section 2340A makes it a criminal offense for any person “outside the United 
States [to] commitQ or attempt[] to commit torture.”' Section 2340 defines the act of 
torture as an: 


' If convicted of torture, a defendant faces a fine or up to twenty years’ in^risonment or both. Ifi however, 
the act resuhed in the victim’s death, a defendant may be sentenced to life iiqrristmment or to death. See 
1 8 U.S.C. A. § 2340A(a). Whether death results fi:om die act also affects the applicable statute of 
limitations. Where death does not result, the statute of limitations is eight years; if death results, there is no 
statute of limitations. See 18 U.S.C.A. § 328^) (West Supp. 2002); id. § 2332b(g)(S)(B) (West Supp. 
2002). Section 2340A as originally enacted did not provide for the death penalty as a punishment See 
Ommbus Crime Bill Pub. L.No.103-322, Title VI, Section 60020, 108 Slat 1979 (1994) (amending 
section 2340A to provide for the death penalty); H. R. Conf. Rep. No. 103-71 1, at 388 (1994) (noting tiiat 
the act added die deadi penalty as a penalty for torture). 

Most recently, the USA Patriot Acl Pub. L. No. 107-56, 115 Stat 272 (2001), amended section 
2340A to expressly codify the offense of conspiracy to commit torture. Congress enacted fliis amendment 
as part of a broader effort to ensure that individuals engaged in the planning of terrorist activities could be 
prosecuted irrespective of where the activities took place. See H. ^ Rep. No. 107-236, at 70 (2001) 
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act committed by a person acting under the color of law specifically 
intended to inflict severe physical or mental pain or suffering (other than 
pain or suffering incidental to lawful sanctions) upon another person 
within his custody or physical control. 

18 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to convict a defendant of torture, the 
prosecution must establish that: (1) the torture occurred outside the United States; (2) the 
defendant acted under the color of law; (3) the victim was within the defendant’s custody 
or physical control; (4) the defendant specifically intended to cause severe physical or 
mental pain or suffering; and (5) that the act inflicted severe physical or mental pain or 
suffering. See also S. Exec. Rep. No. 101-30, at 6 (1990) (“For an act to be ‘torture,’ it 
must . . . cause severe pain and suffering, and be intended to cause severe pain and 
suffering.”). You have asked us to address only the elements of specific intent and the 
infliction of severe pain or suffering. As such, we have not addressed the elements of 
“outside the United States,” “color of law,” and “custody or control.”^ At your request, 
we would be happy to address these elements in a separate memorandum. 

A. “SpcciflcaJly Intended” 

To violate Section 2340A, the statute requires that severe pain and suffering must 
be inflicted vrith specific intent. See 18 U.S.C. § 2340(1). In otder for a defendant to 
have acted with specific intent, he must expressly intend to achieve the forbidden act. 
See United States v. Carter, 530 U.S. 255, 269 (2000); Black’s Law Dictionary at 814 
(7th ed. 1999) (defimng specific intent as “[t]he intent to accomplish the precise criminal 
act that one is later charged with”). For example, in Ratzlaf v. United States, 510 U.S. 
135, 141 (1994), the statute at issue was construed to require that the defendant act with 
the “specific intent to commit the crime.” (Internal quotation marks and citation 
omitted). As a result, the defendant had to act with the express “purpose to disobey the 
law” in order for the mens rea element to be satisfied. Ibid, (internal quotation marks and 
citation omitted) 

Here, because Section 2340 requires that a defendant act with the specific intent 
to inflict severe pain, the infliction of such pain must be the defendant’s precise objective. 
If the statute had required only general intent, it would be sufficient to establish guilt by 
showing that the defendant “possessed knowledge with reject to the actus reus of the 
crime.” Carter, 530 U.S. at 268. If the defendant acted knowing that severe pain or 


(discussing the addition of “conspiracy” as a separate offense for a variety of “Federal terrorism 
ofFense[s]"). 

^ We note, however, that 1 8 U.S.C. § 2340(3) supplies a definition of the term “United States.” It 

defines it as “all areas under the jurisdiction of tl« United States includic^ any of the places described in" 
18 U.S.C. |§ 5 and 7, and in 49 U.S.C. § 46501(2). Section 5 provides that United States “includes all 
places and waters, contiiiental or insular, subject to the jurisdiction of the United States.” By including the 
definition set out in Section 7, the term “United States” as used in Section 2340(3) includes the “special 
maritime and territorial jurisdictirai of the United States.” Moreover, the incorporation by reference to 
Section 46501(2) extends the definition of the “United States” to “special aircraft jurisdiction of the United 
States.” 
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suffering was reasonably likely to result fiom his actions, but no more, he would have 
acted only with general intent. See id. at 269; Black’s Law Dictionary 813 (7th ed. 1999) 
(explaining that general intent “usu[ally] takes the form of recklessness (involving actual 
awareness of a risk and the culpable taking of that risk) or negligence (involving 
blameworthy inadvertence)”). The Supreme Court has used the following example to 
illustrate the difference between these two mental states: 

[A] person entered a bank and took money from a teller at gunpoint, but 
deliberately failed to make a quick getaway fiom the bank in the hope of 
being arrested so that he would be returned to prison and treated for 
alcoholism. Though this defendant knowingly engaged in the acts of 
using force and taking money (satisfying “general intent”), he did not 
intend pennanently to deprive the bank of its possession of the money 
(failing to satisfy “specific intent”). 

Carter, 530 U.S. at 268 (citing 1 W. LaFave & A. Scott, Substantive Criminal Law § 3.5, 
at 315 (1986)). 

As a theoretical matter, therefore, knowledge alone that a particular result is 
certain to occur does not constitute specific intent. As the Supreme Court explained in 
the context of murder, “the . . . common law of homicide distinguishes . . . between a 
person who knows that another person will be killed as a result of his conduct and a 
person who acts with the specific purpose of taking another’s life[.]” United States v. 
Bailey, 444 U.S. 394, 405 (1980). “I^t differently, the law distinguishes actions taken 
‘because of a given end fiom actions taken ‘in spite of their unintended but foreseen 
consequences.” Vacco v. Qtill, 521 U.S. 793, 802-03 (1997). Thus, even if the 
defendant knows that severe pain will result from his actions, if causing such harm is not 
his objective, he lacks the requisite specific intent even though the defendant did not act 
in good faith. Instead, a defendant is guilty of torture only if he acts with the express 
purpose of inflicting severe pain or suffering on a person within his custody or physical 
control. While as a theoretical matter such knowledge does not constitute specific intent, 
juries die permitted to infer fixrm the factual circumstances that such intmt is present. 
See, e.g.. United States v. Godwin, 272 F.3d 659, 666 (4th Cir. 2001); United States v. 
Karro, 257 F.3d 112, 118 (2d Cir. 2001); United States v. Wood, 207 F.3d 1222, 1232 
(10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th Cir.1953). 
Therefore, whai a defendant knows that his actions will produce the prohibited result, a 
jury will in all likelihood conclude that the defendant acted with specific intent. 

Further, a showing that an individual acted with a good faith belief that his 
conduct would not produce the result that the law prohibits negates specific intent. See, 
e.g.. South Atl. Lmtd. Ptrshp. ofTenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where 
a defendant acts in good faith, he acts with an honest belief that he has not engaged in the 
proscribed conduct See Cheek v. United States, 498 U.S. 192, 202 (1991); United States 
V. Mancuso, 42 F.3d 836, 837 (4th Cir. 1994). For example, in the context of mail fi^ud, 
if an individual honestly believes that the material transmitted is truthful, he has not acted 
with the required intent to deceive or mislead. See, e.g.. United States v. Sayakhom, 186 
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F.3d 928, 939-40 (9th Cir. 1999). A good faith belief need not be a reasonable one. See 
Cheek, 4m \J.S. at 202. 

Although a defendant theoretically could hold an unreasonable belief that his acts 
would not constitute the actions prohibited by the statute, even though they would as a 
certainty produce the prohibited effects, as a matter of practice in the federal criminal 
justice system it is highly unlikely that a jury would acquit in such a situation. Where a 
defendant holds an unreasonable belief, he will confront the problem of proving to the 
jury that he actually held that belief. As the Supreme Court noted in Cheek, "the more 
unreasonable the asserted beliefs or misunderstandings are, the more likely the jury . . , 
will find that the Government has carried its burden of proving” intent. Id. at 203-04. 
As we explained above, a jury will be permitted to infer that the defendant held the 
requisite specific intent. As a matter of proo^ therefore, a good faith defense will prove 
more compelling when a reasonable basis exists for the defendant’s belief. 

B. “Severe Pain or SuATering” 

The key statutory phrase in the definition of tortiue is the statement that acts 
amount to torture if they cause “severe physical or mental pain or suffering.” In 
examining the meaning of a statute, its text must be the starting point. See INS v. 
Phinpatkya, 464 U.S. 183, 189 (1984) (“This Court has noted on numerous occasions 
that in all cases involving statutory construction, our starting point must be the language 
employed by Congress, . . . and we assume that the legislative purpose is expressed by 
the ordinary meaning of the words used.”) (internal quotations and citations omitted). 
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is 
physical or mental, is insufficient to amount to torture. Instead, the text provides that 
pain or suffering must be “severe.” The statute does not, however, de^e the term 
“sevta’e.” “In the absence of such a definition, we construe a statutory term in accordance 
with its ordinary or natural meaning.” FDIC v. Meyer, 510 U.S. 471, 476 (1994). The 
dictionary defines “severe” as “[ujn^aring in exaction, punishment, or censure” or 
“[Ijnflicting discomfort or pain hard to endure; sharp; afflictive; distressing; violent; 
extreme; as severe pain, anguish, torture.” Webster’s New International Dictionary 2295 
(2d ed. 1935); see American Heritage Dictionary of the English Language 1653 (3d ed. 
1992) (“extTHnely violent or grievous; severe pain”) (emphasis in original); DC The 
Oxford English Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous, 
extreme” and “of circumstances . . .: hard to sustain or endure”). Thus, the adjective 
“severe” conveys that the pain or suffering must be of such a high level of intensity that 
the pan is difficult for the subject to endure. 

Congress’s use of the phrase “severe pain” elsewhere in the United States Code 
can shed more light on its meaning. See, e.g.. West Va. Univ. Hasps., Inc. v. Casey, 499 
U.S, 83, 100 (1991) (“[W]e construe [a statutory term] to contain that permissible 
meaning which fits most logically and comfortably into the body of both previously and 
subsequently enacted law.”). Significantly, the phrase “severe pain” appears in statute 
defining an emergency medical condition for the purpose of providing health benefits. 
See, e.g., 8 U.S.C. § 1369 (2000); 42 U.S.C § 1395w-22 (2000); id. § 1395x (200)); id. § 
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1395dd (2000): id. § 1396b (2000); id. § 1396u-2 (2000). These statutes define an 
emergency condition as one “manifesting itself by acute symptoms of sufficient severity 
(including severe pain) such that a prudent lay person, who possesses an average 
knowledge of health and medicine, could reasonably expect the absence of immediate 
medical attention to result in — placing the health of the individual . . . (i) in serious 
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of any 
bodily organ or part.” Id. § 1395w-22(d)(3)(B) (emphasis added). Although these 
statutes address a substantially different subject from Section 2340, they are nonetheless 
helpful for imderstanding what constitutes severe physical pain. They treat severe pain as 
an indicator of ailments that are likely to result in permanent and serious ph^ical damage 
in the absence of immediate medical treatment. Such damage must rise to the level of 
death, organ failure, or the permanent impairment of a significant body function. These 
statutes suggest that “severe pain,” as used in Section 2340, must rise to a similarly high 
level — the level that would ordinarily be associated with a sufficiently serious physical 
condition or injury such as death, organ failure, or serious impairment of body 
functions — in order to constitute torture.^ 

C. “Severe mental pain or suffering” 

Section 2340 gives further guidance as to the meaning of “severe mental pain or 
suffering,” as distinguished from severe physical pain and suffering. The statute 
defines “severe mental pain or suffering” as: 

the prolonged mental harm caused by or resulting firom — 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) the administration or application, or threatened administration or 
application, of mind-altering substances or other procedures calculated to 
disrupt profoundly the senses or the personality, 

(C) the threat of imminent death; or 


’ One might argue Uiat because the statute uses “or” rather than “and” in the phrase “pain or suffering” that 
“severe physical suffering” is a concept distinct from “severe physical pain.” We believe the better view of 
die statutory text is, however, that they are not distinct concepts. The statute does not define “severe 
mental pain” and "severe mental suffering” separately. Instead, it gives the phrase “severe mental pain or 
suffering” a sii^le defimtion. Because “pain or suffering” is single concept for the purposes of “severe 
mental pain or suffering,” it should likewise be read as a single concept for die purposes of sev«e physical 
pain or suffering. Moreover, dictionariesdefine the words “pain" and “suffering” in terms of each other. 
Compare, e.g., Webster’s Third New International Dictionary 2284 (1993) (defining suffering as “the 
endmance of . . . pain” os “a pain endured"); Webster’s Third New Intematioiial Dicdomuy 2284 (1986) 
(same); XVII 'fhe Oxford English Dictionary 125 (2d ed. 1989) (defining suffering as “the bearing or 
undergoing of pain”); with, e.g. .Random House Wdister’s Unabridged Dictionary 1394 (2d ed. 1999) 
(defiiiing “pain" as “physical suffering”); The American Heritage Dictionary of 4e English Language 942 
(College ed. 1976) (defining pain as “suffering or distress”). Furtiier, even if we were to read die infliction 
of severe physical suffering as distinct from severe {diysical pain, it is difficult to conceive of such 
suffering that would not involve severe physical paia Accordingly, we conclude that “pain or suffering” is 
a single concept within the definition of Srction 2340. 
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(D) the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
pereonality. 

18 U.S.C. § 2340(2). In order to prove “severe mental pain or suffering,” the statute 
requires proof of “prolonged mental harm” that was caused by or resulted from one of 
four enumerated acts. We consider each of these elements. 

/. "Prolonged Mental Harm ” 

As an initial matter. Section 2340(2) requires that the severe mental pain must be 
evidenced by “prolonged mental harm.” To prolong is to “lengthen in time” or to 
“extend the duration of, to draw out.” Webster’s Third New International Dictionary 
1815 (1988); Webster’s New International Dictionary 1980 (2d 1935). Accordingly, 

“prolong” adds a temporal dimension to the harm to the individual, namely, that the hmn 
must be one that is endured over some period of time. Put another way, the acts giving 
rise to the harm must cause some lasting, though not necessarily permanent, damage. For 
example, the mental strain experienced by an individual during a lengthy and intense 
interrogation — ^such as one that state or local police might conduct upon a criminal 
suspect — ^would not violate Section 2340(2). On the other hand, the development of a 
mental disorder such as posttraumatic stress disorder, which can last months or even 
years, or even chronic depression, which also can last for a considerable period of time if 
untreated, might satisfy the prolonged harm requirement. See American Psychiatric 
Association, Diagnostic and Statistical Manual of Mental Disorders 426, 439-45 (4th ed. 
1994) (“DSM-IV”). See also Craig Haney & Mona Lynch, Regulating Prisons of the 
Future: A Psychological Analysis of Supermax and ^litary Confinement, 23 N.Y.U. 
Rev. L. & Soc. Change All, 509 (1997) (noting that posttraumatic stress disorder is 
frequently found in torture victims); cf Sana Loue, Immigration Law and Health § 10:46 
(2001) (recommending evaluating for post-traumatic stress disorder immigrant-client 
who has experienced torture).^ By contrast to “severe pain,” the phrase “prolonged 
mental harm” appears nowhere else in the U.S. Code nor does it appear in relevant 
medical literature or international human rights reports. 


* The DSM-IV explains (hat posttraumatic disorder (“PTSD”) is brought on by etqxrsute to traumatic 
events, such as serious physical injury or witnessing die deaths of odiets and during those events the 
individual felt “intense fear” or “horror.” W. at 424. Those suffering from this disorder reexperience the 
trauma through, inter alia, “recurrent and intrusive distressing recollections of the evenC “recurrent 
distreraing dreams of the event," or “intense psychological distress at exposure to internal or external cues 
that syrrdiolize or resemble an aspect of the traumatic event” Id. at 428. Additionally, a person with PTSD 
“[p]ersistent[ly]” avoids stimuli associated with the trauma, including avoiding conversations about the 
trauma, places that stimulate recollections about the trauma; and they experience a nunibing of general 
re^nsiveiKss, such as a “restricted range of affect (e.g., luiabte to tove loving feelings),” and “tl» feeling 
of detachment or estrar^ement from ofliers.” Ibid. Finally, an individual wiflr PTSD has “[p]ersistent 
syo^toms of increased arousal,” as evidenced by “irtifability or outbursts of anger,” “hypervigilance,” 
“exaggerated startle response,” and difficulty sluing or concentrating. Ibid. 
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Not only must the mental hann be prolonged to amount to severe mental pain and 
suffering, but also it must be caused by or result from one of the acts listed in the statute. 
In the absence of a catchall provision, the most natural reading of the predicate acts listed 
in Section 2340{2)(A)-{D) is that Congress intended it to be exhaustive. In other words, 
other acts not included within Section 2340(2)’s enumeration are not within the statutory 
prohibition. See Leatherman v. Tarrant County Narcotics Intelligence & Coordination 
Unit, 507 U.S. 163, 168 (1993) {“Expressio unius est exclusio alterius."); Norman Singer, 
2A Sutherland on Statutory Construction § 47.23 (6th ed. 2000) (“[WJhere a form of 
conduct, the manner of its' performance and operation, and the persons and things to 
which it refers are designated, there is an inference that all omissions should be 
understood as exclusions.”) (footnotes omitted). We conclude that torture within the 
meaning of the statute requires the specific intent to cause prolonged mental harm by one 
of the acts listed in Section 2340(2). 

A defendant must specifically intend to cause prolonged mental harm for the 
defendant to have committed torture. It could be argued that a defendant needs to have 
specific intent only to conunit the predicate acts that give rise to prolonged mental harm. 
Under that view, so long as the defendant specifically intended to, for example, threaten a 
victim with imminent death, he would have had sufficient mens rea for a conviction. 
According to this view, it would be further necessary for a conviction to diow only that 
the victim factually suffered prolonged mental harm, rather than that die defendant 
intended to cause it. We believe that this approach is contrary to the text of the statute. 
The statute requires that the defendant specifically intend to inflict severe mental pain or 
suffering. Because the statute requires this mental state with respect to the infliction of 
severe mental pain, and because it expressly defines severe mental pain in terms of 
prolonged mental harm, that mental state must be present with respect to prolonged 
mental harm. To read the statute otherwise would read the phrase “the prolonged mental 
harm caused by or resulting from” out of the definition of “severe mental pain or 
suffering.” 

A defendant could negate a showing of specific intmt to cause severe mental pain 
or suffering by showing that he had acted in good faith that his conduct would not 
amount to the acts prohibited by the statute. Thus, if a defendant has a good feith belief 
that his actions will not result in prolonged mental harm, he lacks the mortal state 
necessary for his o;tions to constitute torture. A defendant could show that he acted in 
good faith by taking such steps as surveying professional literature, consulting with 
experts, or reviewing evidence gained from past experience. See, e.g., Ratlzlaf, 510 U.S. 
at 142 n.l0 (noting that where the statute required that the defendant act with the specific 
intent to violate the law, the specific intent element “might be negated by, e.g., proof that 
defendant relied in good faith on advice of counsel.”) (citations omitted). All of these 
steps would show that he has drawn on the relevant body of knowledge concerning the 
result proscribed that the statute, namely prolonged mental harm. Because the presence 
of good faith would negate the ^ecific intent element of torture, it is a complete defense 
to such a charge. See, e.g.. United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997); 
United States v. Casperson, 773 F.2d 216, 222-23 (8th Cir.1985). 
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2. Harm Caused By Or Resulting From Predicate Acts 

Section 2340(2) sets forth four basic categories of predicate acts. First in the list 
is the “intentional infliction or threatened infliction of severe physical pain or suffering.” 
This might at first appear superfluous because the statute already provides that the 
infliction of severe physical pain or suffering can amount to torture. This provision, 
however, actually captures the infliction of physical pain or suffering when the defendant 
inflicts physical pain or suffering with general intent rather than the specific intent that is 
required where severe physical pain or suffering alone is the basis for the charge. Hence, 
this subsection reaches the infliction of severe physical pain or suffering when it is but 
the means of causing prolonged mental harm. Or put another way, a defendant has 
committed torture when he intentionally inflicts severe physical pain or suffering with the 
specific intent of causing prolonged mental harm. As for the acts themselves, acts that 
cause “severe physical pain or suffering” can satisfy this provision. 

Additionally, the threat of inflicting such pain is a predicate act under the statute. 
A threat may be implicit or explicit. See, e.g.. United States v. Sachdev, 279 F.3d 25, 29 
(1st Cir. 2002). In criminal law, courts generally determine whether an individual’s 
words or actions constitute a threat by examining whether reasonable person in flie 
same circumstances would conclude that a threat had been made. See, e.g.. Watts v. 
United States, 394 U.S. 705, 708 (1969) (holding that whether a statement constituted a 
threat against the president’s life had to be determined in light of all the surrounding 
circumstances); Sachdev, 279 F.3d at 29 (“a reasonable person in defendant’s position 
would perceive there to be a threat, explicit, or implicit, of physical injury”); United 
States V. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish that a threat was 
made, the statement must be made “in a context or under such circumstances wherein a 
reasonable person would foresee that the statement would be interpreted by those to 
whom the maker communicates a statement as a serious expression of an intention to 
inflict bodily harm upon [another individual]”) (citation and internal quotation marks 
omitted); United States v. Peterson, 483 F.2d 1222, 1230 (D.C. Cir. 1973) (perception of 
threat of inuninent harm necessary to establish self-defense had to be “objectively 
reasonable in light of the surrounding circumstances”). Based on this common approach, 
we believe that the existence of a threat of severe pain or suffering should be assessed 
fiom the standpoint of a reasonable person in the same circumstances. 

Second, Section 2340(2)(B) provides that prolonged mental harm, constituting 
torture, can be caused by “the administration or application or threatened administration 
or application, of mind-altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality.” The statute provides no further definition of 
what constitutes a mind-altering substance. The phrase “mind-altering substances” is 
found nowhere else in the U.S. Code nor is it found in dictionaries. It is, however, a 
commonly used synonym for drugs. See, e.g.. United States v. Kingsley, 241 F.3d 828, 
834 (6th Cir.) (referring to controlled substances as “mind-altering substance[s]”) cert, 
denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 131 F.3d 466, 501 (5th Cir. 1997) 
(referring to drugs and alcohol as “mind-altering substance[s]”), cert, denied, 523 U.S. 
1014 (1998). hi addition, the phrase appears in a number of state statutes, and &e context 
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in which it appears confirms this understanding of the phrase. See, e.g.. Cal. Penal Code 
§ 3500(c) (West Supp. 2000) (“Psychotropic drugs also include mind-altering . . . drugs . 

. . .”); Minn. Stat. Ann. § 260B.20l(b) (West Supp. 2002) (‘“chemical dependency 
treatment’” define as programs designed to “reduc[e] the risk of the use of alcohol, drugs, 
or other mind-altering substances”). 

This subparagraph, however, does not preclude any and all use of drugs. Instead, 
it prohibits the use of drugs that “disrupt profoundly the senses or the personality.” To be 
sure, one could argue that this phrase applies only to “other procedures,” not the 
application of mind-altering substances. We reject this interpretation because the terms 
of Section 2340(2) expressly indicate that the qualifying phrase applies to both “other 
procedures” and the “application of mind-altering substances.” The word “other” 
modifies “procedures calculated to disrupt profoundly the senses.” As an adjective, 
“other” indicates that the term or phrase it modifies is the remainder of several things. 
See Webster’s Third New International Dictionary 1598 (1986) (defining “other” as “the 
one that remains of two or more”) Webster’s Ninth New Collegiate Dictionary 835 
(1985) (defining “other” as “being the one (as of two or mote) remaining or not 
included”). Or put another way, “other” signals that the words to which it attaches are of 
the same kind, type, or class as the more specific item previously listed. Moreover, 
where statutes couple words or phrases together, it “denotes an intention that they should 
be understood in the same general sense.” Norman Singer, 2A Sutherland on Statutory 
CoiBtruction § 47:16 (6th ed. 2000); see also Beecham v. United States, 511 U.S. 368, 
371 (1994) (“That several items in a list share an attribute counsels in favor of 
interpreting the other items as possessing that attribute as well.”). Thus, the pairing of 
mind-altering substances -with procedures calculated to disrupt profoundly the senses or 
personality and the use of “other” to modify “procedures” shows that the use of such 
substances must also cause a profound disraption of the senses or personality. 

For drugs or procedures to rise to the level of “disruptjing] profoundly the senses 
or personality,” they must produce an extreme effect. And by requiring that they be 
“calculated” to produce such an effect, the statute requires for liability the defendant has 
consciously designed the acts to produce such an effect.28 U.S.C. § 2340(2)(B). The 
word “disrupf* is defined as “to break asunder; to part forcibly; rend,” imbuing the verb 
with a coimotation of violence. Wdjster’s New International Dictionary 753 (2d ed. 
1935); see Webster’s Third New International Dictionary 656 (1986) (defining disrupt as 
“to break apart: Rupture” or “destroy the unity or wholeness of); IV The Oxford English 
Dictionary 832 (1989) (defining disrupt as “[t]o break or burst asunder; to break in 
pieces; to separate forcibly”). Moreover, disruption of the senses or personality alone is 
insufficient to fall within the scope of this subsection; instead, that disruption must be 
profound. The word “profound” has a number of meanings, all of which convey a 
significant depth. Webster’s New International Dictionary 1977 (2d ed. 1935) defines 
profound as: “Of very great depth; extending far below the surface or top; 
unfathomable!;] . . . [c]oming fiom, reaching to, or situated at a dqrth or more than 
ordinary dqjth; not superficial; deep-seated; chiefly with reference to the body; as a 
profound sigh, wound, or pain[;] . . . [cjharacterized by intensity, as of feeling or quality, 
deeply felt or realized; as, profound respect, fear, or melancholy; hence, encompassing; 
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thoroughgoing; complete; as, profound sleq), silence, or ignorance.” See Webster’s 
Third New International Dictionary 1812 (1986) (“having very great depth: extending far 
below the surface ... not superficial”). Random House Webster’s Unabridged 
Dictionary 1545 (2d ed. 1999) also defines profound as “originating in or penetrating to 
the depths of one’s being” or “pervasive or intense; thorough; complete” or “extending, 
situated, or originating far down, or far beneath the surface.” By requiring that the 
procedures and the drugs create a profound disruption, the statute requires more than that 
the acts “forcibly separate” or “rend” the senses or personality. Those acts must 
penetrate, to the core of an individual’s ability to perceive the world around him, 
substantially interfering with his cognitive abilities, or fundamentally alter his 
personality. 

The phrase “disrupt profoundly the senses or personality” is not used in mental 
health literature nor is it derived fiom elsewhere in U.S. law. Nonetheless, we think the 
following examples would constitute a profound disruption of the senses or personality. 
Such an effect might be seen in a drug-induced dementia. In such a state, the individual 
suffers fiom significant memory impairment, such as the inability to retain any new 
information or recall information about things previously of interest to the individual. 
See DSM-IV at 134.* This impairment is accompanied by one or more of the following: 
deterioration of language function, e.g., repeating sounds or words over and over again; 
impaired ability to execute simple motor activities, e.g., inability to dress or wave 
goodbye; “[injability to recognize [and identify] objects such as chairs or pencils” despite 
normal visual functioning; or “[djisturbances in executive level functioning,” i.e., serious 
impairment of abstract thinking. Id. at 134-35. Similarly, we think that the onset of 
“brief psychotic disorder” would satisfy this standard. See id. at 302-03. In this 
disorder, the individual suffers psychotic symptoms, including among other things, 
delusions, hallucinations, or even a catatonic state. This can last for one day or even one 
month. See id. We likewise think that the onset of obsessive-compulsive disorder 
behaviors would rise to this level. Obsessions are intrusive thoughts unrelated to reality. 
They are not simple worries, but are repeated doubts or even “aggressive or horrific 
impulses.” See id. at 418. The DSM-IV further explains that compulsions include 
“repetitive behaviors (e.g., hand washing, ordering, checking)” and that “[b]y definition, 
[they] are either clearly excessive or are not connected in a realistic way with what they 
are designed to neutralize or prevent.” See id. Such compulsions or obsessions must be 
“time-consuming.” See id. at 419. Moreover, we think that pushing someone to the 
brink of suicide, particularly where the person comes from a culture with strong taboos 
a^inst suicide, and it is evidenced by acts of self-mutilation, would be a sufficient 
disruption of the personality to constitute a “profound disruption.” These examples, of 
course, are in no way intended to be exhaustive list. Instead, they are merely intended to 


* Published by the American Psychiatric Association, and written as a collaboration of over a thousand 
psychiatrists, the DSM-IV is conanonly used in U.S. courts as a source of infonnation regarding mental 
health issues and is likely to be used in trial should charges be broi^ht that allege this predicate act. See, 
eg., Atkim v. yirginia, 122 S. Ct 2242, 2245 n.3 {2002); Kansas v. Crane, 122 S. a. 867, 871 (2002); 
Kansas v. Hendricks, 521 U.S. 346, 359-60 (1997); McOean v. Merrifield, No. 0(KrV-0I20E(SC), 2002 
WL 1477607 at *2 n.7 (W.D.N.Y. June 28, 2002); Peq>les v. Coastal Office Prods., 203 F. Supp. 2d. 432, 
439 (D. Md. 2002); Lassiegne v. Taco Bell Corp., 202 F. Supp. 2d 512, 519 (E.D. La. 2002). 
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illustrate the sort of mental health effects that we believe would accompany an action 
severe enough to amount to one that “disrupt[s] profoundly the senses or the personality.” 

The third predicate act listed in Section 2340(2) is threatening a prisoner with 
“imminent death.” 18 U.S.C. § 2340(2XC). The plain text makes clear that a threat of 
death alone is insufficient; the threat must indicate that death is “imminent.” The “threat 
of imminent death” is found in the common law as an element of the defense of duress. 
See Bailey, 444 U.S. at 409. “[W]here Congress borrows terms of art in which are 
accumulated the legal tradition and meaning of centuries of practice, it presumably 
knows and adopts the cluster of ideas that were attached to each borrowed word in the 
body of learning from which it was taken and the meaning its use will convey to the 
judicial mind unless otherwise instructed. In such case, absence of contrary direction 
may be taken as satisfaction with widely accepted definitions, not as a departure from 
them.” Morissette v. United States, 342 U.S. 246, 263 (1952). Common law cases and 
legislation generally define imminence as requiring that the threat be almost immediately 
forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Criminal Law § 
5.7, at 655 (1986). By contrast, threats referring vaguely to things that might happen in 
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178 
F.3d 917, 923 (7th Cir. 1999). Such a threat fails to satisfy this requirement not because 
it is too remote in time but because there is a lack of certainty that it will occur. Indeed, 
timing is an indicator of certainty that the harm will befall the defendant. Thus, a vague 
threat that someday the prisoner might be killed would not suffice. Instead, subjecting a 
prisoner to mock executions or playing Russian roulette with him would have sufficient 
immediacy to constitute a threat of iiruninent death. Additionally, as discussed earlier, 
we believe that the existence of a threat must be assessed fiom the perspective of a 
reasonable person in the same circumstances. 

Fourth, if the official threatens to do anything previously described to a third 
party, or commits such an act against a third party, that threat or action can serve as the 
necessary predicate for prolonged mental harm, ^e 18 U.S.C. § 2340(2)(D). The statute 
does not require any relationship between the prisoner and the third party. 

3. Legislative History 

The legislative history of Sections 2340-2340A is scant. Neitha- the definition of 
torture nor these sections as a whole sparked any debate. Congress criminalized this 
conduct to fulfill U.S. obligations under the UJ4. Convention Against Torture and Other 
Cruel, Inhuman or Degrading Treatment or Punishment (“CAT*), adopted Dec. 10, 1984, 
S. Treaty Doc. No. 100-20 (1988), 1465 U.N.T.S. 85 (entered into force June 26, 1987), 
which requires signatories to “ensure that all acts of torture are offenses under its criminal 
law.” CAT art. 4. These sections appeared only in the Senate version of the Foreign 
Affairs Authorization Act, and the conference bill adopted them without amatdment. See 
H. R. Conf. Rep. No. 103-482, at 229 (1994). The only light that the legislative history 
sheds reinforces what is already <*vious from the texts of Section 2340 and CAT: 
Congress intended Section 2340’s definition of torture to track the definition set forth in 
CAT, as elucidated by the United States’ reservations, understandings, and declarations 
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submitted as part of its ratification. See S. Rep. No. 103-107, at 58 (1993) (“The 
definition of torture emanates directly from article 1 of the Convention.”); id. at 58-59 
(“The definition for ‘severe mental pain and suffering’ incorporates the understanding 
made by the Senate concerning this term.”). 

4. Summary 

Section 2340’s definition of torture must be read as a sum of these component 
parts. See Argentine Rep. v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1989) 
(reading two provisions together to determine statute’s meaning); Bethesda Hasp. Ass ’n 
V. Bowen, 485 U.S. 399, 405 (1988) (looking to “the language and design of the statute as 
a whole” to ascertain a statute’s meaning). Each component of the definition emphasizes 
that torture is not the mere infliction of pain or suffering on another, but is instead a step 
well removed. The victim must experience intense pain or suffering of the kind that is 
equivalent to the pain that would be associated with serious physical injury so severe that 
death, organ failure, or permanent damage resulting in a loss of significant body fimction 
will likely result. If that pain or suffering is psychological, that suffering must result 
from one of the acts set forth in the stamte. In addition, these acts must cause long-term 
mental harm. Indeed, this view of the criminal act of torture is consistent with the tarn’s 
common meaning. Torture is generally understood to involve “intense pain” or 
“excruciating pain,” or put another way, “extreme anguish of body or mind.” Black’s 
Law Dictionary at 1498 (7th Ed. 1999); Random House Webster’s Unabridged 
Dictionary 1999 (1999); Websta’s New International Dictionary 2674 (2d ed. 1935). In 
short, reading the definition of torture as a whole, it is plain that the term encompasses 
only extreme acts.* 


‘ Torture is a tenn also found in state law. Some states expressly proscribe “nauder by torture.” See, e.g., 
Idaho Code § 18-4001 (Mkhie 1997); N.C. Gen. Stat Ann. § 14-17 (1999) ; see also Me. Rev. Stat Ann. 
tit. 17-A, § 152-A (West Supp. 2001) (aggravated attempted murder is “ttjhe attempted murder . . . 
accon^anied by torture, sexual assault or other extreme cruelty inflicted t^n the victim"). Other states 
have made torture an aggravating iiurtor supporting imposition of the death penalty. See, e.g., Ark. Code 
Ann. § 5-4-604(8X8); Del. Code Ann. tit 1 1, § 4209{eXlXO (1995); Oa. Code Ann. § 17-10-30(bX7) 
(1997); ; 720 HI. Comp. Stat. Ann. 5/9-l(bX14) (West Supp. 2002); Mass. Arm. Uws ch. 279, § 69(a) 
(Uw. Co-op. 1992); Mo. Ann. Stat § 565.032(2X7) (West 1999); Nev. Rev. Stat. Ann. 20(W)33(8) (Michie 
2001); N.J. Stat Ana § 2C:ll-3 (West Supp. 2002) (same); Tena Code Ana § 39-13-204{iXS) (Supp. 
2001); see u/so Alaska Stat § 12.55. 125(aX3) (2000) (term of 99 years’ iiqirisonment manitemry 
defendant subjected victim to “substantial physical tortute’3. All of these laws support the conclusion that 
torture is generally an extreme act far beyond the infliction of pain or suffering alone. 

California law is illustrative on this point. The California Penal Code not only makes torture itself 
an offense, see Cal. Penal Code § 206 (West Supp. 2002), it also prohibits murder by torture, see Cal. Penal 
Code § 189 (West Supp. 2002), and provides fliat torture is an aggravating circumstaiKe suiqtorting the 
inposition of flie death penalty, see CW. Penal Code § 190.2 (West Sufp. 20(H). Califotnia’s definitions of 
torture demonstrate that the term is reserved for especially cruet acts i^icting serious injury. Designed to 
“fiiin a gap in existing law dealing with extremely violent and callous criminal conduct[,]” People v. Hale, 
88 <3al. Rptr. 2d 904, 913 (1999) (internal quotation marks and citation omitted). Section 206 defines the 
offense of torture as; 

[ejvcry person who, with the intent to cause cruel or extreme pain and suffering for the 

purpose of revenge, extortion, persuasioa or for any sadistic purpose, inflicts great bodily 
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II. U.N. Convention Against Torture and Other Cruel Inhuman or Degrading 

Treatment or Punishment. 

Because Congress enacted the criminal prohibition against torture to implement 
CAT, we also examine the treaty’s text and history to develop a fuller understanding of 
the context of Sections 2340-2340A. As with the statute, we begin our analysis with the 
treaty’s text. See Eastern Airlines Inc. v, Floyd, 499 U.S. 530, 534-35 (1991) (“When 
interpreting a treaty, we begin with the text of the treaty and the context in which the 
written words are used.) (quotation marks and citations omitted). CAT define torture 
as: 


any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such piuposes as obtaining from him 
or a third person information or a confession, punishing him for an act he 
or a third person has committed or is suspected of having committed, or 
intimidating or coercing him or a third person, or for any reason based on 
discrimination of any kind, when such pain or suffering is inflicted by or 
at the instigation of or with the consent or acquiescence of a public official 
or other person acting in an official ciqiacity. 

Article 1(1) (emphasis added). Unlike Section 2340, this definition includes a list of 
purposes for which such pain and suffering is inflicted. The prefatory phrase “such 
purposes as” makes clear that this list is, however, illustrative rather than exhaustive. 
Accordingly, severe pain or suffering need not be inflicted for those specific purposes to 
constitute torture; instead, the perpetrator must simply have a purpose of the same kind. 


injury .. . upon the person of another, is guilty of torture. The crime of torture does not 
require any proof that the victim suffered pain. 

(Emphasis added). With respect to sectionsl90.2 and 189, neither of which are statutorily defined, 
California courts have recognized that torture generally means an “[a]ct or process of inflicting severe pain, 
espfeciatly] as a punishment to extort confession, or in revenge. . . . Implicit in that definition is the 
requirement of an intent to cause pain and suffering in addition to death.” People v. Barrera, 1 8 Cal. Rptr. 
2d 395, 399 (CL Aj^. 1993) (quotation marks and citation omitted). Further, “‘murder by torture was and 
is considered anurng the most reprehensible types of murder because of the calculated imture of the acts 
causing death.” Id. at 403 (quoting People v. IPiley, 133 Cal. Rptr. 135, 138 (1976) (in bank)). The 
definition of murder by torture special circumstance, proscribed under Cal. Penal Code § 190.2, likewise 
shows an attenqrt to reach the most heinous acts imposing pain beyond that which a victim suffers through 
death alone. To establish murder by torture special circumstance, the “intent to kill, intent to torture, and 
itrlliction of an extremely painful act upon a living victim" roust be present. People v. Bemore, 94 Cal. 

Rptr. 2d 840, 861 (2000). The intent to torture is characterized by a “‘sadistic intent to cause the victim to 
suffer pain in addition to the pain of death. M. at 862 (quoting People v, Davenport, 22 1 Cal. Rptr. 794, 
875 (1985)). Like the Torture Victims Protection Act and the Convention Against Torture, discussed infra 
at Parts 11 atul HI, each of these California prohibitions against torture tenure an evil intent — such as 
craelty, revenge or even sadism. Section 2340 does trot require this additional intent, but as discussed 
supra pp. 2-3, requires that the individual specifically intended to cause severe pain or suffering. 
Further^re, unlike Section 2340, neither section 189 nor section 206 appear to r^uire proof of actual pain 
to establish torture. 
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More importantly, like Section 2340, the pain and suffering must be severe to reach the 
threshold of torture. Thus, the text of CAT reinforces our reading of Section 2340 that 
torture must be an extreme act.^ 

CAT also distinguishes between torture and other acts of cruel, inhuman, or 
degrading treatment or punishment.* Article 16 of CAT requires state parties to 
“undertake to prevent . . . other acts of cruel, inhuman or degrading treatment or 
punishment which do not amount to torture as defined in article 1.” (Emphasis added). 
CAT thus establishes a category of acts that are not to be committed and that states must 
endeavor to prevent, but that states need not criminalize, leaving those acte without the 
stigma of criminal penalties. CAT reserves criminal penalties and the stigma attached to 
those paialties for torture alone. In so doing, CAT makes clear that torture is at the 
farthest end of impermissible actions, and that it is distinct and separate from the lower 
level of “cruel, inhuman, or degrading treatment or punishment." This approach is in 
keeping with CAT’s predecessor, the U.N. Declaration on the Protection fiom Torture. 
That declaration defines torture as “an aggravated and deliberate form of cruel, inhuman 
or degrading treatment or punishment.” Declaration on Protection from Torture, UN Res. 
3452, Art 1(2) (Dec. 9, 1975). 


’ To be sure, the text of the treaty requires that an individual act “intentionally.” This language might be 
read to require only general intent for violations of the Ttmure Convention. We believe, however, that the 
better interpretation is that that the use of the phrase “intentionaliy” also created a specific intent-type 
standard, hi that event, the Bush administration’s understanding represents only an explanation of how the 
United States intended to implement the vague language of the Torture Convention. If, however, the 
Convention established a general intent standard, then the Bush understanding represents a modification of 
the obligation undertaken by the United States. 

' Common article 3 of Geneva Convention on prisoners of war. Convention Relative to die Treatment of 
Prisoners of War, 6 U.S.T. 3517 (“Geneva Convention 111”) contains somewhat simflar language. Article 
3(1Xa) prohibits “violence to life and person, in particular rmirder of all kinds, mutilation, cruel treatment 
and torture.” (Enqihasis added). Article 3(1 Xc) additionally prohibits “outrages upon personal dignity, in 
particular, humiliating and degrading treatment." Subsection (c) nnist forbid more conduct dian tl^t 
already covered in subsection (a) odierwise subsection (c) would be superfluous. Common article 3 does 
not, however, define either of the phrases "outrages upon personal dignity” or “humiliating and degrading 
treatment” Intemational criminal tribunals, such as diose respecting Rwanda and former Yugoslavia have 
used comnxin article 3 to try individuals for committing inhuman acts lacking any miUtary necessity 
whatsoever. Based on our review of the case law, however, these tribunals have not yet articulated the fiiU 
scope of conduct prohibited by common article 3. Memorandum for John C. Yoo, D^uty Assistant 
Attorney General, Office of l^al Counsel, from James C. Ho, Attmuey-Advisor, Office of Legal Counsel, 
Re: Possible Interpretations of Common Article 3 of the 1949 Geneva Convention Relative to the 
Treatment of Prisoners of War (Feb. 1, 2002), 

We note that Section 2340A and CAT protect any individual from torture. By contrast, the 
standards of conduct established by common article 3 of Convention III, do not apply to “an armed conflict 
between a nation-state and a transnationai terrorist organization.” MemoraiKlum for Alberto R. Gonzales, 
Counsel to the President and William J. Haynes, II, General Counsel, Dqjartment of Defense, from Jay S. 
Bybee, Assistant Attorney General, Office of Legal Counsel, Re: Application of Treaties and Laws to al 
^eda and Taliban Detainees at 8 (Jan. 22, 2002). 
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A. Ratification History 

Executive branch interpretation of CAT further supports our conclusion that the 
treaty, and thus Section 2340A, prohibits only the most extreme forms of physical or 
mental harm. As we have previously noted, the “division of treaty-making responsibility 
between the Senate and the President is essentially the reverse of the division of law- 
making authority, with the President being the draftsman of the treaty and the Senate 
holding the authority to grant or deny approval.” Relevance of Senate Ratification 
History to Treaty Interpretation, 11 Op. O.L.C. 28, 31 (Apr. 9, 1987) (“Sofaer 
Memorandum”). Treaties are negotiated by the President in his capacity as the “sole 
organ of the federal government in the field of international relations.” United States v. 
Curtiss-Wright Export Corp., 299 U.S. 304, 320 (1936). Moreover, the President is 
responsible for the day-to-day interpretation of a treaty and retains the power to 
unilaterally terminate a treaty. See Goldwater v. Carter, 617 F.2d 697, 707-08 (D.C. 
Cir.) (en banc) vacated and remanded with instructions to dismiss on other grounds, 444 
U.S. 996 (1979). The Executive’s interpretation is to be accorded the greatest weight in 
ascertaining a treaty’s intent and meaning. See, e.g.. United States v. Stuart, 489 U.S. 
353, 369 (1989) (‘“the meaning attributed to treaty provisions by the Government 
agetrcies charged with their negotiation and enforcement is eititled to great weight’”) 
(quoting Sumitomo Shoji America, Inc. v. Avagliano, 457 U.S. 176, 184-85 (1982)); 
Kolovrat v. Oregon, 366 U.S. 187, 194 (1961) (“AVhile courts interpret treaties for 
themselves, the meaning given them by the department of government particularly 
charged with their negotiation and enforcement is given great weight.”); Charlton v. 
Kelly, 229 U.S. 447, 468 (1913) (“A construction of a treaty by the political departments 
of the government, while not conclusive upon a court . . . , is nevertheless of much 
weight.”). 

A review of the Executive branch’s interpretation and understanding of CAT 
reveals that Congress codified the view that torture included only the most extreme forms 
of physical or mental harm. When it submitted the Convention to the Senate, the Reagan 
administration took the position that CAT reached only the most heinous acts. The 
Reagan administration included the following understanding; 

The United States understands that, in order to constitute torture, an act 

must be a deliberate and calculated act of an extremely cruel and inhuman 

nature, specifically intended to inflict excruciating and agonizing physical 

or mental pain or suffering. 

S. Treaty Doc. No. 100-20, at 4-5. Focusing on the treaty’s requirement of “severity,” 
the Reagan administration concluded, “The extreme nature of torture is fiuther 
emphasized in [this] requirement.” S. Treaty Doc. No. 100-20, at 3 (1988); S. Exec. Rep. 
101-30, at 13 (1990). The Reagan administration also determined that CAT’s definition 
of torture fell in line with “United States and international usage, [where it] is usually 
reserved for extreme deliberate and unusually cruel practices, for example, sustained 
systematic beatings, application of electric currents to sensitive parts of the body and 
tying up or hanging in positions that cause extreme pain.” S. Exec. Rep. No. 101-30, at 
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14 (1 990). In interpreting CAT’s definition of torture as reaching only such extreme acts, 
the Reagan administration underecored the distinction between torture and other cruel, 
inhuman, or degrading treatment or punishment. In particular, the administration 
declared that article I’s definition of torture ought to be construed in light of article 16. 
See S. Treaty Doc. No. 100-20, at 3. Based on this distinction, the administration 
concluded that; “‘Torture’ is thus to be distinguished from lesser forms of cruel, 
inhuman, or degrading treatment or punishment, which are to be deplored and prevented, 
but are not so universally and categorically condemned as to warrant the severe legal 
consequences that the Convention provides in case of torture.” S. Treaty Doc. 100-20, at 
3. Moreover, this distinction was “adopted in order to emphasize that torture is at the 
extreme end of cruel, inhuman and degrading treatment or punishment." S. Treaty Doc. 
No. 100-20, at 3. Given the extreme nature of torture, the administration concluded that 
“rough treatment as generally falls into the category of ‘police brutality,’ while 
deplorable, does not amount to ‘torture.’” S. Treaty Doc. No. 100-20, at 4. 

Althou^ the Reagan administration relied on CAT’s distinction between torture 
and “cruel, inhuman, or degrading treatment or punishment,” it viewed the phrase “cruel, 
inhuman, or degrading treatment or punishment” as vague and lacking in a universally 
accepted meaning. Of even greater concern to the Reagan administration was that 
because of its vagueness this phrase could be construed to bar acts not prohibited by the 
U.S. Constitution. The administration pointed to Case of X v. Federal Republic of 
Germany as the basis for this concern. In that case, the European Court of Human Ri^ts 
determined that the prison officials’ refusal to recognize a prisoner’s sex change might 
constitute degrading treatment. See S. Treaty Doc. No. 100-20, at 15 (citing European 
Commission on Human Rights, Dec. on Adm., Dec. 15, 1977, Case of X v. Federal 
Republic of Germany (No. 6694/74), 1 1 Dec. & Rq). 16)). As a result of this concern, 
the Administration added the following understanding; 

The United States understands the term, ‘cruel, inhuman or degrading 
treatment or punishment,’ as used in Article 16 of the Convention, to mean 
the cruel, unusual, and inhumane treatment or pimishment prohibited by 
the Fifth, Eighth and/or Fourteenth Amendments to the Constitution of the 
United States.” 

S. Treaty Doc. No. 100-20, at 15^16. Treatment or punishment must therefore rise to the 
level of action that U.S. courts have found to be in violation of the U.S. Constitution in 
order to constitute cruel, inhuman, or degrading treatment or punishment. That which 
fails to rise to this level must fail, a fortiori, to constitute torture under Section 2340.® 


’ The vagueness of "cruel, inhuman and degrading treatment” enables the term to have a ^'-ranging reach. 
Article 3 of the European Convention on Human Rights similarly prohibits such treatment. The European 
Court of Human Rights has construed this phrase broadly, even assessing whedier such treatment has 
occurred from the subjective stand point of the victim. See Memorandum from James C. Ho, Attorney- 
Advisor to John C. Yoo, Deputy Assistant Attorney General, Re: Possible Interpretations of Common 
Article 3 of the 1949 Geneva Convention Relative to the Treatment of Prisoners of War (Feb. 1, 2002) 
(linding that European Court of Human Right's construction of inhuman or degradii^ treatment “is broad 
enough to arguably fotbid even standard U.S. law enforcement interrogation techniques, which endeavor to 
break down a detainee’s ‘moral resistance’ to answering questions.”). 
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The Senate did not give its advice and consent to the Convention until the first 
Bush administration. Although using less vigorous rhetoric, the Bush administration 
joined the Reagan administration in interpreting torture as only reaching extreme acts. 
To ensure that the Convention’s reach remained limited, the Bush administration 
submitted the following understanding: 

The United States understands that, in order to constitute torture, an act 
must be specifically intended to inflict severe physical or mental pain or 
suffering and that mental pain or suffering refers to prolonged mental pain 
caused by or resulting from (1) the intentional infliction or threatened 
infliction of severe physical pain or suffering; (2) administration or 
application, or threatened administration or application, of mind altering 
substances or other procedures calculated to disrupt profoundly the senses 
or the personality; (3) the threat of imminent death; or (4) the threat that 
another pemon will imminently be subjected to death, severe physical pain 
or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses 
or personality. 

S. Exec. Rep. No. 101-30, at 36. This understanding accomplished two things. First, it 
ensured that the term “intentionall/’ would be understood as requiring specific intent 
Second, it added form and substance to the otherwise amorphous concept of mental pain 
or suffering. In so doing, this understanding ensured that mental torture would rise to a 
severity seen in the context of physical torture. The Senate ratified CAT with this 
understanding, and as is obvious from the text. Congress codified this understanding 
almost verbatim in the criminal statute. 

To be sure, it might be thought significant that the Bush administration’s language 
differs from the Reagan administration understanding. The Bush administration said that 
it had altered the CAT understanding in response to criticism that the Reagan 
administration’s original formulation had raised the bar for frie level of pain necessary for 
the act or acts to constitute torture. See Convention Against Torture: Hearing Before the 
Senate Comm. On Foreign Relations, 101st Cong. ^10 (1990) (“1990 Hearing”) 
(prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department of State). 
While it is true that there are rhetorical differences between the understandings, both 
administrations consistently emphasize the extraordinary or extreme acts required to 
constitute torture. As we have seen, the Bush understanding as codified in Section 2340 
reaches only extreme acts. The Reagan understanding, like the Bush understanding, 
ensured that “intentionally” would be understood as a specific intent requirement. 


Moreover, de^ite the Reagan and Bush administrations’ efforts to limit the reach of the cruel, 
inhuman and degrading treatment language, it appears to still have a ratlKU limitless-reach. See id. 
(desciibii^ how the Eighth Amendment ban on “cruel and unusual punishment” has been used by courts to, 
inter alia, “engage in detailed regulation of prison conductions, including the exact size cells, exercise, and 
recreadonai activities, quality of food, access to cable television, internet, and law libraries.") 
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Though the Reagan administration required that the “act be deliberate and calculated” 
and that it be inflicted with specific intent, in operation there is little difference between 
requiring specific intent alone and requiring that the act be deliberate and calculated. The 
Reagan understanding’s also made express what is obvious from the plain text of CAT: 
torture is an extreme form of cruel and inhuman freatment. The Reagan administration’s 
understanding that the pain be “excruciating and agonizing” is in substance not different 
from the Bush administration’s proposal that the pain must be severe. 

The Bush understanding simply took a rather abstract concept — excruciating and 
agonizing mental pain — ^and gave it a more concrete form. Executive branch 
representations made to the Senate support our view that there was little difference 
between these two understandings and that the further definition of mental pain or 
suffering merely sought remove the vagueness created by concept of “agonizing and 
excruciating” mental pain. See 1990 Hearing, at 10 0>repared statement of Hon. 
Abraham D. Sofaer, Legal Adviser, Department of State) (“no higher standard was 
intended” by the Reagan administration understanding than was present in the 
Convention or the Bush understanding); id. at 13-14 (statement of Mark Richard, Deputy 
Assistant Attorney General, Criminal Division, Department of Justice) (“In an effort to 
overcome this unacceptable element of vagueness [in the term “mental pain”], we have 
proposed an understanding which defines severe mental pain constituting torture with 
sufficient specificity ... to protect innocent persons and meet constitutional due process 
requirements.”) Accordingly, we believe that the two definitions submitted by the 
Reagan and Bush administrations had the same purpose in terms of articulating a legal 
standard, namely, ensuring that the prohibition against torture reaches only the most 
extreme acts. Ultimately, whether the Reagan standard would have been even higher is a 
purely academic question because the Bush understanding clearly established a very high 
standard. 

Executive branch representations made to the Saiate confirm that the Bush 
administration maintained the view that torture encompassed only the most extreme acts. 
Although the ratification record, i.e., testimony, hearings, and the like, is generally not 
accorded great wei^t in interpreting treaties, authoritative statements made by 
representatives of the Executive BraiKh are accorded the most interpretive value. See 
Sofaer Memorandum, at 35-36. Hence, the testimony of the executive branch witnesses 
defining torture, in addition to the reservations, understandings and declarations that were 
submitted to the Senate by the Executive branch, should carry the highest interpretive 
value of any of the statements in the ratification record. At the Sarate hearing on CAT, 
Marie Richard, Dqjuty Assistant Attorney General, Criminal Division, Department of 
Justice, offered extensive testimony as to the meaning of torture. Echoing the analysis 
submitted by the Reagan administration, he testified that “[tjorture is understood to be 
that barbaric cruelty which lies at the top of the pyramid of human rights misconduct.” 
1990 Hearing, at 16 (prepared statement of Mark Richard). He fiirther explained, “As 
applied to physical torture, there appears to be some degree of consensus that the concept 
involves conduct, the mere mention of which sends chills down one’s spine[.]” Id. 
Richard gave the following examples of conduct satisfying this standard; “the needle 
under the fingernail, the application of electrical shock to the genital area, the piercing of 
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eyeballs, etc.” Id. In short, repeating virtually verbatim the terms used in the Reagan 
understanding, Richard explained that under the Bush administration’s submissions with 
the treaty “the essence of torture” is treatment that inflicts “ “excruciating and agonizing 
physical pain.” Id. (emphasis added). 

As to mental torture, Richard testified that “no international consensus had 
emerged [as to] what degree of mental suffering is required to constitute torture],]” but 
that it was nonetheless clear that severe mental pain or suffering “does not encompass the 
normal legal compulsions which are properly a part of the criminal justice system]:] 
interrogation, incarceration, prosecution, compelled testimony against a fnend, etc, — 
notwithstanding the fact that they may have the incidental effect of producing mental 
strain.” Id. at 17. According to Richard, CAT was intended to “condemn as torture 
intentional acts such as those designed to damage and destroy the human personality.” 
Id. at 14. This description of mental suffering emphasizes the requirement that any 
mental harm be of significant duration and lends further support for our conclusion that 
mind-altering substances must have a profoundly disruptive effect to serve as a predicate 
act. 


Apart fiom statements from Executive branch officials, the rest of a ratification 
record is of little weight in interpreting a treaty. See generally Sofaer Memorandum. 
Nonetheless, the Senate understanding of the definition of torture largely echoes the 
administrations’ views. The Senate Foreign Relations Committee Report on CAT 
opined: “[f]or an act to be ‘torture’ it must be an extreme form of cmel and inhuman 
treatment, cause severe pain and suffering and be intended to cause severe pain and 
suffering.” S. Exec. Rep. No. 101-30, at 6 (emphasis added). Moreover, like both the 
Reagan and Bush administrations, the Senate drew upon the distinction between torture 
and cruel, inhuman or degrading treatment or punishment in reaching its view that torture 
was extreme.’® Finally, the Senate concurred with the administrations’ concern that 
“cmel, inhuman, or degrading treatment or punishment” could be constmed to establish a 
new standard above and beyond that which the Constitution mandates and supported the 
inclusion of the reservation establishing the Constitution as the baseline for determining 
whether conduct amounted to cmel, inhuman, degrading treatment or punishment. See 
136 Cong. Rec. 36,192 (1990); S. Exec. Rq>. 101-30, at 39. 

B. Negotiating History 

CAT’s negotiating history also indicates that its definition of torture supports our 
reading of Section 2340. The state parties endeavored to craft a definition of torture that 
reflected the term’s gravity. During the negotiations, state parties offered various 
formulations of the definition of torture to the working group, which then proposed a 


Hearing testinwny, though the least weighty evidence of meaning of all of the ratification record, is not 
to the contrary. Other examples of torture mentioned in testimony similarly reflect acts resulting in intense 
pain: the “gouging out of childrens’ [sic] eyes, the torture death by molten rubber, the use of electric 
shocks,” cigarette bums, hanging by hands or feet 1990 Hearing at 45 (Statement of Winston Nagan, 
Chairman, Board of Directors, Amnesty International USA); id. at 79 (l^tement of David Weissbro*, 
Professor of taw. University of Miimesota, on behalf of the Center for Victims of Torture, the Minnesota 
Lawyers International Human Rights Committee). 
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definition based on those formulations. Almost all of these suggested definitions 
illustrate the consensus that torture is an extreme act designed to cause agonizing pain. 
For example, the United States proposed that torture be defined as “includ[ing] any act by 
which extremely severe pain or suffering ... is deliberately and maliciously inflicted on a 
person.” J. Hetman Burgers & Hans Danelius, The United Nations Convention Against 
Torture: A Handbook on the Convention Against Torture and Other Cruel Inhuman and 
Degrading Treatment or Punishment 41 (1988) (“CAT Handbook”). The United 
Kingdom suggested an even more restrictive definition, i.e., that torture be defined as the 
“systematic and intentional infliction of extreme pain or suffering rather than intentional 
infliction of severe pain or suffering.” Id. at 45 (emphasis in original). Ultimately, in 
choosing the phrase “severe pain,” the parties concluded that this phrase “sufficient[ly] . . 
. convey[ed] the idea that only acts of a certain gravity shall . . . constitute torture.” Id. at 
117. 


In crafting such a definition, the state parties also were acutely aware of the 
distinction they drew between torture and cruel, inhuman, or degrading treatment or 
punishment. TTje state parties considered and rejected a proposal that would have defined 
torture merely as cruel, inhuman or degrading treatment or punishment. See id. at 42. 
Mirroring the Declaration on Protection From Torture, which expressly defined torture as 
an “aggravated and deliberate form of cruel, inhuman or degrading treatment or 
punishment,” some state parties proposed that in addition to the definition of torture set 
out in paragraph 2 of article 1, a paragraph defining torture as “an aggravated and 
deliberate form of cruel, inhuman or degrading treatment or punishment” should be 
included. See id. at 41; see also S. Treaty Doc. No. 100-20, at 2 (the U.N. Declaration 
on Protection from Torture (1975) served as “a point of departure for the drafting of 
[CAT]”). In the end, the parties concluded that the addition of such a paragraph was 
superfluous because Article 16 “imp1[ies] that torture is the gravest form of such 
treatment or punishment.” CAT Handbook at 80; see S. Exec. Rep. No. 101-30, at 13 
(“The negotiating history indicates that [the phrase ‘which do not amount to torture’] was 
adopted in order to emphasize that torture is at the extreme end of cruel, inhuman and 
degrading treatment or punishment and that Article 1 should be construed with this in 
mind.”). 

Additionally, the parties could not reach a consensus about the meaning of “cruel, 
inhuman, or degrading treatment or punishment.” See CAT Handbook at 47. Without a 
consensus, the parties viewed the term as simply “‘too vague to be included in a 
convention which was to form the basis for criminal legislation in the Contracting 
States.’” Id. This view evinced by the parties reaffirms the interpretation of CAT as 
purposely reserving criminal penalties for torture alone. 

CAT’s negotiating history offers more than just support for the view that pain or 
suffering must be extreme to amount to torture. First, the negotiating history suggests 
that the harm sustained from the acts of torture need not be permanent. In fact, “the 
United States considered that it might be useful to develop the negotiating history which 
indicates that although conduct resulting in permanent impairment of physical or mental 
faculties is indicative of torture, it is not an essential element of the offence.” Id. at 44. 


21 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt055467 PO 00000 FrmOOIIO Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



105 


Second, the state parties to CAT rejected a proposal to include in CAT’s definition of 
torture the use of truth drugs, where no physical harm or mental suffering was apparent. 
This rejection at least suggests that such drugs were not viewed as amounting to torture 
per se. See id. at 42. 

C. Summary 

The text of CAT confims our conclusion that Section 2340A was intended to 
proscribe only the most egregious conduct. CAT not only defines torture as involving 
severe pain and suffering, but also it makes clear that such pain and suffering is at the 
extreme end of the spectrum of acts by reserving criminal penalties solely for torture. 
Executive interpretations confirm our view that the treaty (and hence the statute) 
prohibits only the worst forms of cruel, inhuman, or degrading treatment or punishment. 
The ratification history further substantiates this interpretation. Even the negotiating 
history displays a recognition that torture is a step far-removed fiom other cruel, inhuman 
or degrading treatment or punishment. In sum, CAT’s text, ratification history and 
negotiating history all confirm that Section 2340A reaches only the most heinous acts. 

III. U.S. Judicial Interpretation 

There are no reported cases of prosecutions under Section 2340A. See Beth 
Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigation, 24 
Hastings Int’l & Comp. L. Rev. 401, 408 & n.29 (2001); Beth Van Schaack, In Defense 
of Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of 
the Proposed Hague Judgments Convention, 42 Harv. Int’l L. J. 141, 148-49 (2001); 
Curtis A. Bradley, Universal Jurisdiction and U.S. Law, 2001 U. Chi. Legal F. 323, 327- 
28. Nonetheless, we are not without guidance as to how United States courts would 
approach the question of what conduct constitutes torture. Civil suits filed under the 
Torture Victims Protection Act (“TVPA”), 28 U.S.C. § 1350 note (2000), which supplies 
a tort remedy for victims of torture, provide insight into what acts U.S. courts would 
conclude constitute torture under the criminal statute. 

The TVPA contains a definition similar in some key respects to the one set forth 
in Section 2340. Moreover, as with Section 2340, Congress intended for the TVPA’s 
definition of torture to follow closely the definition found in CAT. See Xuneax v. 
Gramajo, 886 F. Supp. 162, 176n.l2(b. Mass 1995) (noting that the definition of torture 
in the TVPA hacks the definitions in Section 2340 and CAT).*’ The TVPA defines 
torture as: 


' ' See also 137 Cong. Rec. 34,785 (statement of Rep. Mazzoli) {‘Torture is defined in accordance with the 
definition contained in [CAT]”); see also Torture Victims Portection Act: Hearing and Marinip on H.R. 
1417 Before the Siibcoinm. On Human Rights and Intemational Organizations of the House ComitL on 
Foreign Affairs, 100th Cong. 38 (1988) (Prepared Statement of the Association of the Bar of the City of 
New York, Committee on fatemational Human Rights) (“This language essentially tracks the definition of 
•torture’ adopted in die Torture Conventiorv”). 
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(1) . . . any act, directed against an individual in the offender’s 
custody or physical control, by which severe pain or suffering (other than 
pain or suffering arising only from or inherent in, or incidental to, lawful 
sanctions), whether physical or mental, is intentionally inflicted on that 
individual for such purposes as obtaining from that individual or a third 
person information or a confession, punishing that individual for an act 
that individual or a third person has committed or is suspected of having 
committed, intimidating or coercing that individual or a third person, or 
for any reason based on discrimination of any kind; and 

(2) mental pain or suffering refers to prolonged mental harm 
caused by or resulting from- 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) the administration or explication, or threatened administration or 
application, of mind altering substances or other procedures calculated to 
disrupt profoundly the senses or the personality; 

(C) the threat of imminent death; or 

(D) the threat that another individual will imminently be subjected to death, 
severe physical pain or suffering, or the administration or sxpUc^tion of mind 
altering substances or other procedures calculated to disrupt profoundly the senses 
or personality. 

28 U.S.C. § 1350 note § 3(b). This definition differs fium Section 2340’s defirtition in 
two respects. First, the tS^A definition contains an illustrative list of purposes for 
which such pain may have been inflicted. See id. Second, the TVPA includes the phrase 
“arising only from or inherent in, or incidental to lawful sanctions”; by contrast. Section 
2340 refers only to pain or suffering “incidental to lawful sanctions.” Id. Because the 
purpose of our analysis here is to ascertain acts that would cross the threshold of 
producing “severe physical or mental psun or suffering,” the list of illustrative puiposes 
for which it is inflicted generally would not affect this analysis.'^ Similarly, to the extent 
that the absratce of the phrase “arising only finm or inherent in” fium Section 2340 might 
affect the question of 'v^ether pain or suffering was part of lawful sanctions and thus not 
torture, the circumstances with which we are concerned here ate solely that of 
interrogations, not the imposition of punishment subsequent to judgment. These 
differences between the TVPA and Section 2340 are therefore not sufficiently significant 
to imdermine the usefulness of TVPA cases here.'^ 


12 

This list of purposes is illustrative only. Nevertheless, demonstrating that a defendant harbored any of 
these purposes “may prove valuable in assisting in the establishment of intent at trial.” Matthew Lippman, 
The Development and Drafting of the United Nations Convention Against Torture and Other Cruel 
Inhuman or Degrading Treatment or Punishment, 17B.C. Int’l&Coirx. L. Rev. 275, 314(1994). 

” The TVPA also requires that an individual act “intentionally.” As we noted wife respect to ttie 
text of CAT, see supra n. 7, this language might be construed as requiring general intent. It is not clear 
that this is so. We need not resolve that question, however, because we review die TVPA cases solely to 
address die acts that would satisfy the thr^bold of inflicting “severe physical or mental pain or suffering.” 
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In suits brought under the TVPA, courts have not engaged in any lengthy analysis 
of what acts constitute torture. In part, this is due to the nature of the acts alleged. 
Almost all of the cases involve physical torture, some of which is of an especially cruel 
and even sadistic nature. Nonetheless, courts appear to look at the entire course of 
conduct rather than any one act, making it somewhat akin to a totality-of-the- 
circumstances analysis. Because of this approach, it is difficult to take a specific act out 
of context and conclude that the act in isolation would constitute torture. Certain acts do, 
however, consistently reappear in these cases or are of such a barbaric nature, that it is 
likely a court would find that allegations of such treatment would constitute torture; (1) 
severe beatings using instruments such as iron barks, truncheons, and clubs; (2) threats of 
imminent death, such as mock executions; (3) threats of removing extremities; (4) 
burning, especially burning with cigarettes; (5) electric shocks to genitalia or threats to do 
so; (6) rape or sexual assault, or injury to an individual’s sexual organs, or threatening to 
do any of these sorts of acts; and (7) forcing the prisoner to watch the torture of others. 
Givoj the highly contextual nature of whether a set of acts constitutes torture, we have set 
forth in the attached appendix the circumstances in which courts have determined that the 
plaintiff has suffered torture, which include the cases finm which these seven acts are 
drawn. While we cannot say with certainty that acts falling short of these seven would 
not constitute torture under Section 2340, we believe that interrogation techniques would 
have to be similar to these in their extreme nature and in the type of harm caused to 
violate the law. 

Despite the limited analysis engaged in by courts, a recent district court opinion 
provides some assistance in predicting how future courts might address this issue. In 
Mekinovic v. Vuckovic, 198 F. Supp. 2d 1322, {N.D. Ga. 2002), the plaintiffs, Bosnian 
Muslims, sued a Bosnian Serb, Nikola Vuckovic, for, among other things, torture and 
cruel and inhumane treatment. The court described in vivid detail the treatment the 
plaintiffs endured. Specifically, the plaintiffs experienced the following; 

Vuckovic repeatedly beat Kemal Mdiinovic with a variety of blunt objects and 
boots, intentionally delivering blows to areas he knew to already be badly injured, 
including Mehinovic’s genitals. Id. at 1333-34. On some occasions he was tied up and 
hung against windows during beatings. Id. Mehinovic, was subjected to the game of 
“Russian roulette" See id. Vuckovic, along with othw guarxls, also forced Mehinovic to 
run in a circle while the guards swung wooden planks at him. Id. 

Like Mehinovic, Muhamed Bicic was beaten repeatedly with blunt objects, to the 
point of loss of consciousness. See Id at 1335. He witnessed the severe beating of other 
prisoners, including his own brother. “On one occasion, Vuckovic ordered Bicic to get on 
all fours while another soldier stood or rode on his back and beat him with a baton— a 
game the soldiers called ‘horse.’” Id. Bicic, like Mehinovic, was subjected to the game 
of Russian roulette. Additionally, Vuckovic and the other guards forcibly extracted a 
number of Bicic’s teeth. Id. at 1336. 

Safet Hadzidijagic was subjected to daily beatings with “metal pipes, bats, sticks, 
and weapons.” Id. at 1337.He was also subjected to Russian roulette See id. at 1336-37. 
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Hadzialijagic also frequently saw other prisoners being beaten or heard their screams as 
they were beaten. Like Bicic, he was subjected to the teeth extraction incident. On one 
occasion, Vuckovic rode Hadzialijagic like a horse, simultaneously hitting him in the 
head and body with a knife handle. During this time, other soldiers kicked and hit him. 
He fell down during this episode and was forced to get up and continue carrying 
Vuckovic. See id. “Vuckovic and the other soldiers [then] tied Hadzialijagic with a rope, 
hung him upside down, and beat him. When they notic^ that Hadzialijagic was losing 
consciousness, they dunked his head in a bowl used as a toilet.” Id. Vuckovic then 
forced Hadzialijagic to lick the blood off of Vuckovic’s boots and kicked Hadzialijagic as 
he tried to do so. Vuckovic then used his knife to carve a semi-circle in Hadzialijagic’s' 
forehead. Hadzialijagic went into cardiac arrest just after this incident and was saved by 
one ofthe other plaintiffs. See id. 

Hasan Subasic was brutally beaten and witnessed the beatings of other prisoners, 
including the beating and death of one of his fellow prisoners and the beating of 
Hadzialijagic in which he was tied upside down and beaten. See id. at 1338-39. Id. at 
1338. Subasic also was subjected to the teeth pulling incident. Vuckovic personally beat 
Subasic two times, punching him and kicking him with his military boots. In one of these 
beatings, “Subasic had been forced into a kneeling position when Vuckovic kicked him in 
the stomach.” Id. 

The district coiut concluded that the plaintiffs suffered both physical and mental 
torture at the hands of Vuckovic.'* With respect to physical torture, the court broadly 
outlined with respect to each plaintiff the acts in which Vuckovic. had been at least 
complicit and that it found rose to the level of torture. Regarding Mchinovic, the court 
determined that Vuckovic’s beatings of Mehinovic in which he kicked and delivered 
other blows to Mehinovic ’s face, genitals, and others body parts, constituted torture. The 
court noted that these beatings left Mehinovic disfigured, may have broken ribs, almost 
caused Mehinovic to lose consciousness, and rendered him unable to eat for a period of 
time. As to Bicic, the court found that Bicic had suffered severe physical pain and 
suffering as a resuh of Vuckovic’s repeated beatings of him in which Vuckovic used 
various instruments to inflict blows, the “horse” game, and the teeth pulling incident See 
id. at 1346. In finding that Vuckovic inflicted severe ^diysical pain on Hadzialijagic, the 
court unsurprisingly focused on the beating in which Vuckovic tied Hadzialijagic upside 
down and beat him. See id. The court pointed out that in this incident, Vuckovic almost 
killed Hadzialijagic. See id. The court further concluded that Subasic experienced severe 
physical pain and thus was tortured based on the beating in which Vuckovic kicked 
Subasic in the stom^h. See id. 


” The court also found that a number of acts peipetrated against the plaintifis constituted cruel, inhuman, 
or degrading treatment but not torture. In its analysis, the court appeared to fold into cruel, inhuman, or 
degrading treatment two distinct categories. First, ciuel, inhuman, or degrading treatment includes acts that 
“do not rise to the level of ‘torture.’” Id. at 1348. Second, crael, inhunum, or degrading treatment includes 
acts that “do not have the same purposes as ‘tortute.’” Id. By including this latter set of tteatment as crael, 
inhuman or degrading, the court appeared to take the view that acts that would otherwise constituto torture 
fall outside that definiticBi because of the absence of die particular purposes listed in the TVPA and the 
treaty. Regardless of the relevance of this concept to da TVPA or CAT, the purposes listed in da TVPA 
are not an element of torture for purposes of sections 2340-2340A. 
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The court also found that the plaintiffs had suffered severe mental pain. In 
reaching this conclusion, the court relied on the plaintiffs’ testimony that they feared they 
would be killed during beatings by Vuckovic or during the “game” of Russian roulette. 
Although the court did not specify the predicate acts that caused the prolonged mental 
harm, it is plain that both the threat of severe physical pain and the threat of imminent 
death were present and persistent. The court also found that the plaintiffs established the 
existence of prolonged mental harm as each plaintiff “continues to suffer long-term 
psychological harm as a result of [their] ordeals.” Id. (emphasis added). In concluding 
that the plaintiffs had demonstrated the necessary “prolonged mental harm,” the court’s 
description of that harm as ongoing and “long-term” confirms that, to satisfy the 
prolonged mental harm requirement, the harm must be of a substantial duration. 

The court did not, however, delve into the nature of psychological harm in 
reaching its conclusion. Nonetheless, the symptoms that the plaintiffs suffered and 
continue to suffer are worth noting as illustrative of what might in future cases be held to 
constitute mental harm. Mehinovic had “anxiety, flashbacks, and nightmares and has 
difficulty sleeping.” Id. at 1334. Similarly, Bicic, “suffers from anxiety, sleeps very 
little, and has fioquent nightmares” and experiences frustration at not being able to work 
due to the physical and mental pain he suffers. Id. at 1336. Hadzialijagjc exparieiK«d 
nightmares, at times required medication to help him sleep, suffered from depression, and 
had become reclusive as a result of his ordeal. See id. at 1337-38. Subasic, like the 
others, had nightmares and flashbacks, but also suffered from navousness, irritability, 
and experienced difficulty trusting people. The combined effect of these symptoms 
impair^ Subasic’s ability to work. See id. at 1340. Each of these plaintiffs suffered 
from mental harm that destroyed his ability to function normally, on a daily basis, and 
would continue to do so into the future. 

In genera], several guiding principles can be drawn fixtm this case. First, this case 
illustrates that a single incident can constitute torture. The above recitation of the case’s 
facts shows that Subasic was clearly subjected to torture in a number of instances, e.g., 
the teeth pulling incident, which the court finds to constitute torture in discussing Bicic. 
The court nevertheless found that the beating in which Vuckovic delivered a blow to 
Subasic’s stomach while he was on his knees sufficed to establish that Subasic had been 
tortured. Indeed, the court stated that this incident “caus[ed] Subasic to suffer severe 
pain.” Id. at 1346. The court’s focus on this incident, despite the obvious context of a 
course of torturous conduct, suggests that a course of conduct is unnecessary to establish 
that an individual engaged in torture. It bears noting, however, that there are no decisions 
that have found an example of torture on facts that show the action was isolated, rather 
than part of a systematic course of conduct. Moreover, we believe that had this been an 
isolated instance, the court’s conclusion that this act constituted torture would have been 
in error, because this single blow does not reach the requisite level of severity. 

Second, the case demonstrates that courts may be willing to find that a wide range 
of physical pain can rise to the necessary level of “severe pain or suffering.” At one end 
of the spectrum is what the court calls the “nightmarish beating” in which Vuckovic hung 
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Hadzialijagic upside down and beat him, culminating in Hadzialijagic going into cardiac 
arrest and narrowly escaping death. Id. It takes little analysis or insight to conclude that 
this incident constitutes torture. At the other end of the spectrum, is the court’s 
determination that a beating in which “Vuckovic hit plaintiff Subasic and kicked him in 
the stomach with his military boots while Subasic was forced into a kneeling position[]” 
constituted torture. Id. To be sure, this beating caused Subasic substantial pain. But that 
pain pales in comparison to the other acts described in this case. Again, to the extent the 
opinion can be read to endorse the view that this single act and the attendant pain, 
considered in isolation, rose to the level of “severe pain or suffering,” we would disagree 
with such a view based on our interpretation of the criminal statute. 

The district court did not attempt to delineate the meaning of torture. It engaged 
in no statutory analysis. Instead, the court merely recited the definition and described the 
acts that it concluded constituted torture. This approach is representative of the approach 
most often taken in TVPA cases. The adoption of such an approach suggests that torture 
generally is of such an extreme nature — namely, the nature of acts are so shocking and 
obviously incredibly painful — that courts will more likely examine the totality of the 
circumstances, rather than engage in a carefiil parsing of the stamte. A broad view of this 
case, and of the TVPA cases more generally, shows that only acts of an extreme nature 
have been redressed under the TVPA’s civil remedy for torture. We note, however, that 
Mehinovic presents, with the exception of the single blow to Subasic, facts that are well 
over the line of what constitutes torture. While there are cases that fall far short of 
torture, see infra app., there are no cases that analyze what the lowest boundary of what 
constitutes torture. Nonetheless, while this case and the other TVPA cases generally do 
not approach that boundary, they are in keeping with the general notion that the term 
“torture” is reserved for acts of the most extreme nature. 

rV. International Decisions 

International decisions can prove of some value in assessing what conduct might 
rise to the level of severe mental pain or suffering. Although decisions by foreign or 
international bodies are in no way binding authority upon the United States, they provide 
guidance about how other nations will likely react to our interpretation of the CAT and 
Section 2340. As this Part will discuss, other Western nations have generally used a high 
standard in determining whether interrogation techniques violate the international 
prohibition on torture. In fact, these decisions have found various ag^essive 
interrogation methods to, at worst, constitute cruel, inhuman, and degrading treatment, 
but not torture. These decisions only reinforce our view that there is a clear distinction 
between the two standards and that only extreme conduct, resulting in pain that is of an 
intensity often accompanying serious physical injury, will violate the latter. 

A. European Court of Human Rights 

An analogue to CAT’s provisions can be found in the European Convention on 
Human Rights and Fundamental Freedoms (the “European Convention”). This 
convention prohibits torture, though it offers no definition of it. It also prohibits cruel. 
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inhuman, or degrading treatment or punishment. By barring both types of acts, the 
European Convention implicitly distinguishes between them and further suggests that 
torture is a grave act beyond cruel, inhuman, or degrading treatment or punishment. 
Thus, while neither the European Convention nor the European Court of Human Rights 
decisions interpreting that convention would be authority for the interpretation of 
Sections 234(>-2340A, the European Convention decisions concerning torture 
nonetheless provide a useful barometer of the international view of what actions amount 
to torture. 

The leading European Court of Human Rights case explicating the differences 
between torture and cmel, inhuman, or degrading treatment or punishment is Ireland v. 
the United Kingdom (1978).’^ In that case, the Etunpean Court of Human Rights 
examined interrogation techniques somewhat more sophisticated than the rather 
rudimentary and frequently obviously cruel acts described in the TVPA cases. Careful 
attention to this case is worthwhile not just because it examines methods not used in the 
TVPA cases, but also because the Reagan administration relied on this case in reaching 
the conclusion that the term torture is reserved in international usage for “extreme, 
deliberate, and unusually cruel practices.” S. Treaty Doc. 100-20, at 4.. 

The methods at issue in Ireland were; 

(1) Wall Standing. The prisoner stands spread eagle against the wall, with fingers 
high above his head, and feet back so that he is standing on his toes such that his 
all of his weight falls on his fingers. 

(2) Hooding. A black or navy hood is placed over the prisoner’s head and kept 
there except during the interrogation. 

(3) Subjection to Noise. Pending interrogation, the prisoner is kept in a room with 
a loud and continuous hissing noise. 

(4) Sleep Deprivation. Prisoners are deprived of sleep pending interrogation. 

(5) Deprivation of Food and Drink. Prisoners receive a reduced diet during 
detention and pending interrogation. 


” According to one commentator, the Inter-American Court of Human Rights has also followed this 
decisioa See Julie Lantrip, Torture and Cruel. Inhuman and Degrading Treatment in the Jurisprudence of 
the Inter-American Court of Human Rights, 5 ILSA J. Int'l & Cong). L. SS 1, 560-61 (1999). The Inter- 
American Convention to Prevent and Punish Torture, however, defines torture much difierently than it is 
defined in CAT or U.S. law. See Inter-American Convention to Prevent and Punish Torture, opened for 
signature Dec. 9, 1985, art. 2, OAS T.S. No. 67 (entered into force Feb. 28, 1987 but the United States has 
never signed or ratified it). It defines torture as “any act intenfionaily performed whereby physical m 
mental pain or suffering is inflicted on a person for purposes of criminal investigation, as a means of 
intimidation, as personal punishment, as a preventive measure, as a penalty or for any other purpose. 
Torture shall also be understood to be the use of methods ig>on a person intended to obliterate tite 
personality of the victim or to diminish his physical or mental capacities, even if they do not cause physical 
pain or mental anguish.” Art. 2. While the Inter-American Convention to Prevent and Punish Torture does 
not require si^toties to criminalize cruel, inhuman, or degrading treatment or punishment, die textual 
differences in the definiticm of torture are so great that it would be difficult to draw from that jurispmdence 
anything more than the general trend of its agreement with the Ireland decision. 
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The European Court of Human Rights concluded that these techniques used in 
combination, and applied for hours at a time, were inhianan and degrading but did not 
amount to torture. In analyzing whether these methods constituted torture, the court 
treated them as part of a single program. See Ireland. 11 104. The court found that this 
program caused “if not actual bodily injury, at least intense physical and mental suffering 
to the person subjected thereto and also led to acute psychiatric disturbances during the 
interrogation.” Id. f 167. Thus, this program "fell into the category of inhuman 
treatmentj.]” Id. The court further found that “[t]he techniques were also degrading 
since they were such as to arouse in their victims feeling of fear, anguish and inferiority 
capable of humiliating and debasing them and possible [sic] breaking their ph 3 rsical or 
moral resistance.” Id. Yet, the court ultimately concluded: 

Although the five techniques, as applied in combination, undoubtedly 
amounted to inhuman and degrading treatment, although their object was 
the extraction of confession, the naming of others and/or information and 
although they were used systematically, they did not occasion suffering of 
the particular intensity and cruelty implied by the word torture , . . 

Id. (emphasis added). Thus, even though the court had concluded that the techniques 
produce “intense physical and mental suffering” and “acute psychiatric disturbances,” 
they were not sufficient intensity or cruelty to amount to torture. 

The court reached this conclusion based on the distinction the European 
Convention drew between torture and cruel, inhuman, or degrading treatment or 
punishment. The court reasoned that by expressly distinguishing between these two 
categories of treatment, the European Convention sought to “attach a special stigma to 
deliberate inhuman treatment causing very serious and cruel suffering.” Id. ^ 167. 
According to the court, “this distinction derives principally firom a difference in the 
intensity of the suffering inflicted.” Id. The court further noted that this distinction 
paralleled the one drawn in the U.N. Declaration on the Protection From Torture, which 
specifically defines torture as “‘an aggravated and deliberate form of cruel, inhuman or 
degrading treatment or punishment.’” Id. (quoting U.N. Declaration on the Protection 
From Torture). 

The court relied on this same “intensity/cruelty” distinction to conclude that some 
physical maltreatment fails to amount to torture. For example, four detainees were 
severely beaten and forced to stand spread eagle up against a wall. See id. f 1 10. Other 
detainer were forced to stand spread eagle while an interrogator Ucked them 
“continuously on the inside of the legs.” /d. 111. Those detainees were beaten, some 

receiving injuries that were “substantial” and, others received “massive” injuries. See id. 
Another detainee was “subjected to . . . ‘comparatively trivial’ beating” that resulted in a 
perforation of the detainee’s eardrum and some “minor bruising.” M f 115. The court 
concluded that none of these situations “attain[ed] the particular level [of severity] 
inherent in the notion of torture.” Id. H 174. 
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B. Israeli Supreme Court 

The European Court of Human Rights is not the only other court to consider 
whether such a program of interrogation techniques was permissible. In Public 
Committee Against Torture in Israel v. Israel, 38 I.L.M. 1471 (1999), the Supreme Court 
of Israel reviewed a challenge brought against the General Security Service (“GSS”) for 
its use of five techniques. At issue in Public Committee Against Torture In Israel were: 
(1) shaking, (2) the Shabach, (3) the Frog Crouch, (4) the excessive tightening of 
handcuffs, and (5) sleep deprivation. “Shaking” is “the forceful shaking of the suspect’s 
upper torso, back and forth, repeatedly, in a manner which causes the neck and head to 
dangle and vacillate rapidly.” Id. ^ 9. The “Shabach” is actually a combination of 
methods wherein the detainee 

is seated on a small and low chair, whose seat is tilted forward, towards 
the ground. One hand is tied behind the suspect, and placed inside the 
between the chair’s seat and back support. His second hand is tied behind 
the chair, against its back support. The suspect’s head is covered by an 
opaque sack, falling down to his shoulders. Powerfully loud music is 
played in the room. 

Id. 1 10. 

The “frog crouch” consists of “consecutive, periodical crouches on die tips of 
one’s toes, each lasting for five minute intervals.” M ^ 11. The excessive tightening of 
handcuffs simply referred to the use handcuffs that were too small for the suspects’ 
wrists. See id. 1 12. Sleep deprivation occurred when the Shabach was used during 
“intense non-stcq) interrogations.”'* Id. ^ 13. 

While the Israeli Supreme Court concluded that these acts amounted to cruel, and 
inhuman treatment, the court did not expressly find that they amounted to torture. To be 
sure, such a conclusion was unnecessary because even if the acts amounted only to cruel 
and inhuman treatment the GSS lacked authority to use the five methods. Nonetheless, 
the decision is still best read as indicating that the acts at issue did not constitute torture. 
The court’s descriptions of and conclusions about each mediod indicate that the court 
viewed them as merely cruel, inhuman or degrading but not of the sufficient severity to 
reach the threshold of torture. While its descriptions discuss necessity, dignity, 
degradation, and pain, the court carefully avoided describing any of these acts as having 
the severity of pain or suffering indicative of torture. See id. at ff 24-29. Indeed, in 
assessing the Shabach as a whole, the court even relied upon the European Court of 
Human Right’s Ireland decision for supportand it did not evince disagreement with that 
decision’s conclusion that the acts considered therein did not constitute torture. See id. f 
30. 


The court did, however, distinguidi between this sleep deprivation and that which occurred as part of 
routine interrogation, noting that some degree of interference with the suspect’s regukr sleep habits was to 
be expected. Public Committee Against Torture in Israel H 23. 
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Moreover, the Israeli Supreme Court concluded that in certain circumstances GSS 
officers could assert a necessity defense. ’’ CAT, however, expressly provides that 
“[n]o exceptional circumstance whatsoever, whether a state of war or a threat of war, 
internal political instability or any other public emergency may be invoked as a 
justification of torture.” Art. 2(2). Had the court been of the view that the GSS methods 
constituted tortine, the Court could not permit this affirmative defense under CAT. 
Accordingly, the court’s decision is best read as concluding that these methods amounted 
to cruel and inhuman treatment, but not torture. 

In sum, both the European Court on Human Rights and the Israeli Supreme Court 
have recognized a wide array of acts that constitute cruel, inhumtm, or degrading 
treatment or punishment, but do not amount to torture. Thus, they appear to permit, 
under international law, an aggressive interpretation as to what amounts to torture, 
leaving that label to be applied only where extreme circumstances exist. 

V. The President’s CommanderMn-Chief Power 

Ev«i if an interrogation method arguably were to violate Section 2340A, the 
statute would be unconstitutional if it impermissibly encroached on the President’s 
constitutional power to conduct a military campaign. As Commander-in-Chief, the 
President has the constitutional authority to order interrogations of enemy combatants to 
gain intelligence information concerning the military plans of the enemy. The demands 
of the Commander-in-Chief power are especially pronounced in the middle of a war in 
which the nation has already suffered a direct attack. In such a case, the information 
gained from interrogations may prevent future attacks by foreign enemies. Any effort to 
apply Section 2340A in a manner that interferes with the President’s direction of such 
core war matters as the detention and interrogation of enemy combatants thus would be 
unconstitutional. 

A. The War with A1 Qaeda 

At the outset, we should make clear foe nature of foe threat presently posed to the 
nation. While your request for legal advice is not specifically limited to foe current 
circumstances, we think it is useful to discuss this question in foe context of foe current 
war against the ai Qaeda tenorist network. The situation in wfoich these issues arise is 
unprecedented in recent American history. Four coordinated terrorist attacks, using 
hijacked commercial airliners as guided missiles, took place in rapid succession on the 


" In penmttiiig a necessity defense, the court drew upon the ticking tune bon& hypotiietical proffered by 
the GSS as a basis for asserting a necessity defense. In that hypothetical, th; GSS has arrested a subject, 
who holds infOTination about the location of a bomb and the time at which it is set to explode. The suspect 
is the only source of tiiis information, and without that information the bond) will surely explode, killing 
many people. Under those circumstances, the court agreed that the necessity defense's requirement of 
imminence, which tl» court construed as the “imminent nature of the act ratter than flat of danger,” would 
be satisfied. Id. f 34. It furtter agreed “that in appropriate circumstances” dus defense would be available 
to GSS investigators, /cf.^35. 
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morning of September 11, 2001. These attacks were aimed at critical government 
buildings in the Nation’s capital and landmark buildings in its financial center. These 
events reach a different scale of destructiveness than earlier terrorist episodes, such as the 
destruction of the Murrah Building in Oklahoma City in 1994. They caused thousands of 
deaths. Air traffic and communications within the United States were disrupted; national 
stock exchanges were shut for several days; and damage fiom the attack has been 
estimated to run into the tens of billions of dollars. Moreover, these attacks are part of a 
violent campaign against the United States that is believed to include an unsuccessful 
attempt to destroy an airliner in December 2001; a suicide bombing attack in Yemen on 
the U.S.S. Cole in 2000; the bombings of the United States Embassies in Kenya and in 
Tanzania in 1998; a truck bomb attack on a U.S. military housing complex in Saudi 
Arabia in 1996; an unsuccessful attempt to destroy the World Trade Center in 1993; and 
the ambush of U.S. servicemen in Somalia in 1993. The United States and its overseas 
personnel and installations have been attacked as a result of Usama Bin Laden’s call for a 
“jihad against the U.S. government, because the U.S. government is unjust, criminal and 
tyrannical.”** 

In response, the Government has engaged in a broad effort at home and abroad to 
counter terrorism. Pursuant to his authorities as Commander-in-Chief, the President in 
October, 2001, ordered the Armed Forces to attack al Qaeda personnel and assets in 
Afghanistan, and the Taliban militia that harbored them. That military campaign t^pears 
to be nearing its close with the retreat of al Qaeda and Taliban forces fiom their 
strongholds and the installation of a fiiendly provisional govenunent in Afghanistan. 
Congress has provided its support for the use of forces against those linked to the 
September 1 1 attacks, and has recognized the President’s constitutional power to use 
force to prevent and deter future attacks both within and outside the United States. S. J. 
Res. 23, Pub. L. No. 107-40, 115 Stat. 224 (2001). We have reviewed the President’s 
constitutional power to use force abroad in response to the September 1 1 attacks in a 
separate memorandum. See Memorandum for Timothy E. Flanigan, Deputy Counsel to 
the President, fiom John C. Yoo, Deputy Assistant Attorney General, Office of Legal 
Counsel, Re: The President's Constitutional Authority to Conduct Military Operations 
Against Terrorists and Nations Supporting Them (Sept. 25, 2001) (“September 11 War 
Powers Memorandum”). We have also discussed the President’s constitutional authority 
to deploy the armed forces domestically to protect against foreign terrorist attack in a 
separate memorandum. See Memorandum for Alberto R. Gonzales, Counsel to the 
President and William J. Haynes, 11, General Counsel, Department of Defense, fiom John 
C. Yoo, Dqjuty Assistant Attorney General and Robert J. Delahunty, Special Counsel, 
Office of Legal Counsel, Re: Authority for Use of Military Force to Combat Terrorist 
Activities Within the United States at 2-3 (Oct. 17, 2001). The Justice Department and 
the FBI have launched a sweeping investigation in response to the September 1 1 attacks, 
and last fall Congress enacted legislation to expand the Justice Dqrartment’s powers of 
surveillance against terrorists. See The USA Patriot Act, Pub. L. No. 107-56, 115 Stat. 
ni (Oct. 26, 2001). This spring, the President proposed the creation of a new cabinet 


'* See Osama Bin Laden v. The U.S.: Edicts and Statements, CNN Interview with Osama bin Laden, March 
1997, available at http://www.pbs.org/wgbh/pages/ftontline/shows/binladen/who/edicts.htinL 
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department for homeland security to implement a coordinated domestic program against 
terrorism. 

Despite these efforts, numerous upper echelon leaders of al Qaeda and the 
Taliban, with access to active terrorist cells and other resources, remain at large. It has 
been reported that the al Qaeda fighters are already drawing on a fresh flow of cash to 
rebuild their forces. See Paul Haven, U.S,: al-Qaida Trying to Regroup, Associated 
Press, Mar. 20, 2002. As the Director of the Central Intelligence Agency has recently 
testified before Congress, “Al-Qa’ida and other terrorist groups will continue to plan to 
attack this country and its interests abroad. Their modus operandi is to have multiple 
attack plans in the works simultaneously, and to have al-Qa’ida cells in place to conduct 
them.” Testimony of George J. Tenet, Director of Central Intelligence, Before the Senate 
Armed Services Committee at 2 (Mar. 19, 2002). Nor is the threat contained to 
Afghanistan. “Operations against US targets could be launched by al-Qa’ida cells 
already in place in major cities in Europe and the Middle East. Al-Qa’i^ can also 
exploit its presence or connections to other groups in such countries as Somalia, Yemen, 
Indonesia, and the Philippines.” Id. at 3. It appears that al Qaeda continues to enjoy 
information and resources that allow it to organize and direct active hostile forces against 
this country, both domestically and abroad. 

Al Qaeda continues to plan further attacks, such as destroying American civilian 
airliners and killing American troops, which have fortunately been prevented. It is clear 
that bin Laden and his organization have conducted several violent attacks on the United 
States and its nationals, and that they seek to continue to do so. Thus, the capture and 
interrogation of such individuals is clearly imperative to our national security and 
defense. Interrogation of captured al Qaeda operatives may provide information 
concerning the nature of al Qaeda plans and the identities of its persormel, which may 
prove invaluable in preventing further direct attacks on the United States and its citizens. 
Given the massive destruction and loss of life caused by the September 1 1 attacks, it is 
reasonable to believe that information gained from al Qaeda persormel could prevent 
attacks of a similar (if not greater) magnitude from occurring in the United States. The 
case of Jose Padilla, a.k.a. Abdullah Al Mujahir, illustrates the importance of such 
information. Padilla allegedly had journeyed to Afghanistan and Pakistan, met with 
senior al Qaeda leaders, and hatched a plot to construct and detonate a radioactive 
dispersal device in the United States. After allegedly receiving training in wiring 
explosives and with a substantial amount of currency in his position, Padilla attempted in 
May, 2002, to enter the United States to further his scheme. Interrogation of c^tured al 
Qaeda operatives allegedly allowed U.S. intelligence and law enforcement agencies to 
track Padilla and to detain him upon his entry into the United States. 

B. Interpretation to Avoid Constitutional Problems 

As the Supreme Court has recognized, and as we will explain further below, the 
President enjoys complete discretion in the exercise of his Commander-in-Chief authority 
and in conducting operations apinst hostile forces. Because both “[t]he executive power 
and the command of the military and naval forces is vested in the President,” the 
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Supreme Court has unanimously stated that it is “the President alone [] who is 
constitutionally invested with the entire charge of hostile operations." Hamilton v. 
Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). That authority is at its height 
in the middle of a war. 

In light of the President’s complete authority over the conduct of war, without a 
clear statement otherwise, we will not read a criminal statute as infringing on the 
President’s ultimate authority in these areas. We have long recognized, and the Supreme 
Court has established a canon of statutory construction that statutes are to be construed 
in a manner that avoids constitutional difficulties so long as a reasonable alternative 
construction is available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast 
Bldg. & Constr. Trades Council, 485 U.S. 568, 575 (1988) (citing NLRB v. Catholic 
Bishop of Chicago, 440 U.S. 490, 499-501, 504 (1979)) (“[W]here an otherwise 
acceptable construction of a statute would raise serious constitutional problems, [courts] 
will construe [a] statute to avoid such problems unless such construction is plainly 
contrary to the intent of Congress.”). This canon of construction applies especially where 
an act of Congress could be read to encroach upon powers constitutionally committed to 
a coordinate branch of government. See, e.g,, Franklin v. Massachusetts, 505 U.S. 788, 
800-1 (1992) (citation omitted) (“Out of respect for the separation of powers and the 
unique constitutional position of the President, we find that textual silence is not enough 
to subject the Presidwit to the provisions of the [Administrative Procedure Act]. We 
would require an express statement by Congress before assuming it intended the 
President’s performance of his statutory duties to be reviewed for abuse of discretion.”); 
Public Citizen v. United States Dep ’t of Justice, 491 U.S. 440, 465-67 (1989) (construmg 
Federal Advisory Committee Act not to apply to advice given by American Bar 
Association to the President on judicial nominations, to avoid potential constitutional 
question regarding encroachment on Presidential power to appoint judges). 

In the area of foreign affairs, and war powers in particular, the avoidance canon 
has special force. See, e.g., Dep 't of Navy v. Egan, 484 U.S, 518, 530 (1988) (“unless 
Congress specifically has provided otherwise, courts traditionally have been reluctant to 
intrude upon the authority of the Executive in military and national security affriirs.”); 
Japan foaling Ass’n v. American Cetacean Socy, 478 U.S. 221, 232—33 (1986) 
(construing federal statutes to avoid curtailment of traditional presidential prerogatives in 
foreign affairs). We do not lightly assume that Congress has acted to interfere with the 
President’s constitutionally superior position as Chief Executive and Commander in 
Chief in the area of military operations. See Egan, 484 U.S. at 529 (quoting Haig v. 
Agee, 453 U.S. 280, 293-94 (1981)). See also Agee, 453 U.S. at 291 (deference to 
Executive Branch is “especially” appropriate “in the area . . . of . . . national security”). 

In order to respect the President’s inherent constitutional authority to manage a 
military campaign against al Qaeda and its allies, Section 2340A must be construed as 
not applying to interrogations undertaken pursuant to his Commander-in-Chief authority. 
As our Office has consistently held during this Administration and previous 
Administrations, Congress lacks authority under Article I to set the terms and conditions 
under which the President may exercise his authority as Commander in Chief to control 
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the conduct of operations during a war. See, e.g.. Memorandum for Daniel J. Bryant, 
Assistant Attorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy 
Assistant Attorney General, OfRce of Legal Counsel, Re: Swift Justice Authorization Act 
(Apr. 8, 2002); Memorandum for Timothy E. Flanigan, Deputy Counsel to the President, 
from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re: The 
President’s Constitutional Authority to Conduct Military Operations Against Terrorists 
and Nations Supporting Them (Sep. 25, 2001) (“Flanigmi Memorandum”); Memorandum 
for Andrew Fois, Assistant Attorney General, Office of Legislative Affairs, from Richard 
L. Shiffnn, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Defense 
Authorization Act (Sep. 15, 1995). As we discuss below, the President’s power to detain 
and interrogate enemy combatants arises out of his constitutional authority as 
Commander in Chief. A construction of Section 2340A that applied the provision to 
regulate the President’s authority as Commander-in-Chief to determine the inteirogation 
and treatment of enemy combatants would raise serious constitutional questions. 
Congress may no more regulate the President’s ability to detain and interrogate enemy 
combatants than it may regulate his ability to direct troop movements on the battlefield. 
Accordingly, we would construe Section 2340A to avoid this constitutional difficulty, 
and conclude that it does not apply to the President’s detention and intarogation of 
enemy combatants pursuant to his Commander-in-Chief authority. 

This approach is consistent with previous decisions of our Office involving the 
application of federal criminal law. For example, we have previously construed the 
congressional contempt statute not to apply to executive branch officials who refuse to 
comply with congressional subpoenas because of an assertion of executive privilege. In a 
published 1984 opinion, we concluded that 

if executive officials were subject to prosecution for criminal contempt whenever 
they carried out the President’s claim of executive privilege, it would significantly 
burden and immeasurably impair the President’s ability to fulfill his constitution^ 
duties. Therefore, the separation of powers principles that underlie the doctrine of 
executive privilege also would preclude an application of the contempt of 
Congress statute to punish officials for aiding the President in asserting his 
constitutional privilege. 

Prosecution for Contempt of Congress of an Executive Branch Offical Who Has Asserted 
A Claim of Executive /Vmfege, 8 Op. O.L.C. 101, 134 (May 30, 1984). Likewise, we 
believe that, if executive officials were subject to prosecution for conducting 
interrogations when they were carrying out the President’s Commander-in-Chief powers, 
“it would significantly burden and immeasurably impair the President’s ability to fulfill 
his constitutional duties.” These constitutional principles preclude an ^plication of 
Section 2340A to punish officials for aiding the President in exercising his exclusive 
constitutional authorities. Id. 
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C. The Commander-in-Chlef Power 

It could be argued that Congress enacted 18 U.S.C. § 2340A with full knowledge 
and consideration of the President’s Commander-in-Chief power, and that Congress 
intended to restrict his discretion in the interrogation of enemy combatants. Even were 
we to accept this argument, however, we conclude that the Department of Justice could 
not could not enforce Section 2340A against federal officials acting pursuant to the 
President’s constitutional authority to wage a military campaign. 

Indeed, in a different context, we have concluded that both courts and prosecutors 
should reject prosecutions that apply federal criminal laws to activity that is authorized 
pursuant to one of the President’s constitutional powers. This Office, for example, has 
previously concluded that Congress could not constitutionally extend the congressional 
contempt statute to executive branch officials who refuse to comply with congressional 
subpoenas because of an assertion of executive privilege. We opined that “courts ... 
would surely conclude that a criminal prosecution for the exercise of a presumptively 
valid, constitutionally based privilege is not consistent with the Constitution.” 8 Op. 
O.L.C. at 141. Further, we concluded that the Department of Justice could not bring a 
criminal prosecution against a defendant who had acted pursuant to an exercise of the 
President’s constitutioruil power. “The President, through a United States Attorney, need 
not, indeed may not, prosecute criminally a subordinate for asserting on his behalf a 
claim of executive privilege. Nor could flie Legislative Branch or the courts require or 
implement the prosecution of such an individual.” Id. Although Congress may define 
federal crimes that the President, through the Take Care Clause, should prosecute. 
Congress cannot compel the President to prosecute outcomes taken pursuant to the 
President’s own constitutional authority. If Congress could do so, it could control the 
President’s authority through the manipulation of federal criminal law. 

We have even greater concerns with respect to prosecutions arising out of the 
exercise of the President’s express authority as Commander in Chief than we do with 
prosecutions arising out of the assertion of executive privilege. In a series of opinions 
examining various legal questions arising after September 11, we have explained the 
scope of the President’s Commander-in-Chief power.” We briefly summarize the 
findings of those opinions here. The President’s constitutional power to protect the 
security of the Unit^ States and the lives and safety of its people must be understood in 
light of the Founders’ intention to create a federal government “cloathed with all the 
powers requisite to the complete execution of its trust.” The Federalist No. 23, at 147 
(Alexander Hamilton) (Jacob E. Cooke ed. 1961). Foremost among the objectives 
committed to that trust by the Constitution is the security of the nation. As Hamilton 
explained in arguing for the Constitution’s adoption, because “the circumstances which 
may affect the public safety” are not “reducible within certain determinate limits,” 


” See, eg., September 1 1 War Powers Memorandum; Memorandum for Alberto R. Gonzales, Counsel to 
the President, ftom Patrick F. Philbin, DejHity Assistant Attorney General, Office of Legal Counsel, Re: 
Legality of the Use of Military Commissions to Try Terrorists Qfov. 6,2001). 
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it must be admitted, as a necessary consequence, that there can be no 
limitation of that authority, which is to provide for the defence and 
protection of the community, in any matter essential to its efficacy. 

Id. at 147-48. Within the limits that the Constitution itself imposes, the scope and 
distribution of the powers to protect national security must be construed to authorize the 
most efficacious defense of the nation and its interests in accordance “with the realistic 
purposes of the entire instrument.” Lichter v. United States, 334 U.S. 742, 782 (1948). 

The text, structure and history of the Constitution establish that the Founders 
entrusted the President with the primary responsibility, and therefore the power, to ensure 
the security of the United States in situations of grave and unforeseen emergencies. The 
decision to deploy military force in the defense of United States interests is expressly 
placed under Presidential authority by the Vesting Clause, U.S. Const. Art. I, § 1, cl. 1, 
and by the Commander-in-Chief Clause, id., § 2, cl. l.^“ This Office has long understood 
the Commander-in-Chief Clause in particular as an affirmative grant of authority to the 
President. See, e.g.. Memorandum for Charles W. Colson, Special Counsel to the 
President, fiom William H. Rehnquist, Assistant Attorney General, Office of Legal 
Counsel, Re: The President and the War Power: South Vietnam and the Cambodian 
Sanctuaries (May 22, 1970) (“Rehnquist Memorandum”). The Framere understood the 
Clause as investing the President with the fullest range of power understood at the time of 
the ratification of the Constitution as belonging to the military commander. In addition, 
the structure of the Constitution demonstrates that any power traditionally understood as 
pertaining to the executive — which includes the conduct of warfare and the defense of the 
nation — ^unless expressly assigned in the Constitution to Congress, is vested in the 
President. Article 0, Section 1 makes this clear by stating that the “executive Power shall 
be vested in a President of the United States of America.” That sweeping grant vests in 
the President an unenumerated “executive power” and contrasts with the specific 
enumeration of the powers — those “herein” — granted to Congress in Article I. The 
implications of constitutional text and structure are confirmed by die practical 
consideration that national security decisions require the unity in purpose and energy in 
action that characterize the Presidency rather than Congress.^' 


” See Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (President has authority to deploy United States 
armed forces “abroad or to any particular region”); Fleming v. Page, 50 U.S. (9 How.) 603, 614-15 (1850) 
(“As commander-in-diief, (die President] is authorized to direct the movements of the naval and miUtaty 
forces placed by law at his command, and to en^loy them in the maimer be may deem most effectual”) 
loving V. United States, 517 U.S. 748, 776 (1996) (Scalia, J., concurring in part and concurring in 
judgment) (The “inherent powers" of the Commander in Chief “are clearly extensive.”); Maul v. United 
States, 274 U.S. 501, 515-16 (1927) (Biaotteis & Holmes, U., concurring) (President “^y direct any 
revenue cutter to cruise in any waters in order to perform any duty of the service”); Commonwealth of 
Massachusetts V. Laird, 4S\ F.2d 26, 32(lst Cir. 1 971) (the President has “power as Connnander-in-Chief 
to station fiwces abroad”); Ex parte Vallandigham, 28 F.Cas. 874, 922 (C.C.S.D. Ohio 1863) (No. 16,816) 
(in acting “under this power where there is no express legislative declaration, toe president is guided solely 
by his own judgment airi discretion”); Authority to Use United States Military Forces in Somalia, 1 6 Op. 
O.L.C. 6, 6 (Dec. 4, 1992) (Barr, Attorney General). 

Judicial decisions since the beginnii^ of toe Republic confirm the Presidmit's constitutional power and 
duty to repel military action against toe United States and to take measures to prevmt the recurrence of an 
attack. As Justice Joseph Story said long ago, “[i)t may be fit and proper for toe govenunent, in the 
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As the Supreme Court has recognized, the Commander-in-Chief power and the 
President’s obligation to protect the nation imply the ancillary powers necessary to their 
successful exercise. “The first of the enumerated powers of the President is that he shall 
be Commander-in-Chief of the Army and Navy of the United States. And, of course, the 
grant of war power includes all that is necessary and proper for carrying those powers 
into execution.” Johnson v. Eisentrager, 339 U.k 763, 788 (1950). In wartime, it is for 
the President alone to decide what methods to use to best prevail against the enemy. See, 
e.g., Rehnquist Memorandum; Flanigan Memorandum at 3. The President’s complete 
discretion in exercising the Commander-in-Chief pwwer has been recognized by the 
courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example, the Court 
explained that whether the President “in fulfilling his duties as Commander in Chief’ had 
appropriately responded to the rebellion of the southern states was a question “to be 
decided by him” and which the Court could not question, but must leave to “the political 
department of the Government to which this power was entrusted.” 

One of the core functions of the Commander in Chief is that of capturing, 
detaining, and interrogating members of the enemy. See, e.g.. Memorandum for William 
J. Haynes, II, General Counsel, Department of Defense, fiom Jay S. Bybee, Assistant 
Attorney General, Office of Legal Counsel, Re: The President 's Power as Commander in 
Chief to Transfer Captured Terrorists to the Control and Custody of Foreign Nations at 3 
(March 13, 2002) (“the Commander-in-Chief Clause constitutes an independent grant of 
substantive authority to engage in the detention and transfer of prisoners captured in 
armed conflicts”). It is well settled that the President may seize and detain enemy 
combatants, at least for the duration of the conflict, and the laws of war make clear that 
prisoners may be interrogated for information concerning the enemy, its strength, and its 
plans.“ Numerous Presidents have ordered the capture, detention, and questioning of 


exercise of the high discretion confided to the executive, for great public purposes, to act oo a sudden 
etnei^eiicy. or to prevent an irreparable mischief, by summary measures, which are not found in the ^t of 
the laws.” The Apollon, 22 U.S. (9 Wheat.) 362, 366S1 (1824). If the President is confionted with an 
unforeseen attack on the territory and people of the United Slates, or other immediate, dangerous threat to 
American interests and security, tt is his constitutional reqxmsibility to respond to that thrrat with whatever 
means are necessary. See, e.g.. The Prize Cases, 67 U.S. (2 Black) 635, 668 (18^) (“If a war be made by 
invasion of a foreign nation, the President is not only authorized but bound to resist force by force . . . 
without waiting for any special legislative authority."); United States v. Smith, 27 F. Cas. 1192, 1229-30 
(C.C.D.N.Y. 1806) (No. 16,342) (Paterson, Circuit Justice) (regardless of statutory audiorization, it is “the 
duty ... of the executive magistrate ... to repel an invading foe”); see also 3 Story, Commentaries § 1485 
(“[t]he command and rqrplication of the public force ... to maintain peace, and to resist foreign invasion” 
are executive powers). 

“ The practice of capturing and detaining enemy combatants is as old as war itself. See Allan Rosas, The 
Legal Status of Prisoners of War 44-45 (1976). In modem conflicts, the practice of detaining enemy 
combatants and hostile civilians ^nerally has been designed to balance ^ humanitarian purpose of 
^ring lives with the military necessity of defeating the enemy on the battlefield. Id. at 59-80. While 
Article 17 of die Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 
U.S.T. 3517, places restrictions on interrogation of enemy coirbatants, mendrers of al Qaeda and the 
Taliban militia are not legally entitled to the status of prisoners of war as defined in the Convention. See 
Memorandum for Alberto R. Gonzales, Counsel to die President and William J. Haynes, n. General 
Counsel, Department of Defense, from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, 
Re: Application of Treaties and Lam to al Qaeda and Taliban Detainees (Jan. 22, 2002). 
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enemy combatants during virtually every major conflict in the Nation’s history, including 
recent conflicts such as the Gulf, Vietnam, and Korean wars. Recognizing this authority. 
Congress has never attempted to restrict or interfere with the President’s authority on this 
score. Id. 

Any effort by Congress to regulate the interrogation of battlefield combatants 
would violate the Constitution’s sole vesting of the Commander-in-Chief authority in the 
President. There can be little doubt that intelligence operations, such as the detention and 
interrogation of enemy combatants and leaders, are both necessary and proper for the 
effective conduct of a military campaign. Indeed, such operations may be of more 
importance in a war with an international terrorist organization than one with the 
conventional aimed forces of a nation-state, due to the former’s emphasis on secret 
operations and surprise attacks against civilians. It may be the case that only successful 
inteiTOgations can provide the infoimation necessary to prevent the success of covert 
terrorist attacks upon the United States and its citizens. Congr^s can no more interfere 
with the President’s conduct of the interrogation of enemy combatants than it can dictate 
strategic or tactical decisions on the battlefield. Just as statutes that order the President to 
conduct warfare in a certain manner or for specific goals would be unconstitutional, so 
too are laws that seek to prevent the President from gaining the intelligence he believes 
necessary to prevent attacks upon the United States. 

VI. Defenses 

In the foregoing parts of this memorandum, we have demonstrated that the ban on 
torture in Section 2340A is limited to only the most extreme foims of physical and 
moital harm. We have also demonstrated that Section 2340A, as applied to 
interrogations of enemy combatants ordered by the President pursuant to his 
Commander-in-Chief power would be unconstitutional. Even if an interrogation method, 
however, might arguably cross the line drawn in Section 2340, and SQiplication of the 
statute was not held to be an unconstitutional infiingement of the President’s 
Commander-in-Chief authority, we believe that under the current circumstances certain 
justification defenses might be available that would potentially eliminate criminal 
liability. Standard criminal law defenses of necessity and self-defense could justify 
interrogation methods needed to elicit information to prevent a direct and imminent threat 
to the United States and its citizens. 

A. Necessity 

We believe that a defense of necessity could be raised, under the current 
circumstances, to an allegation of a Section 2340A violation. Often referred to as the 
“choice of evils” defense, necessity has been defined as follows: 

Conduct that the actor believes to be necessary to avoid a harm or evil to himself 

or to another is justifiable, provided that: 
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(a) the harm or evil sought to be avoided by such conduct is greater than 
that sought to be prevented by the law defining the offense charged; and 

(b) neither the Code nor other law defining the offense provides 
exceptions or defenses dealing with the specific situation involved; and 

(c) a legislative purpose to exclude the justification claimed does not 
otherwise plainly appear. 

Model Penal Code § 3.02. See also Wayne R. LaFave & Austin W. Scott, 1 Substantive 
Criminal Law § 5.4 at 627 (1986 & 2002 supp.) (“LaFave & Scott”). Although there is 
no federal statute that generally establishes necessity or other justifications as defenses to 
federal criminal laws, the Supreme Court has recognized the defense. See United States 
V. Bailp’, 444 U.S. 394, 410 (1980) (relying on LaFave & Scott and Model Penal Code 
definitions of necessity defense). 

The necessity defense may prove especially relevant in the current circumstances. 
As it has been described in the case law and literature, the purpose behind necessity is 
one of public policy. According to LaFave and Scott, “the law ought to promote the 
achievement of higher values at the expense of lesser values, and sometimes the greater 
good for society will be accomplished by violating the literal language of the criminal 
law.” LaFave & Scott, at 629. In particular, the necessity defense can justify the 
intentional killing of one person to save two others because “it is better that two lives be 
saved and one lost than that two be lost and one saved.” Id. Or, put in the language of a 
choice of evils, “the evil involved in violating the terms of the criminal law (. . . even 
taking another’s life) may be less than that which would result from literal compliance 
with the law ( . . . two lives lost).” Id. 

Additional elements of the necessity defense are worth noting here. First, the 
defense is not limited to certain types of harms. Therefore, the harm inflicted by 
necessity may include intentional homicide, so long as the harm avoided is greater {i.e., 
preventing more deaths). Id. at 634. Second, it must actually be the defendmt’s 
Intention to avoid the greater harm; intending to commit murder and then learning only 
later that the death had the fortuitous result of saving other lives will not support a 
necessity defense. Id. at 635. Third, if the defendant reasonably believed that the lessra- 
harm was necessaiy, even if, unknown to him, it was not, he may still avail himself of the 
defense. As LaFave and Scott explain, “if A kills B reasonably believing it to be 
necessary to save C and D, he is not guilty of murder even though, unknown to A, C and 
D could have been rescued without the necessity of killing B.” Id. Fourth, it is for the 
court, and not the defendant to judge whether the harm avoided outwei^ed the harm 
done. Id. at 636. Fifth, the defendant cannot rely upon the necessity defense if a third 
alternative is open and known to him that will cause less harm. 

It appears to us that under the current circumstances the necessity defense could 
be successMly maintained in response to an allegation of a Section 2340A violation. On 
September 1 1, 2001, al Qa^ launched a surprise covert attack on civilian targets in the 
United States that led to ttie deaths of thousands and losses in the billions of dollars. 
According to public and governmental reports, al Qaeda has other sleeper cells within the 
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United States that may be planning similar attacks. Indeed, al Qaeda plans apparently 
include efforts to develop and deploy chemical, biological and nuclear weapons of mass 
destruction. Under these circumstances, a detainee may possess information that could 
enable the United States to prevent attacks that potentially could equal or surpass the 
September 1 1 attacks in their magnitude. Clearly, any harm that might occur during an 
interrogation would pale to insignificance compared to the harm avoided by preventing 
such an attack, which could take hundreds or thousands of lives. 

Under this calculus, two factors will help indicate when the necessity defense 
could appropriately be invoked. First, the more certain that government officials are that 
a particular individual has information needed to prevent an attack, the more necessary 
interrogation will be. Second, the more likely it appears to be that a terrorist attack is 
likely to occur, and the greater the amount of damage expected from such an attack, the 
more that an interrogation to get information would become necessary. Of course, the 
strength of the necessity defense depends on the circumstances that prevail, and the 
knowledge of the government actors involved, when the intenogation is conducted. 
While every interrogation that might violate Section 2340A does not trigger a necessity 
defense, we can say that certain circumstances could support such a defense. 

Legal authorities identify an important exception to the necessity defense. The 
defense is available “only in situations wherein Ae legislature has not itself, in its 
criminal statute, made a determination of values.” Id. at 629. Thus, if Congress 
explicitly has made clear that violation of a statute cannot be outweighed by the harm 
avoided, courts cannot recognize the necessity defense. LaFave and Israel provide as an 
example an abortion statute that made clear that abortions even to save the life of the 
mother would still be a crime; in such cases the necessity defense would be unavailable. 
Id. at 630, Here, however. Congress has not explicitly made a determination of values 
vis-4-vis torture. In fact. Congress explicitly removed efforts to remove torture fix>m the 
weighing of values permitted by the necessity defense.^* 


“ hi fte CAT, torture is defined as the intentional infliction of severe pain tx suffering “for such puiposeQ 
as obtaining &om him or a diird person infomiation or a confession.” CAT art 1.1. One could argue that 
such a definiUtHi lepresented an attempt to to indicate that die good of of retaining information — no niatteT 
what the ckcumstances — could not justify an act of torture. In other words, necessity would not be a 
defense. In enacting Section 2340, however. Congress removed the purpose element in the definition of 
torture, evidencing an intention to remove any fixing of values by statute. By leaving Section 2340 silent 
as to the harm done by torture in coit^arison to other harms. Congress allowed the necessity defense to 
apply when appropriate. 

Further, the CAT contains an additional provision that “no exceptional circumstances whatsoever, 
whether a state of war or a dueat of war, internal political instability or any otter public emeigency, may be 
invoked as a justification of torture.” CATait2.2. Aware ofthis provision ofdie treaty, and of to 
cbfinition of to iKcessity defense that allows to le^^lature to provide for an exception to to defense, see 
Model Penal Code § 3.02(b), Congress did not incorporate CAT article 2.2 into Section 2340. Given that 
Congress omitted CAT’s efftwt to bar a necessity or wartime defense, we read Section 2340 as permitting 
to defense. 
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B. Self-Defense 

Even if a court were to find that a violation of Section 2340A was not justified by 
necessity, a defendant could still appropriately raise a claim of self-defense. The right to 
self-defense, even when it involves deadly force, is deeply embedded in our law, both as 
to individuals and as to the nation as a whole. As the Court of Appeals for the D.C. 
Circuit has explained: 

More than two centuries ago, Blackstone, best known of the expositors of 
the English common law, taught that “all homicide is malicious, and of 
course amounts to murder, unless . . . excused on the account of accident 
or self-preservation. . . Self-defense, as a doctrine legally exonerating 
the taking of human life, is as viable now as it was in Blackstone’s time. 

United States v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense is a 
common-law defense to federal criminal law offenses, and nothing in the text, structure 
or history of Section 2340A precludes its application to a charge of torture. In the 
absence of any textual provision to the contrary, we assume self-defense can be an 
appropriate defense to an allegation of torture. 

The doctrine of self-defense permits the use of force to prevent harm to another 
person. As LaFave and Scott explain, “one is justified in using reasonable force in 
defense of another person, even a stranger, when he reasonably believes that the other is 
in immediate danger of unlawful bodily harm from his adversary and that the use of such 
force is necessary to avoid this danger.” Id. at 663-64. Ultimately, even deadly force is 
permissible, but “only when the attack of the adversary upon the other person reasonably 
appears to the defender to be a deadly attack.” Id. at As with our discussion of 
necessity, we rvill review the significant elements of this defense.*^ According to LaFave 
and Scott, the elements of the defense of others are the same as those that apply to 
individual self-defense. 

First, self-defense requires that the use of force be necessary to avoid the danger 
of unlawful bodily harm. Id. at 649. A defender may justifiably use deadly force if he 
reasonably believes that the other person is about to inflict unlawful death or serious 
bodily harm upon another, and that it is necessary to use such force to prevent it. Id. at 
652. Looked at from the opposite perspective, the defender may not use force when the 
force would be as equally effective at a later time and the defender suffas no harm or 
risk by waiting. See Paul H. Robinson, 2 Criminal Law Defenses § 131(c} at 77 (1984). 
If, however, other options permit the defender to retreat safely from a confrontation 
without having to resort to deadly force, the use of force may not be necessary in the first 
place. La Fave and Scott at 659-^0. 


“ Early cases had suggested that in order to be eligible for defense of another, one should have some 
personal relationship mth die one in need of protection. That view has been ^scarded. LaFave & Scott at 
664 . 
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Second, self-defense requires that the defendant’s belief in the necessity of using 
force be reasonable. If a defendant honestly but unreasonably believed force was 
necessary, he will not be able to make out a successful claim of self-defense. Id. at 654. 
Conversely, if a defendant reasonably believed an attack was to occur, but the facts 
subsequently showed no attack was threatened, he may still raise self-defense. As 
LaFave and Scott explain, “one may be justified in shooting to death an adversary who, 
having threatened to kill him, reaches for his pocket as if for a gun, though it later 
appears that he had no gun and that he was only reaching for his handkerchief.” Id. 
Some authorities, such as the Model Penal Code, even eliminate the reasonability 
element, and require only that the defender honestly believed — regardless of its 
unreasonableness— that the use of force was necessary. 

Third, many legal authorities include the requirement that a defender must 
reasonably believe that the unlawful violence is “imminent” before he can use force in his 
defaise. It would be a mistake, however, to equate imminence necessarily with timing — 
that an attack is immediately about to occur. Rather, as the Model Penal Code explains, 
what is essential is that , the defensive response must be “immediately necessary.” 
Model Penal Code § 3.04(1). Indeed, imminence may be merely another way of 
expressing the requirranent of necessity. Robinson at 78. LaFave and Scott, for example, 
believe that the imminence requirement makes sense as part of a necessity defense 
because if an attack is not immediately upon flie defender, the defender has other options 
available to avoid the attack that do not involve the use of force. LaFave and Scott at 
656. If, however, the fact of the attack becomes certain and no other options remain, the 
use of force may be justified. To use a well-known hypothetical, if A were to kidnap and 
confine B, and then tell B he would kill B one week later, B would be justified in using 
force in self-defense, even if the opportunity arose before the week had passed. Id. at 
656; see also Robinson at § 131(c)(1) at 78. In this hypothetical, while the attack itself is 
not imminent, B’s use of force becomes immediately necessary whenever he has an 
opportunity to save himself finm A. 

Fourth, the amount of force should be proportional to the threat. As LaFave and 
Scott explain, “the amount of force which [the defender] may justifiably use must be 
reasonably related to the threatened harm which he seeks to avoid.” LaFave and Scott at 
651 . Thus, one may not use deadly force in response to a threat that does not rise to 
death or serious bodily harm. If such harm may result, however, deadly force is 
appropriate. As the M^el Penal Code § 3.04(2)(b) states, “[t]hc use of deadly force is 
not justifiable . . . unless the actor believes that such force is necessary to protect himself 
against death, serious bodily injury, kidnapping or sexual intercourse compelled by force 
or threat.” 

Under the current circumstances, we believe that a defendant accused of violating 
Section 2340A could have, in certain circumstances, grounds to properly claim the 
defense of another. The threat of an impending terrorist attack thi^tens the lives of 
hundreds if not thousands of American citizens. Whether such a defense will be upheld 
depends on the specific context within which the interrogation decision is made. If an 
attack appears increasingly likely, but our intelligence services and armed forces cannot 
prevent it without the information fiom the interrogation of a q)ecific individual, then the 
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more likely it will appear that the conduct in question will be seen as necessary. If 
intelligence and other information support the conclusion that an attack is increasingly 
certain, then the necessity for the interrogation will be reasonable. The increasing 
certainty of an attack will also satisfy the imminence requirement. Finally, the fact that 
previous a! Qaeda attacks have had as their aim the deaths of American citizens, and that 
evidence of other plots have had a similar goal in mind, would justify proportionality of 
interrogation methods designed to elicit information to prevent such deaths. 

To be sure, this situation is different from the usual self-defense justification, and, 
indeed, it overlaps with elements of the necessity defense. Self-defense as usually 
discussed involves using force against an individual who is about to conduct the attack. 
In the current circumstances, however, an enemy combatant in detention docs not himself 
present a threat of harm. He is not acmally carrying out the attack; rather, he has 
participated in the planning and preparation for the attack, or merely has knowledge of 
the attack through his membership in the terrorist organization. Nonetheless, leading 
scholarly commentators believe that interrogation of such individuals using methods that 
might violate Section 2340A would be justified under the doctrine of self-defense, 
because the combatant by aiding and promoting the terrorist plot “has culpably caused 
the situation where someone might get hurt. If hurting him is the only means to prevent 
the death or injury of others put at risk by his actions, such torture should be permissible, 
and on the same basis that self-defense is permissible.” Michael S. Moore, Torture and 
the Balance of Evils, 23 Israel L. Rev. 280, 323 (1989) (symposium on Israel’s Landau 
Commission Report).^* Thus, some commentators believe that by helping to create the 
threat of loss of life, terrorists become culpable for the threat even though they do not 
actually carry out the attack itself. They may be hurt in an interrogation because they are 
part of the mechanism that has set the attack in motion, id. at 323, just as is someone who 
feeds ammunition or targeting infoimation to an attacker. Under the present 
circumstances, therefore, even though a detained enemy combatant may not be the exact 
attacker — he is not planting the bomb, or piloting a hijacked plane to kill civilians — he 
still may be harmed in self-defense if he has knowledge of fiiture attacks because he has 
assisted in their planning and execution. 

Further, we believe that a claim by an individual of the defense of another would 
be further supported by the fact that, in this case, the n^on itself is under attack and has 
the right to self-defense. This fact can bolster and support an individual claim of self- 
defense in a prosecution, according to the teaching of the Suprrane Court in In re Neagle, 
135 U.S. 1 (1890). In that case, the State of California arrested and held deputy U.S. 
Marshal Neagle for shooting and killing the assailant of Supreme Court Justice Field. In 
granting the writ of habeas corpus for Neagle’s release, the Supreme Court did not rely 
alone upon the marshal’s right to defend another or his right to self-defense. Rather, the 
Court found that Neagle, as an agent of the United States and of the executive branch, 
was justified in the killing because, in protecting Justice Field, he was acting pursumt to 


“ Moore distinguishes that case ftom one in which a person has information ftat could stop a terrorist 
attack, but who does not take a hand in the teirorist activity itself, such as an innocent person who learns of 
the attack from her spouse. Moore, 23 Israel L. Rev. at 324. Such individuals, Mowe finds, would not be 
subject to the use of force in self-defense, although they might be under the doctrine of necessity. 
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the executive branch’s inherent constitutional authority to protect the United States 
government. Id. at 67 (“We cannot doubt the power of the president to take measures for 
the protection of a judge of one of the courts of the United States who, while in the 
discharge of the duties of his office, is threatened with a pasonal attack which may 
probably result in his death.”). That authority derives, according to the Court, from the 
President’s power under Article II to take care that the laws are faithfully executed. In 
other words, Neagle as a federal officer not only could raise self-defense or defense of 
another, but also could defend his actions on the ground that he was implementing the 
Executive Branch’s authority to protect the United States government. 

If the right to defend the national government can be raised as a defense in an 
individual prosecution, as Neagle suggests, then a government defendant, acting in his 
official capacity, should be able to argue that any conduct that arguably violated Section 
2340A was undertaken pursuant to more than just individual self-defense or defense of 
another. In addition, the defendant could claim that he was fulfilling the Executive 
Branch’s authority to protect the federal government, and the nation, from attack. The 
September 1 1 attacks have already triggered that authority, as recognized both under 
domestic and international law. Following the example of In re Neagle, we conclude that 
a government defendant may also argue that his conduct of an interrogation, if properly 
authorized, is justified on the basis of protecting the nation from attack. 

There can be little doubt that the nation’s right to self-defense has been triggered 
under our law. The Constitution announces that one of its purposes is “to provide for the 
common defense.” U.S. Const., Preamble. Article I, § 8 dwlares that Congress is to 
exercise its powers to “provide for the common Defence.” See also 2 Pub. Papers of 
Ronald Reagan 920, 921 (1988-89) (ri^t of self-defense recognized by Article 51 of the 
U.N. Charter). The President has a particular responsibility and power to take stqjs to 
defend the nation and its people. In re Neagle, 135 U.S. at 64. See also U.S. Const., art 
IV, § 4 (“The United States ^all . . . protect [each of the States] against Invasion”) . As 
Commander-in-Chief and Chief Executive, he may use the armed forces to protect the 
nation and its people. See, e.g.. United States v. Verdugo-Urquidez, 494 U.S. 259, 273 
(1990). And he may employ secret agents to aid in his work as Commander-in-Chief. 
Totten V. United States, 92 U.S. 105, 106 (1876). As the Supreme Court observed in The 
Prize Cases, 67 U.S. {2 Black) 635 (1862), in response to an armed attack on the United 
States “the President is not only authorized but bound to resist force by force . . . without 
waiting for any special legislative authority.” Id. at 668. The September 11 events were 
a direct attack on the United States, and as we have explained above, the President has 
authorized the use of military force with the support of Congress.^® 


“ While the President’s constitutional determination alone is sufiicient to justify the nation’s resort to self- 
defense, it also bears noting that flie right to self-defense is ftnlher recogniod under international law. 
Article 51 of the U.N. Chatter declares that “(njolhing in the present Charter slall inqrair the inherent right 
of individual or collective self-defense if an armed attack occurs against a Member of the United Nations 
until the Security Council has taken the measures necessary to maintain international peace arrf security.” 
The attacks of September 11,2001 clearly constitute an armed attack against the United States, and indeed 
were the latest in a long history of al Qaeda sponsored attacks against tlK United States. This conclusion 
was acknowledged by the United Nations Security Council on September 28, 2001. when it unanimously 
adopted Resolution 1373 explicitly “leatBrming the inherent tight of individual and collective self-defence 
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As we have made clear in other opinions involving the war against al Qaeda, the 
nation’s right to self-defense has been triggered by the events of September 11. If a 
government defendant were to harm an enemy combatant during an interrogation in a 
marmer that might arguably violate Section 2340A, he would be doing so in order to 
prevent further attacks on the United States by the al Qaeda terrorist network. In that 
case, we believe that he could argue that his actions were justified by the executive 
branch’s constitutional authority to protect the nation from attack. This national and 
international version of the right to self-defense could supplement and bolster the 
government defendant’s individual right. 

Conclusion 

For the foregoing reasons, we conclude that torture as defined in and proscribed 
by Sections 2340-2340A, covers only extreme acts. Severe pain is generally of the kind 
difficult for the victim to endure. Where the pain is physicd, it must be of an intensity 
akin to that which accompanies serious physical injury such as death or organ failure. 
Severe mental pain requires suffering not just at toe moment of infliction but it also 
requires lasting psychological harm, such as seen in mental disorders like posttraumatic 
stress disorder. Additionally, such severe mental pain can arise only fiom toe predicate 
acts listed in Section 2340. Because toe acts inflicting torture are extreme, there is 
significant range of acts that though they might constitute cruel, iitouman, or degrading 
treatment or pimishment fail to rise to toe level of torture. 

Further, we conclude that under toe circumstances of toe current war against al 
Qaeda and its allies, ^plication of Section 2340A to interrogations undertaken pursuant 
to toe President’s Commander-in-Chief powers may be unconstitutional. Finally, even if 
an interrogation method might violate Section 2340A, necessity or self-defense could 
provide justificatiotrs that would eliminate any criminal liability. 

Please let us know if we can be of further assistance. 




S. Bybee 
Attorney General 


as recognized by the charter of toe United Nations.” This right of self-defense is a right to effective self- 
defense. In other words, the victim state has toe right to use force against the aggressor who has initiated 
an “amKd attack" until the threat has abated. The United States, through its military and intelligence 
personnel, has a right recognized by Article 51 to continue using force until such tiiiK as toe threat posed 
by al Qaeda and otoer ternarist groups connected to toe September Uto attacks is coinjletely ended.” 
Other treaties re-afBrm toe right of toe United States to use force in its self-defense. Sec, e.g., Inter- 
American Treaty of Reciprocal Assistance, art. 3, Sept. 2, 1947, T.I.A.S. No. 1838, 21 U.N.T.S. 77 (Rio 
Treaty); North Atlantic Treaty, art. 5, Apt. 4, 1949, 63 Stat 2241, 34 U.N.T.S. 243. 
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APPENDIX 

Cases in which IhS. courts have concluded the defendant tortured the plaintiff: 

• Plaintiff was beaten and shot by government troops while protesting the 
destruction of her property. See fViwa v. Royal Dutch Petroleum, 2002 WL 
319887 at *7 (S.D.N.Y. Feb. 28, 2002). 

• Plaintiff was removed from ship, interrogated, and held incommunicado for 
months. Representatives of defendant threatened her with death if she attempted 
to move from quarters where she was held. She was forcibly separated from her 
husband and unable to learn of his welfare or whereabouts. See Simpson v. 
Socialist People's Libyan Arab Jamahiriya, 180 F. Supp. 2d 78, 88 (D.D.C. 2001) 
(Rule 12(b)(6) motion). 

• Plaintiff was held csqjtive for five days in a small cell that had no lights, no 
window, no water, and no toilet. During the remainder of his captivity, he was 
frequently denied food and water and given only limited access to the toilet. He 
was held at gunpoint, with his captors threatening to kill him if he did not confess 
to espionage. His captors threatened to cut off his fingers, pull out his fingernails, 
and shock his testicles. See Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22— 
23, 25 (D.D.C. 2001) (default judgment). 

• Plaintiff was imprisoned firr 205 days. He was confined in a car park that had 
been converted into a prison. His cell had no water or toilet and had only a steel 
cot for a bed. He was convicted of illegal entry into Iraq and transferred to 
another facility, where he was placed in a cell infested with vermin. He shared a 
single toilet with 200 other prisoners. While imprisoned he had a heart attack but 
was denied adequate medical attention and medication. See Daliberti v. Republic 
of Iraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (defauh judgment). 

• Plaintiff was imprisoned for 126 days. At one point, a guard attempted to execute 
him, but miother guard intervened. A truck transporting the plaintiff ran over 
pedestrian at full speed without stopping. He head other prisoners being beaten 
and he feared being beaten. He hal serious medical conditions that were not 
promptly or adequately treated. He was not given sufficient food or water. See 
Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (default 
judgment). 

• Allegations that guards beat, clubbed, and kicked the plaintiff and that the 
plaintiff was interrogated and subjected to physical and verbal abuse sufficiently 
stated a claim for torture so as to survive Rule 12(b)(6) motion. See Price v. 
Socialist People’s Libyan Arab Jamahiriya, 1 10 F. Supp. 2d 10 (D.D.C. 20(X)). 

• Plaintiffs alleged that they were blindfolded, interrogated and subjected to 
physical, mental, and verbal abuse while they were held captive. Furthermore, 
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one plaintiff was held eleven days without food, water, or bed. Another plaintiff 
was held for four days without food, water, or a bed, and was also stripped naked, 
blindfolded, and threatened with electrocution of his testicles. The other two 
remaining plaintiffs alleged that they were not provided adequate or proper 
medical care for conditions that were life threatening. The court concluded that 
these allegations sufficiently stated a claim for torture and denied defendants Rule 
12(b)(6) motion. See Daliberti v. Republic v. Iraq, 97 F. Supp. 2d 38, 45 (D.D.C. 
2000) (flnding that these allegations were “more than enough to meet the 
definition of torture in the [TVPA]”). 

Plaintiff’s kidnappers pistol-whipped him until he lost consciousness. They then 
stripped him and gave him only a robe to wear and left him bleeding, dizzy, and 
in severe pain. He was then imprisoned for 1,908 days. During his 
imprisonment, his captors sought to force a confession fiom him by playing 
Russian Roulette wift him and threatening him with castration. He was randomly 
beaten and forced to watch the beatings of others. Additionally, he was confined 
in a rodent and scorpion infested cell. He was bound in chains almost the entire 
time of his confinement. One night during the winter, his captors chained him to 
an upper floor balcony, leaving him exposed to the elements. Consequently, he 
developed fiostbite on his hands and feet. He was also subjected to a surgical 
procedure for an unidentified abdominal problem. See Cicippio v. Islamic 
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C. 1998). 

Plaintiff was kidnapped at gunpoint. He was beaten for several days after his 
kidnapping. He was subjected to daily torture and threats of death. He was kept 
in solitary confinement for two years. During that time, he was blindfolded and 
chained to the wall in a six-foot by six-foot room infested with rodents. He was 
shackled in a stooped position for 44 months and he developed eye infections as a 
result of the blindfolds. Additionally, his captors did the following; forced him to 
kneel on spikes, administered electric shocks to his hands; battered his feet with 
iron bars arnl struck him in the kidneys with a rifle; struck him on the side of his 
head with a hand grenade, breaking his nose and jaw; placed boiling tea kettles on 
his shoulders; and they laced his food with arsenic. See Cicippio v. Islamic 
Republic of Iran, 18 F. Supp. 2d 62 (D.D.C. 1998). 

Plaintiff was pistol-whipped, bound and gagged, held cqjtive in darkness or 
blindfold for 18 months. He was kqrt chained at either his ankles or wrists, 
wearing nothing but his undershorts and a t-shirt As for his meals, his captors 
gave him pita bread and dry cheese for breakfast, rice with dehydrated soup for 
lunch, and a piece of bread for dimier. Sometimes the guards would spit into his 
food. He was regularly beaten and incessantly interrogated; he overheard the 
deaths and beatings of other prisoners. See Cicippio v. Islamic Republic of Iran, 
18 F. Supp. 2d 62, (D.D.C.1998). 

Plaintiff spent eight years in solitary or near solitary confinement He was 
threatened with death, blindfolded and beaten while handcuffed and fettered. He 
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was denied sleep and repeatedly threatened him with death. At one point, while 
he was shackled to a cot, the guards placed a towel over his nose and mouth and 
then poured water down his nostrils. They did this for six hours. During this 
incident, the guards threatened him with death and electric shock. Afterwards, 
they left him shackled to his cot for six days. For the next seven months, he was 
imprisoned in a hot, unlit cell that measured 2.5 square meters. During this 
seven-month period, he was shackled to his cot— at first by all his limbs and later 
by one hand or one foot. He remained shackled in this manner except for the 
briefest moments, such as when his captors permitted him to use the bathroom. 
The handcuffs cut into his flesh. See Hilao v. Estate of Marcos, 103 F.3d 789, 

790 (9th Cir. 1996). The court did not, however, appear to consider the solitary 
confinement per se to constitute torture. See id. at 795 (stating that to the extent 
that [the plaintiff’s] years in solitary confinement do not constitute torture, they 
clearly meet the definition of prolonged arbitrary detention.”). 

High-ranking military officers interrogated the plaintiff and subjected him to 
mock executions. He was also threatened with death. See Hilao v. Estate of 
Marcos, 103 F.3d 789. 795 (9th Cir. 1996). 

Plaintiff, a nun, received anonymous threats warning her to leave Guatemala. 
Later, two men with a gun kidnapped her. They blindfolded her and locked her in 
an unlit room for hours. The guards interrogate her and regardless of the 
answers she gave to their questions, they burned her with cigarettes. The guards 
then showed her surveillance photographs of herself They blindfolded her again, 
stripped her, and raped her repeatedly. See Xuncax v. Gramajo, 886 F. Supp. 162, 
176 (1995). 

Plaintiffs were beaten with truncheons, boots, and guns and threatened with death. 
Nightsticks were used to beat their backs, kidneys, and the soles of their feet. The 
soldiers pulled and squeezed their testicles. When they fainted from the pain, the 
soldiers revived them by singeing their nose hair with a cigarette lighter. They 
were interrogated as they were beaten with iron barks, rifle butts, helmets, and 
fists. One plaintiff was placed in the “djak” position, i.e., with hands and feet 
bound and suspended fiom a pole. Medical treatment was withheld for one week 
and then was sporadic and inadequate. See Paul v. Avril, 901 F. Supp. 330, 332 
(S.D. Fla. 1994). 

Alien subjected to sustained beatings for the month following his first arrest. 

After his second arrest, suffered severe beatings and was burned with cigarettes 
over the course of an eight-day period. Al-Saher v. INS, 268 F.3d 1 1 43, 1 1 47 (9th 
Cir. 2001) (deportation case). 

Decedent was attacked with knifes and sticks, and repeatedly hit in the head with 
the butt of a gun as he remained trapped in his truck by his attackers. The 
attackers then doused the vehicle wiA gasoline. Although he managed to get out 
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of the truck, he nonetheless burned to death. Tachiona v. Mugabe, No. 00 Civ. 
6666VMJCF, 2002 WL 1424598 at *1 (S.D.N.Y. July 1, 2002). 

• Decedent was attacked by spear, stick, and stone wielding supporters of 
defendant. He was carried off by the attackers and “was found dead the next day, 
naked and lying in the middle of the road[.]” From the physical injuries, it was 
determined that the had been severely beaten. According to his death certificate, 
he died from “massive brain injury from trauma; [] assault; and [] laceration of the 
right lung.” Tachiona v. Mugabe, No. 00 Civ. 6666VMJCF, 2002 WL 1424598 
at *2 (S.D.N.Y. July 1, 2002), 

• Decedent was abducted, along with five others. He and the others were severely 
beaten and he was forced to drink diesel oil. He was then summarily executed. 
Tachiona v. Mugabe, No. 00 Civ. 6666VMJCF, 2002 WL 1424598 at *4 
(S.D.N.Y. July 1,2002). 

• Forced sterilkation constitutes torture. Bi 2hu Lin v. Ashcroft, 1 83 F. Supp. 2d 
551 (D. Conn. 2002) (noting determination by immigration judge that such 
conduct constimtes torture). 

There are two cases in which U.S. courts have rejected torture claims on the 
ground that the alleged conduct did not rise to the level of torture. In Faultier v. Johnson, 
99 F. Supp. 2d 774 (S.D. Tex. 1999), the district court rejected a death row inmate’s 
claim that psychological trauma resulting from repeated stays of his execution and his 22- 
year-wait for that execution was torture under CAT. The court rejected this contention 
because of the United States’ express death penalty reservation to CAT. See id. In 
Eastman Kodak v. Kavlin, 978 F. Supp. 1078, 1093 (S.D. Fla. 1997), the plaintiff was 
held for eight days in a filthy cell with drug dealers and an AIDS patient. He received no 
food, no blanket and no protection fiom other irunates. Prisoners murdered one another 
in front of the plaintiff. Id. The court flatly rejected the plaintiff’s claim that this 
constituted torture. 
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MmORAN&OM FOR JOBN A. KQZO 
SFNmR BSPOTY QBNIRAL COTOISEU 

Re; A^Uattkm IB X3.S.C. %i4B-2B4QA to ihe Ute- C^Udn TtdtrUques 

m^Jnierr(^(rtion<^HtghVotueatQciedaDommees 

0) our Memorandum fi)r John K Rizzo, Senior Deputy General Cooosei, CenUid 
Inteltigeoce Agmey; from StevM O. Bradbury, ^inctpil Deputy Assilttctt Astoot^ Oeneral, 
Office of Legal CocRisel, /le; Applhatientf 18 (IS. C. §5 234B~234CA 0C€rtapt Techniques 
Thcai4qyBe (JM h the In t e m i at hnef a Bi^VtAtealQixdaDetaimeQMa^ 10, 
CTechtOqite^^ wtiBdxoased the epflicatioa of the asti-torture statute, I8UJ5.C, |$ 2M0- 
2I40A, fioxertua iaterrosttkm tedi^quea that the QA might use in the ipMatimttiqt of a spcdHo 
a! Qaeda operattvo. Then^^coasid^eeGhteehni^iiidividuany; We.ftOwooh9^the 
applicadonoftbe statute to ffie use offfieie same teehiiujues in combinaHoo. Subject to the 
conditions aito Umitattoas set om here Slid to recAnii^ues; ^ve conclude Uiet the authdrized 
combined um of ffiese ^leclfic tedutiques by adequetely trained toterrogators wohld not violate 
8ections23viO-»4QA- 

Tcehn/qvej; whh^ se^oto our general toteq^retaiimi of toe stattoory dements, glides us 
heiA AVtutorefiarlagm toe atttijnn provided to that oftodon, we do not repeat it, but iiiste«l 


M noted to rrcAffAiwe; fte Ototod Kritim tfite DcpinM rflos^ 

the togd slandafto«dirsootlo«i:»^23toA-fruM to TtdmfqitK to cen^tent wfih its 
oMcm«x» toeer Muaoabtoa ftr ItowR COfiKy, Dcpo^r Attocaqr Oa»to,itom Paidd Lerto. Acttof 
AsdtoaAAttora^Oaw^OfficeQn^pICQQBMhRw Zeta/StmtbnbAppBei*fe(M$rItaS.CSS2340- 
33404 (aec,yt,7004X leQ»fn»Btinmanmim,maA^«eihtheeff4kelkmeilt\)^ 
tocooOtoteiQMortotecnt^tkttietoiitoMS. ltoflto^ttochto'ple■^c ^f« pd ^ l m c^toeB^Jftor^Wc»tttotCIA^t>wM 
Qegeadt&wgystttBtftenseeftoe r o techsIq.'u toTiwddeonfenaietoeiteieireineettofiteUaifatoCoderf 
Httoary JtoUa tbtf rnmmteto)eto oftto Aratedytocto or toVahto Slatesebtt^ttoB ndte dte Ocam 
CteiveMiomtocinwmteateMn^ WedenotaddmstbepeaSdo^pMwdr 

artide Id of u» United Ntewm Coomdim Agtotoltotwa «d Othw Ctod, labuBio or 
PutttoracBi, Dee. W, 15M, S, T#ea^ Doc. Nc KKMR I4« DJLT.S. *5 (eatend tste Ibrce fitf U.S. Nov. 20, 
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prewme t (imiluritjr with it. Furthennani is iiefemng to the indiviM usem^stm techsiiiii^ 
vdioK combioeil use is (Sir present sohjpet, we mun those tn^qaes u we desoSied then in 
Ttchnljiia, including alt of die limittdons, presumptions, and ss&giisKis described there. 

One ovemching point ftorarechnlguei bears repeating: Torture is abhonem and 
imiycttally npodiated, see Techniqtm at 1 , and the Preheat to stated that the United States 
will not tiderto it. at I-Z & ei (dtisg Statement on Umted Nsthuis btersMiaial Day is 

Support of Vicriiiis of Torture^ 40 Weddy Comp. Pres. Doc. Jl67-d8 (My 5, 2004)), la 
reehnigvas, we accordingly exercised gtort an in applying sections 2340-23404, to ^ 
bdividto tedadrpies at issue; we apply the same degree of care in considering the omditned use 
of dwse terimirpies. 


t 

Ihider II U.S.C. i 2340A, it is a crime to conunit, attempt to commit, or corugiire to 
commit torture ottside the Oeited States. "Tcatur^isddinedasfaasctccniiniittedbysperson 
acting under color of law spedfically inteaded m inOicI severe physicsi or mental pain or 
sufUng (other than pain (w suffering inadentti to lawM sanction) iqion another person within 
Ms custo# or physical contrm.’' II U.S.C J 2340(1). “Seven me^ pain or suffiriag” is 
iMSaed as proloi^ed menlsl harm caused hy or teaultiag ftom” any r^fixir prciScsIe sets. 
/cC$234()^). There acts are (1) “the intentional inffictioaortlaeateaedinSictionirf'eeyere 
idiyaical pain or suffeting'’; (2) “the adnmastnuion or applieation, or Oreateaed adndrdstcation or 
appiieaticii, of miad-ahering aubataacea orotiwr ptpeedurea caleubred tie i&repi prefimndbi the 
sensei orthe penoni%"; p) “the tinw of laetabiait deattT; and (^“ihn. threat ihetinother 
person will bnminently )» si^ected In doA revere pfa^tiri pab or sd&siBg, or tile 
adminiitniionarappOcaiionofniindHAeting submanceaorotbcrpioccilures calculated to 
disrapt pselbutyttytM seuca or personal^.’' 

In IheUpawr, we concluded dm the hdividual anthorizedureof several specific 
inicrrogstiui tpdthicpies; subject to s variety oflimitslkwa and ss^pmdi; would net violste the 
suaute when employed in the intenogtiioa of s spec& member of Id Qaeda, llnigh we 
conduded that IS leaat in certaiii respects two of the icchahpica presented adhstantial questioBi 
nnder sections 2340-2340A. Tbeiediniques that we uMyaed were dietary numpulstian,nidity. 
the attemkM g ray, walling; the fedal hcU, the fecial dap or insult slap; the abdimaDd dip; 
ctiafnir^Eiieinent, Ml tlaiiding, dteai pbstldos.'Witer doasurg^SOended sleep deptivdioo, 
andthe“vniethasni.'' Tedmlgua a 1-15. 


IMth nor (to ee addicss ear geesden nidlag IS caddoes or ceaSacaeal erddasieii, ssdBlto hem fee ' 
I M cn egal i imefiladaeei. Wesneseaatoeraarioee«feey|iiicaiM<diectiiaia2340d}40Aitoii«iyaiaiC 
(bepeayvinnefllKDcFirtiBealerjustiotcrecnhfigiatgiiieainelto. nadhr.eentefealsecdeB 
40S7(a) otHfi. 1361 (t09th Ceng. Isl leisO; if b kcemer hnr, andd ferbideycadhg er ebOfdiiig feeds Bale 
aviUaMe 0)1 IhdMa *» sahtecr ay pean la On cnedr or andw Deptnied cenud ef the UaM Sates u 
toitin;" bdhmaiK (he Nil weuld defiae “kme' » have “toa meadag ghee Oat term fa stetien 334b(l} Oflitle 
UniteiSiaKs code,’ } 605701X1), feepiovinoa <» die (sitiBt k nt^ apply bese d dO wodd e»^ rcdSrm 
the preesislaig pnhfeldons on tnitnn in tecthm 234«-234(lA. 
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analyzed only the use of thCMteduHiiaetiiidividaUy. As we have 
preinousty tdslsed, however, "oouTO lead (o take a toofity-dfehe-chcumslanca approaeh and 
consider an entire eouraeofcoitductlodttennuiewhelhertaituiB has oeciured.'' h&monishiin 
&r Iota Riizo, Aotu^ General Coonse!, Ceotia) IntdligeBce iiidn lay S. Byl^ 

Assistant Attorn^ Geictal, Office a{Le^Covnid,Ite.' bUemigatm^alQatdaC^iatitlve 
at9 (Atig. l,2CI!)2)CAnt^?rtgntAMildRnorandW0(IS}. A cewqilete analysis under seedtos 
234b-23dOA dius enliSs as eaamhiatioa of the combined effiets of any tedmqnes that be 

used. 


hi condoitiajstldssiatysia, then are tod addffional areas t^giaandcsncera. first,ita 
poasihle dHdtte ^ipBei^att of ces^ rwjwdtyat ndglit render die detalaeauasniaBy 
susoefidbletoiil^dtBalornHBfalh^oraaaia^ tfdut’vnnthocaa^uSedrasccood 
eedudnua diat would not anfinaiBy baesi|KCted te—^ couh) not nSsoaably he cosddesed 
apedfin^ihteadedw — caoiesevempli^oal or ashlal pain or suffering i^hwlfiaii^ in 
csise Sevan pityrical or mental pain or suffstihg bseauae of the crdanced lusceptikffidr created 
by the firtttashoiqtM. I}epM^gonlhecircaaitaixes,anddw lcnowled^andnentdatiteof 
the interrogator, one might caoehide that Seven pain or auffiting waa ^edfleady hdended by 
d»ap(die«ionafdisseoondtaclin^uatotdetahieewhawaa paffioilaity vulaenibfebecausoof 
thaappicalk»<^ttejtd.tschiilqn« BeeauKdwuMafdmeteSmipieaincoadwMtionb 
iiRaa^dbci andio&etcanbaeapeotcdto^physIcaUy'waard'awiiidetaiwe.beeinnettis ’ 
dfficult to asseis as to aptidcular inSyidDal wbsdicr the VpBcation of mnl^do tedmiqnn 
readers that ladividiial mom snaoapdble'tD phyiieal pain or auffering, and bacoiaa a^ 
depiivadoii, tnpaidcalai; hate aunber afdocuinanlad piqraioiagieal effhCtadiHvih'nnae 
cncumataneea, could hepcnhiimiatir ItlaliigipctalitthitallpattfailpaHigQApataoMriL 
paitelasly inlatrogecara and penoiMtl of dnCIA Office ofMsdM ^endoea be 

aware of the potent ffir enbanoed auaeepdbilhy to paia and auffising from eaA tatoR^atioo 
teclmiqaa We alto assnnia that than wUlbaacdve arid ongoing moritoiing by medical and 
paycfaological petaomiel ofeneh dalabiee vda it undttgrnng a le^aaen iatertogatiMt and 
aedve interverillon by amaidwroflfca teaai or medical atiffMaecca$aty, ao aste avoMtha 
posttliiMly of aevara piqndcat or nwoM piu or auShdag wirttitt the oean^ of 1 > 0.8.0. 

${ 2 I 4 fr.tadlM as a ra^ofaucit combhied effids. 


Seemd, h ia posSMe that eaclda taiMilia that do not tbaasolves cause Sevan plgnioal 
^ « snaerfaig lai^ do so in cojpilUnadi^ paiticiilatly ^ihen used over du 30^y 
■ pw{odwf£wUchwed^hara. Agslti^ depending on ffiec!tounistsncas. snd the 
metictl stste cf the imeerr^der, their use might be consdend to bespeeificsliy intended to esuse 
such seven ptin or nifliirir^ TlttteonccracaUsfarmi^ irokspHi«ty^^ntvnfHi« 

eoinbbicd and htiwSey m eoittbii^ 


Your.office has ondined the manner in which maiqr of the indiviibal techniqttas we 
ptevioosly considend cooU be comhiDed adaeigivmlPcptr on CU ’s ConMned Ust of 
MarogOOon Tccl>nlqms{maiiei,ifAtaiaaiM'DK.3a,2ll04fQ‘B0d^^t>miPiq)tf^. the 
Beedgrawiif Fqnr, wdiicb provides Ihopcincipel bi»t fbr our analysis, fitM diyides the pracess 
of tonm^on into three phases: “Mlial Condffions,” "TraiBilioo to &tetogffidn." and 
^enogslkm.* /rf at ]. After deictBiing1hcsedine[diasei, see tot at l-S,tteJo(%roii»d 
l’<iper“pnnridessiooketaptototypicSlintetTDgatioowithatteinpliss>sonIhes{i(dicati(niof 


TOPffiaCJp 


;KT/iI 
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hitaii%idaattchaiqiu^mcoiiUintionii>dM|»fatdy,’'iii itMS. TI»Bai%windi’i^ 
doo not Dchale any dixuisfcm of the tvatetioird; bowmr, you btm sqnratdjr {(ovided to us 
a desoiplioii of how ^ wateihoanl may be used u comhiiiidoo unth otto tedmlques, 
pirticuteljr dieliiy manipul^tm end sleep depriwtkjo. SwEix ftr Seeai P 
Prioe^ Deputy Asa^autAttomeyGen^, Office of Legal Cou^'' 

Axmi^ Gaienl Cowisei, CIA, at 3-4 (Apr. 22, 2005) 22 1 

Pham (^IlKlnlerwgaSon Process 


He tot phase ofthemteno g alioa process^ “IiilltalOsaHtioiiia*’ih>es act tevetve 
nicsT^paiaB ttMaBes, and you have DOt asked ua to cousider any le^ ipietdea legardii^ the 
dA’spncdcesduiiiigtidt phase The ‘TaitialCoiidittoaal’aosetheleas seethes^ fix use of 
the iatoioptioii teehaiques, which some later.' 


Accocdbg tolhe Baobgroand Apw, befixe being flown to the ate of intenoga&m, a 
detdnee is givai a medical emulnatioa. &thenis '*teairelysbadded aodisdeptiyeditfngM 
and sound Onai^ the use of UindfiddaeanmiS, sad hoods* dutjiig the flight, /dt at Z Anon- 
board.me&alofilCeroKifiitonliiseaii^a Seaahypeiaonnei also inooitor the detahiee fix 
signs of Asinas. T^noaiiival at the site^ the deiaiDee “finds bsmself hi conqdeie consol 
Americai^ and la subjected to “(nedsai iiwet, tad almost cfinicaT procadune da^pwd to 
undetseofe “the eaonnity and soddenaessof the dangein envinMawtd, the uneetmin^ about 
what wifi h^ipeariieict, and the patcatial (head (a deta^] may have oftScusto#* M Ms 
had and fittt are s^ved; ha phyalcti eontffiiae b doeaoealed flson^ pbotogtii^ tato wUe 
’ heitn«rfe; iadh»isgiveainefi^tadp ayeho leg )eaj iiitetvl»wttoaa i e aa Macei t ifi tl o ti a nd to 
. main aiae there are no edntniiidiciAoarta flic Use t^aay pnUealar intenogatioe tedmiqusi 
S«fc£at2-3. 

The detdnee then enters the neat phase; the “Transhida In btendgalioR’’ The 
intcrrogatoin conduct an iiflUal interview, “ia a rebtsvieiy benign environaienl,* to asceihdn 
whefiserthedetaineeia-ndllihgtoeeapetate The detainee is “nomatlydothed but seated and 
shackled for seonrhy purposes.* fid at 3. The htorogilna take “an open, fion.tbceatemDg 
appcoacl^* Ian the detainee “would have toprovida infiinattlaa on acthiotble theats and 
loeatioa infinnietion on T^fiv-Value Targets st large — not lowerdevel infinmation-rfiir 
intcrroj mtora to oontiiwe with fthisl neutral Moroach.” Zd ffthe detainee rfoee not meet tids 
"vetyl i8gh*a&hdsid, tBeintemgiibfi subnik a detailed intenogafirflTpIsn to OA headquarters 


UBpenffneteeiaiirtopreucIthcdeliiBaeocIheieadDioaianSdattAfoaOirSQaiahtaesasaetiiovidefiir 
the use cdsedstbes for imenogsdoo. . The Aidgrandi^pvr dew aot anito the adiahinadee of aiW diup 
during foe detainee’s liaaspoitadeaMIhedlsedllBialactsliai or at sogreaertfaaqsndwcde bet arkkesi'idr 
suO t dndnhnM l o n. OMfi;«ewdit)taadlhaansHeerangriBeofsedaaondarii«fotliaawerto(adeCfoiHis 

foe lari use years stiditrift that the hriore gsU otpeepaai does not use saririhsi os med i raden for foetanpossef 

huemifiliiw. WecWiontbalanyaeeorieda8mihouidhc<ui^esaktated.jiidadh«aaderMn.S£. 
S334opXga PorprepooetofairattshstaweasHoiefoalnodnipBeadBriRirieecddail^tteietswiripcriDdor 
■hit these are an oegetag elfiicts fiooe nay adadohndos of aay dngo fldua sssansdun does not h^ our aadsds 
and condosiggs cotildchaiigc. 
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IC^V. 


(BN 


fix ippronl. If (be medical and pt]rciiaIogicai anosmenU find no contraiidicidoin to tke 
prop<^ |di% and if senior CIA officoi at twadquartera ^i^ve some nr lU of the plan Ihoug^ 
a tnnsnifited to the site of the intenogalton^ the imcnogatkn moves to the'next (fiiak M’ 

Three intenogmhm techniques ire-^ipical iy used to bring the dctsiDee to "a basdin^ 
dependent aate,” '‘deiaaastrtt[in^ to the [detainee] dut hehas no contiol over iasc human 

Imfficdiatoneedsmorcfiian^infbcmsIiooheispiotecth^^Bti. The three technique 
used to establish this Irasetine^ an nudity, sleep d^vathm (with stedding and, e ieast II 
times^iMasetfadbqxrXaaddiMatyinan^UhriaB. These ttchmqnOitl^ehlUdsi^ie 
deaciibed in some defcd^ 'T^ire Ihtle to ho physicd iaieiactieo betWa the deWnee 
intenogator.” RicItgraui^Pt^uS. 

Other tedmiqnes, which ^require phyrieal iatencaion between die iiuenogator and 
.detainer* ace cbaraoteriaed as ‘bsonulive" and Ve used piincipaUy to correct, stiftl^ Of .. . 
adueve mother enabling obf eetive with the detainee.” Id These techniques ”me not used 
aihtoltaneousiy but ate often used interchangeably during an individual iatem^dioo sesiiog.” 

U The iosoltsiap is used ‘’periadically throughout the interrogation process when the 
int«cogawr needs to immediately eorrcct the detainee or pcovkle a cotacquence to a detainee’s 
respeiae or non-re^ioiise.” /rfatS-d. The hmlt slap ”can he used in combiadiimwidi water 
doudagorlme^ngatieaapoaitionar— teehniqiieslhaita»notchafestiriasdaa~cotrecfivn’ H 
m 6. Another oocredive techniqiHi the ihdoadnal dap^la aiiBllar to the inauh aiap is 
dSpiicatioa end demred lenift” and 'providoa dw vartite necessity to keep a h^ levd of 
uiqicedjdSbilityindiebiteirDga8anprpeeai* Id Theabdondnal.^mayhedniitaocatisty. 
ctnnbMwkh water dcuaing, stress pocitisos, tad wafiitudiiig. AdM ccnecfivetechniquei 
the &cisl hold, 'is used apaiiaglythrauglMiitiatetregtiian.” U B is notpeinfiii; bat 
'iieinoiisliatcs the intencgatof’scaalrol over the (delaine^.” Id Blooaiybeailimitaarously 
combined with water doting, sBesspoAhnii, and wall staniHng. M %n&y,fbealtenfion 
grasp “mqp be tiled aeveial tiraea ip die fame inlenogailoif and may b» shhuBanaoDsly 
coadiinedadth water douihig or knesliogstiesspcshion M 

Some techniques are ch ii act ei Bed u “coeitivn* These ledanques ‘place the detunee 
in more plqrsical end psychological stresa.” Id at 7. Coercive techniques “ere t^ricaily not used 


’ Tbs CM naialaies ratlin -itosalioe cenWent’ It sD of itt deladen adlilitt (Them nod^ 
nethSnroi»ilMiteclMiqiica”Miis,aedymlBwmadrt»naamssibiklusaibiiiniidsra»siiaiieO'n» 
!]^tnirt»njnlrnirJjM|Mli,nii is m ijt it ititlnlii m i mi m ijriii > r 1 1 uitinii iirn 


ipecac” M HwicootkifsiiiatonrilmiiV. Tie nsilepcwnss tie dssdaie Bern weriwnteg 

cc»aciiiiuorwsrnBibempwiedisMnl>eeipiddn|up*ie«KircliiirilanbBtaiDia4h«rmd 
dliiiipBiaytfantitoiaeaKBdcWewtoieacrdiisbMa U. Tbsgghtprisiditbinp a iaa U eeiariKetiqand 
Ibri nwi llo rl s g ^acmeacalaapiy cl iiil mlre l itiff iadllie i i i ls i io p tii a Alhaeibwedaicisddniidie 
taefiihieis tduiingwhaeiiciiK pM Inacecd 77 dscMd mdanamlibh we Bolellmicaadfagleiiiilcrjib 
ynlBMAiaidKdiee^ailheOccnpathinlSaCEiyiedlfcalAAihabditnthabeidHei^neddiiittcieisisridc 
dpoamoeat beaiiai loss from ceethaces, 2S-lnar pir By upKaeloaoiie ofip to ti dmibsbr wdO) dettnes 

lypi:dlrsdipMltfq»ltMylotbeteilttlntMltMdlHaBantiiifci«»« iMdiifcadlbmiilrJiWrto«l M« &tlhs' 
ft^IwMcting^itotantAlloii^Otii^l^tflqgr^ 
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In coii^l^)^^8ldx)Ugh«}ine combined US9 is possibK^ Id yfillUig^isoi^oftbcnKSt 
e^cti¥« {BtenogattOH tedmitpies because it weaf* down the [det^ine^ idiywcally, hwgfesens 
ui^ertui)^ m the detamee ab^ whstdie latenogatorinay do to lum, and cr^es asenseof 
dread Y^iaitlM[d^!iee] knows bn is about to be walled agam.** M* A detail^ "may be 
wailed one dme (one Impact mdi die wdQ to sake a point or twenty to times 

coioecutivebr 'w^ die mteiTogator requires a more nspemse to a quesdon,” and 

'Smll be waited iii^t^ledai«”duciog a sesmn denied to be hdease. M WaNmg cannot 
pra^cally be used at tbe same time as other kitcrrogatioii tecboi^ies. 

Water tneperatufo and oditf coashtendora of sa&Qr by use of 

aiiodier«ier6fveM;diiw]ti^ wtferdou^ag. St9fiiat7-4^ Thetodhid^*^aybewNd 
INqueidbfwUihithoeeguldelmies.'* id atl As suQested above. interr^amis may eottibine 
water ^btaia$ viddi odier tedolqises. such as stress positions^ wall staa^ig. the Ins^ alap. orthe 
abdombai s^. £*» idi at B. 

Ha mte of sbeeapesdons is ‘Usually setf-nmiUng in dial temporaiy muscle . 

urually leads to tbe [detainee's] bdog unaUe to oudntiin the stress poison aBte^ a poiod 
time.*’ /d DepentBagfuidieparticidarpositk^ stress posiboos may be combuied'n^wa^ 
dtMmsg, the insidt slap, die fr<»al.hold,^ tbe attssdoo grasp. Sk^fd Anodier coercive 
technique. waUstao^g. is ’’usualiys^'^nddng’* in the same w^aa stress poskitms. /d ^ 
may be cmnHoedwdth water dousB^ sad the ^dMninal slap, SMid Oh^guid^itesKiiutdie 
tedbmque cramped condo emeot to no more than horn at a dme ami 1 B boors a day, and 

confioemanhi the **mQaflbo9fr is limited to two boon, /d CnwapcsiconfinmoBmcamiocbe 
used in siaqiltapeotts conddoatioa with eoReodve or odNf coeroive teofatdques. 

We ttodefttand Uiat the CIA's ose of all these interrogstioa tcchniquei is sidi^ to 
ongoing monkofuqt by iotorrogalKMi temn osfflbefs who wffl direet that teefaniques be 
dtecontimierf iftbeqe is a devu^ns from preserMproecduiea and by medical and psydxdogtc^ 
peisoimd fiom QMKI wito wdl dtewt that say or att.techmquM be dteeotttisuml if in tbek 
prodbafomd JMffnem dto detamee may otbowtee suffer severe pteriieai or mental pain or 
eufitent^. Sff TtdMqyss at d>7. 

A Prototypiqcd Inten<^cAk»t 

^Tn^prbtotypi^ imenogatM^^ Wdetaioee*begii» hU-iirsCmtenogsctea sesMon 
stnpped ofhis clothes, shackled, and hooded, widi die wallmg cc^ar over his imad and around 


^ Aiawibiwdftqi*^weodwwewitaaiae^|»tesfcagr,*Ba d kp ow>d ftpsrit?,aBdiaifeabied^ 
s^arttehte^wel ^ad( l f^tm d lhrt ftteae^d ^rWf^ l nlly ,pal^ llwifelalaeeliils'^fleddsftlmwdD.'dmfDm'lo 
ineamateedso^iittttlwmdteideiliittlf'aaddailocaess^^toekaadNqam.'' 
atX BMtlKdemhM6*s*lMadeBdiiMl(iseiiVpMMw(msnBcdhoodortoMllleepimMaaec^hircaEcllo 
betegtwmtwt^hdr*;ktelhedetamee*ittiniilihrlhmrftmimflw.walhaaddisifrti!nrf teaBewed^etocwiS 
&emdMBfiegdhlewtf hi«Rlert(>sedsoethsdiiiiB6t«fatoh#y. Smii YoehsvsiiifmaedndMadctaiieeti 
csqpected to ftel "dreadT at d» piespBct ef mdim became of tbe Aodi and saiFCfss esMed ter da: tedkdq^ and 

bccauto ofdto seam of {Mwettessoes am comm fiom beiag neglify haodted by ito hmimg^itot hecto^ 
tedpsfto caasea dgodteant psbt 
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(^sneck. Bad^roatidPap&^ait9-\(i. theHrtencgst^sfeipovcIheiKjodaadeqilamfe^atc 
detainee can iit^rave Ins student coopentio^ and may szjr Utat the intem^^orf ‘*wlQ do 

wb^Htdestogetimpoctai^mformatioQ.*' /dl* Aajoon as ^detataee does anything, 
incoimimnt |he absnrt^txB' iastmedoas, the lotecogi^ use an insult sli^ or^doislnal 

slap. They eaqdoyw^ogifit becomes dear thalthedetwe is not coopendng in the 
interro^tlm. Tldtiequ«ice*'maycondouefbf severain)efekcr«Uonsutheinteriogah»s 
co^nueto oaeaeure dw [ctetakee'a] resistance posture and apj^y a m^adve eoBSetp^txie to [his] 
redaonceefito." /d The iikenosttofs and seeuri^ officers then pot the dddnee into postton 
.dir stwdfflgskM^ b^io iSetary manipalatieo throt^ a U(piid di^ »sd 

deudneeii^Ceiieept&ra^aper}. &«lar«itO>tl. Thefii^InterfogttioBseiid^sri^ 
couldhaveltt^S^IO jmf»t«etosevera{boars»sR>uldfi^beadaRead. &«£^idn. 

Tftlat t i tf itfmjg o riftn tOMn AtOarmb> MfhaBfch«fM«ltn.wwtf ofld ff medka! airf 
l>sych(^i^ealpinoi^adviKthat}tefeareBOOOfUniAdieatioiis,afeoondse8ti6Dmybegin. . 
Seefduit. Tbeiiieearvalbetweensetsioaicootdbeaisbortasan^iurerastoi^is24tim. 
^I^attl. At ffie^artofdte second iMsios. the detaipee it released firom die pcgiffittt&r 
landing de^ depfivatUm, is hooded^ and U pt^imed against ^ walUng wdi, wHb the waUing 
cellar ovi^^ h^ aqd around his diwhi Bvenh^erroxivhig the hood, the 

lidenrogAorsuse die attendon^asp to starde die detainee. Tteinnero^tors take off die hood 
and bei^ (piediomiig. ffidiedetakiee dope not give appropriate answers die first que^ioos, 
the iatemgatots use an iflsuU si^ or abdotsiaal aUp. As hi employ wdlhyi ff thi^ 

d^enaine dm die (tetainee ** 1 $ litteot oo aajaitaiaing hii riedstahen posture.** M at 13. This 
aerpience ^inay.eoidBue ffir nidtipte itendDAs as dtp ifitttrogtton condonp to inenire die - 
(d rtaii ae*^ radfeepostufe.** /<£ IheintcriogatootbeaiDeEetndiepresaiiieondiedPcdiiee 
by tuinga hero In donsetbedetainM wfiSi water for several mmotas. Ttwy stop and start the 
doaiiogasdi^oondmied»iBtesrogitioii. .&rid Ih^ then end the aes^alq^ placing the 
detdneeibte the same dccumstanoas as at the end rfdip first scaaon: the detainee it in Hie 
standH^ pCMidon fttf dcq> defatvadoOk is oude {oenqn for a diipci), and b Addeeted to <&aary 
zott^ttiatioB. Ones din sesd«ieo«dd^^ta^froof30 iffinotes to several hours. 
id 


Agabi,ffdiB interrogSdOB team dedaminet there is a need to coDtiaae, add if the medical 
aadpsydarii^icalperstwid-fiiidooccmtrdncdeadoiii^adndsttntoofnayftdiow. The session 

detdneecMdim to res^ die iattriogattsBCoedaue to use waning and dousing. The 

coneodve teduiiques--die insult the abdonand siap» the ^al-hoId» the atteadoa gras^ 

*may be used ses^tigwaAitfag das session based on the responses aadacdOBSrfdie 

[deiameel.’' Jd tWjntenbgstoniffiegrate str^poaitioas t^ waOstaoffiBg into die session 
Furthetmof^**0IidenMcpie6doiiifig and waUffigsmild be repeated nadt^dn^ Jd 
Interrogators **hn one techoii^ to st^portiBote.** Id For example; ^threaten the use of 
wiling unlen the detainee bolds t stress that indudog the d^ainee to remaio In the 
ptKritkmioQgertibanheodiermsewouid Ai fee «d of the 5^oii> the mterro g idcy s and 


’ Weaddtenthcefficutfihbstatenxmb^ 
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personnel pUkce tbo detamee into the same d rcumstaiK«s as at the end of the first two sessions, 
with the detusee subjecttodeep<lepnvafio&,nod)ty,anddiet3i7inaoipui8£}on. Id. 

fit et sesnoos, the bfiarogahtn use those techniques tiud: are proving ^e<^e 
and drop tl» others. Steqid^aivafion “may continue to the 70 to 120 hour raagevmpossibty 
beyond Jot ttw hardest redsters, but in no case exceed the 180-hour time limit" Ms* 15* Ifthe 
m«fic;dm{»;^x>!ogi<»ipenKnmetfiiidcomriin£catioBs^sleeq}^^Hirationwfirendearlw. ^Ire 
id It I5-16, Wlule Gtmfimttiig die use of d^Hvatkni, mi^ty, and didary raaoipuUtion, the 

snterr^idon may add cnmqicd co^emeat ^fiiedetui^be^as'to cooperate^ the 
iatein^toii gradually to efecrewe the use ofintertogttiep t e chni qu es.** Id at U. They 

may peM the detdoeetoa^supp^ciotheSk and provtdemoreappe^Dg food. Sit id 

the enlfie pro<^ in this *^)rt>lotypical haiteiTDgafioft’* nu^ last 30 d^. If achhUtmai 
dme h required and » he# ^iprovat is obtained fiom headquarters, mterrogafion go loager 

tbiB30d^ 1^^everthdesa,“[o]n average, die setuai use c^mterrogttion.te^aiupies covers a 
period of ^ee to seven days, bid can npwanb to fifteen days besed on die radfieitce of the 

- Cdetcinee).’* /<£ As ia our adriee here is h^edtti an inteiiogatioiipninss lasting . 

no more dian 30 days. SekTtchniguestitS. 

' IJ^cf theWaipiuxrdfnComidrKtdwwiihOdm'Tet^qBU 

Wcuodc^and that fiyasmailmanberrfdetainees in very limited circtaaataaccs,1hg 
. t^maywlshtousetbewalerboardieclifl^ue. Yoaha^previoadyeiq^ittned^^ 
#tte tb ow d tectonyi» would be Cl)(heC^hiueredibU$.^tiigeaeefiMaatersmid 

attack Is ImuMneni; (2) there aiu^substahfial and eredWeiadicatorifiiBSidij^ has iwtimMfe^ 
iotelfigenee dm cu pceveitt, dlsnipt or d^ this attadd*; fiid (3) other ihteciofitiott methods 
. have ftsled or are uofik^ to yield actionable joteOligesce in tune to j^eveot the idtadt. Se$ 
Attaefamest toXetter ftoot John A, Acting Gqieral Coimel, CIA, to DanM ^via, Ac^ 
AsiristaiftAttoniey(3eiiend»OfficeofLe^ComMl(Aiig.2>200^. Youhavealebinfbnaedus 
til# the WvtntKMrd miQr be appnrved -for use a giveh detainee onhf <hurhift ad meat, OQS 

sii^e 3D>>day period, and fiiat durii^ ftMt period, the witeiboard tedsaique may be iiled on DO 
Boore than fiiw days. We fintitarundentaad that in period iaieaogiconiiMy use no 

more than two "sesstotu^ of dm waterboird M a witil a “sesiiOfi'* de&wd to eaean the 

tie m dat the d etainee is strapped to dm w#eiboafd--HBnd that no sessioo may last tooiethaii two 
buu^lTSlu^Va,diiifi^asyses»cHi,die]Rttaberofm(Syi(h^ si^il^MioBSofiinita' lasting 10 
seconds or longer may not eomeed six. t1ieiDa:dtaumleogriictfaiqrap(dicationofwBtBru40 
seconds (you have tafonaed us tbit to maxiiaum has rare^bew reached). the total 

— c iii i mla tive tim B 0fafl u wdgMhittiQfi|iM^uiiWii'a24-l^ 

mloDtei. jSm Leto ^'^’i4|||||||H|||||^|8ssDdate (^enerri CooB^ OlA, to Dan 
Acto Assistant AdonmyTl^ra^CmiSof legal Counsel, at t-2 (Aug. 19, 2004). - 


. . d^shutiOa. 


ow advice bemhrestrictdttomsppgcatincf BO nmredoB 180 




TOPafcRBr; 




(UN 
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You have klvis«! US that mtb^ limits cwta^iiwethawaterbcHH’d wouMi^used, it 
faa uwid mly is direct with two other te^oaii^re^ (^<^uy masipula^s and 

. dqpriwitbs. ^ 4P^ ^ ®® individUiU is pig^sicaliy ^ tte 

watcdm^ifte QA does sot uttrae itttef^OD gra^> wa!Iin& fireiri iKdd, the or it^tt 

^ dxioniisil 9lai», oan^Kd'con&ieaeot, wall itfandin^ stie» posithn^ or v/^ dousiog, 
tiiot!^ s^ne or all of tedmiqiues may he used wi& the ine^diuyi be^ the CIA iweds to 

resmrt to thewa^sthoard* vnd we undentasd it Is pos^Ie that ooe or these trehnhpies. 

imfdktbeased ooUie same dxy as a waUerhoard sesnon» but sepafaUd^ from that sesskm ^ ac^ 
inccs^scdoDwidtthewiderboari ^A£ at3. 


As we ^icossed is 2hc^Bi<!^»ea; yoii have inarmed lu as siifiviM uifdergoi^ the 

wahBthoaid !i jdvn^? placed (M a fliiU diet befise })« may be sub|ec^to the m oskr 

toay<^8ipiti^oa^j&K>dm Theii^dvidualUkaptonth»&iidtfiet^roQ8l^^P*!fi*^ 

thewseibetfdhiiiired. Forfrdsreuos,ttd^^swiy,thew^erbo»d »t^la«»)ddaiM^ 
^^da^uymatdpttlatioo. S«e Apit 2^ll^pa»t3. 

You tove also descrUted how Ueq> dessfvadttt may be used prior to asd dht^g d)e 
wmerboacdsessicm. id at d. Weuadereresdthstthetime}HBhationoouse<^ate^d^>rivitkm, 
J3 oonrinuea te ^ ifrlertymoidtoted ami wtftgcedwtag 

d^uhmtioii ii wed in oouddn^mu^ the watBtbovd (as it is whea used bi combiiutioB with 
other techiilqises). Sti April i^^jmsDettA. You have alto infiMiaed us dtf there boo 
evidetkw la fltecidure or iDowneSSnat sle^ d^vaticm exaceftNdes ai^ htfinfiil efibcb of Uie 
wmefboait^ tiMMigh it dpas R&iee .Che detahm*s will to resist asd thecehy cootnbmre to ^ 
eft»otiveaeardf^waiecboBdataolDterFogstbffte^iiu|M^ H AMintieh/A^pM,yn 
underrtM ttMio die Orent^ dcMiee uMlre pescdved to be ttoaide td whhsbad tfie e^BcU cd 
tire watreboiid for ai^ reM(»» toy mento of the intenohadoB team hre th^b^atbo to 
iotnyetm aed, if aeceasuy, to halt dre use of dtf. wererfaoard. 5is« at A 


B. 

The issue <ji the eorabowd ^ects of mtenogation teofaiu<(ues raises conq^ex lad difficult 
.queMtoas aad cottesto'ia ins leas pcecds^defiaedifaRattiaaihetiuealSoBS ticetedlvottr . 
eeiideropiidonaabQtaiiiffividotf tedttiquto. laev^natii^iDidivIdudtedMiqueavweaimad toa 
bodY^^gperfeoce developedj^ffieuse of saalogous teduuqiies ia odlhaiy tneniiig by toe 
Uai^Dt^^to toSdi^ UteniutA add to judgment of medical p&soiiBal Becausethareb 

less MrtaSnty and dflESniCuMi'iAout dm use of totosiqucs io cootohiatkH^ it Is necessary to draw 
iaoreuifereaces4aaipee^‘wtiatwybe«peoted.;Ypoh8veii^>nnedustoat,altiidii^**ihe 


■re actsally edqdoyed^** i» tenplate or icdpc that states t^'ccii^tty wta 

theretediidqBreo^iwusedacottbfflatfcmditfi^tQtMOgatloB.* .ga d ^roip i tf^ipgratn. 
Wbeiherady other coinltoMtioa of techidqpes ^Md^isdierelev^serees^beilketfaeooBS 
preseatcd-~wfaetfare the combination woidd be no BKueiikely to cause severe ]:dy8ical or o^ntal 
paw or suffieriag witoto the foeaniog of sectkiw 2740>2340A'~woidd be a quredon tost caa^ 
be assessed in toe cQittext of toe present kgiitqmuoiL Portoatresson,oiir.8dvicedoessot 
mctcad toctmdMMlkKB of tecfei^uesuaGke the ODW (fiseusscd ho*. Fbrthe same raasoi^ his 
especially mgKKtont toat the ClAuse great care is ipplying theto veiioQS tettooicpire hr 


TOP 
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combinatioa ia a real-world scojarK^ and da! the nietshers of the interogato and to 

attentoit laedical sta® remain watiifiil for indicatiobs that the n» of tecteii|Bea in conibinaton 

ihay be having umnteoded effeota, ao that the intenogalion may be altered w halted, if 

neeeaa^y, to.ensure that it will not tesah in aevere phyeical or mental pain or mSering to any 
detaiaeeiiivioladottof 18 U.S.C. 55 23hO-j3dOA. 

Finally, in both of !Mtt previooa opinions about specifio techraques, we evaluated the me 

ofthoselediiijiesoapaiticularidentifiedindividoalt Hef^weareasfcedtoadifieasthe 
combinafionevdtlK^ietoeace to any paiticular detainee. As is relevant h^vwlmow only 

that an enhanced interrogation aesb as most of the tecbniiiuea at tone in feeMtae^ 

may be uaed cm a det^oee only if medical and {wycbologietd petammel have dmn m d n pdtot be 
. IsnotBke^.asareii^taesqmticneeaeverephyalcalocmeinalpaincn wtotiq. JhdW^mtat 
5 . Once again, whether other detsoeeawoulil, into lelevantwayai he toe the oeeapmdtaiily 

atia8ewanldbei.totoil queslioowecannstniiwdecule. Ouraidtdce,dier^e, d(reinnt 
eamid to the me of techdiquea on detmneei uidihe dxHe we have'pn’nously ocHuidered. 
Nferetwer, in iMs ttgard, h ii also e^teoially iroportant, as we pohited out in IbeWgnej with 

respetd to c«tain ieidiniques, sett eg:, hf m 37 (dlicns^g sle^ deptivatioD), thtt the CIA will 
ctteSiUyesscn the camUdan of each, in^vkhnl detainee and that the CM’s use of there 
teehnicpiei in combination winbescasitiYe to the iiidivi.enalitedphyiical condition and teactloiB . 
of each detahu^ so that the regimenof infemgation would be aUo^ or halted, Ifnecessuy, in 
the event of unantidpated efi&eta on a paiticulir detainee. 

Sutject to there cautiona and to the coaditians, UntiMionA and aafegSMuds ret out bdow 

and in IboMgac^ we donethden on reach tome eanchiiipns diout tire coiBltiaad ntc of tiiere 
tecdmhjneai. Aitiwiigh tide is a diffieolt <|uea(ioa that wffl dapead on the panieubr dittioee, we 
do not beKm that tire use ttf the techniquat hi eombination u. you have dcacrihcd tom wtmid 
be rajwmed to inflict “sevoo physical or meatd peio or wfllthiff* witiihi tiw meaning of the 
statute. 18U.&C-53340(1). Ahfapu^thecombuiatkmofintctrogatMDteehttiqiicawillwears 
detainee . down physicals, we imderstiud that the p^cipd cflbct, as welt ns the primary goab of 
intern^adoa iheao ledunmiet S ptqrchelogtcal— “to atom a airee ef laannd beStsiBnere 

and d^ndcace condaotve to Ae ooBccticm of iotefligcBca in n piediinablcc nfiahli^ and 

acswiiahln manner,'* Jb d bg i i ou w i/ iVyer at l-:-Hindnninennnpreia n tion t are designed to avoid 

infliering “smre phyaieil or mental paio or wtoriag.' 

forpiceileiit purposes, we may (Bvlde^aetvere physical or meoto pain or saflbriojf into 
three catcgcricK 'tovereplqrslcal . ■■pien,'"‘sev«eplqnical.. .»toiibg,'’and "severe. .. 
mental pain or sutletiog"fthe.liat beln« a dcfle »d term riin to the state^. Su TMnfptsATl- 
Id; ItfawSfirndra Kir samis ti. cooi^, Dcp^ Atioin^'SiunC Swabwel Leviv%tiBg 
Aasistant Attorney Ocnetal. Office oniegdCouniel, Jim legal Standard! Apj^a^ltlMer IS. 
aSC f# 2«tW3dai (Dec, 30, 2004). 

As erplained bdow, any physical pain resuiting fiont the use of these techniques, even in 
coni tnnstion, cunot teisansUy be cpqMcted to meet the level of “severe physical pito" 
cootenqilaled by the statute Wecoociude, tiweftn^thattheautiiotizedaseincaiuhiitalunof 
these tedttdaugiw adequately tnined intenogttocs, u described in ti«sAs(%rosnf/*<^ and 
die could not reasonably be coopered specifically inteoded to do n. 
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Moreow, aHhougli it peeitts a tSoser qusstioo under sectknu 23A0-23A0A, We conclude Hat 
the combined use of ttee tedmiques also cannot reasonably be eapected to— and flieir 
combined use in the authorized maoncr by ad«{uat^y ttaio^ intenogalots could not reasonably 
be considered speraBcaUy intended to— cause severe phyricalsuffeing Although two 
techniques, ealeoded sle^ deprivation and the wateiboard, nay involve a more substaiUial liA 
of phyricat disti||^mldiing in the other apeoric techniques discussed hr the Bo^fvmd Pqier 
ami thed^f «, as we und«tsnd it, in the CIA's experience to date wilh the 

interiogarioos otSetbtq two dozen detainees (three ofwhoK intenogstioos immKred the UK 
of the watobianlh would lead to the expecSedoo that any physical discsmlbit Bom the 
ccsiddnadon deprivarioa or die rntettword and other techniquea woidd hrvrtve the 

detpnseofintensily and duration of (d^sioal dtstreaasufIieietittoceiistitutes«rers|diyrical 
su&ring under the statote. Therei^ the uieofthe technique could net reasmiat^ be viewed 
as ^ecSBOltyiideiided to cause severe physical suSering. We screasagai^iiowevcsi that these 
tpe^ucaaamingwiieliierlhecambinedeShctsi^diffinattecfaidquesinayrisetotteleyel - 
of phyricat mfBsing within the meaning of secthma Q40-2i40A are dHBcull ones, and they 
reinhirce the need Bur etose and ongoing monitoring by medical and psycholo^eri personnel and 
by all members of the intenogation team and active intervention if necessary. 

Analyzing the combined techniques in terms of severe mental plan w suffiriiig raises two 

' questions under the statute. The first iavdielher the ride of hhtluchMtioiia firom deep tteprivition 
may become encetbated when oomtHned with odier tedulqinak such that a ^tamee nright he 
expected to eeqiaieiice “prolonged mental harm’* ftom the combination ofterindgag. Second, 
the deacriptimi In the JSno^pxnBarfAij^ diat detainees mv be apeciBcally tcU dat lnteiio^hira 
<iidU “do what k triced* to dUt inibnnntioi^ id alio, raiiei dm quesdm Whether tMs statHnent 
miglit qnriUy at a threat of haStetbu of severe pbysM pain nr nflhring or another of the 
predoa^ acts rcqiiiredfiir“ses'enineritdlprin or auOetiag'' under the siriute. AfienSSwaaing 
both of duee ponibililieabeiaw, however, we conchide that the aafiMfized use tv adequately 
trained iffianvatoit of the teehidquet in oonddnalian, ai yoohevc dacs&ed theng woM not 
reasonably be expeetediD cmiH prolonged mental bum and could not lensonridy he considered 
speeiScalty iatended to cause aevere mental pain or eulleiing. We sliese that liie» pooible 
. questions ahoit die combined use of ttie techoiqoes onder the statutory ottegoiTbf sevoe mental 
pain or sufierh^ ere difficult ones and they serve to rchifiwce the need Ibr dose and ongtriog 
mon'toring and acdveinterveotion if necessary. 

SevaT^^calPattt " - 


mwipulafian, muEty, sleep deprhralion, the&cisi held, and the aSenCkmgrnsp— aresoc 
eiqiectedtoetuse physical pain at til, iShs 7seinifiiejat30-3d. Othenm^cauiesmDepiiig 
but the level of pun would not approach that wtuch would be conaidered “severe." 'Ihese 
techniqucaate die abdoaittal sliqg water douring, varibna atreas pesitiens, wall daotfiag, 
cranqied eoafinemeot, snUiag, and the &eiil slap, jhe k We also umterstand that 
waterboardisnotpIquiciUypninfiil. At at 41. bpattbecausemMBoftbesetecbmfieiwoiid 
mdividoally cause pnin that even ^ptosdies the “sewrt*^ level required to vioWe tlK sHtiiKi the 
combined use of the teduuquesunder the conditions ouffined here would not be expected to — 

lOPSsdtErJ 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00150 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



145 


FROM OtTf IB OOJ ' tTtie>'HBy 10 200S ITlSO^T. I T HB/MO. 01 *042801 S F 81 



aad wecointadethat thw auAorizeif 'us« by adequatdy tniseil iotongators could not 
reasonably be consid««d qiedficaily intended to— fcacb ^ levd.’ 

JVe recppizo the theoretical possibility that the use of one ar taoretechnitioes would 
roidce adetainee more susceptible to severepain or thatthe technique^ in combination, would 
operate.dU&reetty fiom tts way they woold imlivjdually and thus anise severe pain. But as we 
uodenUnd die eapetieoce iRwdvmg the combiaation of various tecfanKpies, the OMS medical 
and pq^^iia^oMpenoniiel have not observed any such inciease in suKOiaibility. Othertiiaa 
the vMeciioac4 the qwcific techffiipies undet eon^eration k lius mCT||i^u»— iniMiig 
steep dvcivirtio»-4iavehcca^ipli^ to mote than 25 detainees. jiseH|^B at 1-^. No 
appannt IncaeBac in auscepribS^ to sevate piun has beeii ebaeaved mBmcs pshshpei are 
i^a e t p i e a l laBrorvriidattyaw i isedtjimilhmeeiis^— fcfeaam^wlieaagittii^riapit . 
ASnihaaeaiidjFeaiabiBedw&h«iatodbii^oirtlaiaeliagtttiasp<»£«i,acwheiivnllttuliilsg 
iaskottBaaea^coiiAiaadynlh an abdranbalihq) and water douring. Northlea’sxiicrieoee 
riurvi 01% even i^ait Bom diaagesia nsceptadll^to pniii, ctanNaations ofOesetedUKiiiea 
,c»ue the te^tim to ofeaatediObreatly sou to cause seven pain. OMS doctors Ud 
psyeOologssta; noreovei; confirni that Oey expect thtf^HOiiimiea, when comiHiied u 
(tswribed la tin &Kshgn>iinf Pf^sr and ih Oedprlf i^lllllriix, would not oponte in a di&rent 
mannerfiOmtewtiyOeydgiBtividually.aoastocaun^Wpain. 

We undcastaad that eqiecieoce siqipotti these coodmioBs even though tl» Aodigrpimf 
f*i;peT does give eninples whm the eSslM caused by one techoiiibe would be locFensed ty use 
ofanother. The *ooBdilibiiiiig techaiipiea”— nudity, aieqi depcivatioo, and dletuy 
mampuMbp— appenrdcdgaedtda^idOwothedctain^pbyaidBUyandpSyohotOcdcdlj^d - 
to pOar tethnigtaea to benbre efihctiv% sea Asai^nn{.Rpsr It ^12; dprif 27|^d: 

at4;and'‘lth^[<!oiiifili(nhigl tcchni(|uea areiuediacoabiaatioBbiaIasattdlcasea,’' . 
Badtpoumf^^er at 17. And, in-uother enumle, Oe ttnat ofwalling it need pi ctuae i 
deiniiieetahoMnitrutpoa^loiigtrliaaheoiherwiMivviwIljSaetai itld. Theiaaoenued 
Igr the statute, however, is wdiethnr On technhpm would htmeeifioally intended to cause Os 
detuneeto eimcrince "seven ... psia* IS U,8Xi. $ 2340(1): In the ease of the condilioiiiiig 


'' .masnnatauaBapMthueaaHUdtm erapelhiau oTaca that Se eat hidhMadlr causeienK 
tOrstcnlpahacadSasaanaitinaafaRpItialediani Oieiihuilienvaandiuaiirilie'iialtaid'wchumaa 
heweauiiaaOtgfaiheJeahpeimdAapiF a an ai t a jteldUcCiasaihheihaawhdttalaanlsBuahoatiarag 
. Noateet pahe and hi the caia af-mllfaig, newidRaoni.dutiHa tuhttigia tanehna a tWaai tieiftte watt aed h not 
. atgBtfleaadymMdevanwtOiiapatfltoB: OwidiHawehMpaaiDiiWltaf'iBdKpacaaunwaioaaduetihaMd 
oothc nialmta i agng WaiaewpcIimeiBaiiriialllnil l llli i i lit ei^lainaaielheaheehandi gi i wrf t U 
,tiail i Bliw aiia i iuail u iia> i (ittl iii i ii r d l ia r i r ii th i ' dua m mwnhusM aUi n WiWWlli n nf lW IMg;"' 
•oddiataKhiaetaimiaeaBdUtaiaBddeeaaatiilhOaaiaeaawRphsakaiiainlelhedelahMa: Alanglhaa 
tinea: WeaBddatadttstBie.atpealadHeiirtliehatOpad&aabdaidaddaptadalhandacaiheh 
attcthMauaiidMOafriiaaiatlieBOnBidMtatiMavtatodtniaie'aeraatdiisd^tirOemcsiiaBir 
- onea t iaom etsdg al an Bulla t e cepaaiBacTthMtbedddBecdb OW ahviv M egbalaleBaidliectsalga^the ' 
iff id i e n cf iju . ufc i nfr .arwhuaiedctalDMallaip&lniaaviteMohfliu'llelniasiwnsama'iiiccificiycaflen. 
Oar adidee aaaaaca due the iBtaoQmtoaawOt apshi thoaa lEehahpcau dcdiaadaud wiS net st^ the datakw 
withCTpeaiivefoiaaoriepctjtleninaBniaMrihu a i it i f i rn i lt hi s a me pkt u edpatn. Atto^aechnlgehioar 
sdvieeusmBakatteeseiddictethiiifiewlUbciteiiiiedirihmisnmiMSalkdihatltisbriiiarbecaiaD; 
sevenpkipdcalpainlelhedetfaee. 
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techniijuei, the pnodpal effect, ee ^ have deecribeil it, ia oa the detainee’t mil to nsist o&r 
teetmitpje),^i|^ai> enfl» pamdut the other techniiiuescinue. See Bad^romid Piper tti. 
12; Ai^ ZzHkcc K 4- hbreova, the stress positions and wall standing, while indudng 

fttigu^W not nose "sevnie plqrtical . . . paut,” and then is no lesson to bcSeve ftat I 
pontion, held somewhat longer than otherwise, would oeste such pain. &e r«:hniftiesat33- 

34.‘ 

Is any psticularcase, acombioation Of tedmiiiuea migld have unexpeeted'nsuk^^ as 
an intfit^^^hnique count produce surprising effects: Bultheffnc/^gRiinafi’ijw-aiiddK 
4prff as wdl as TeciMIgiMai desert a system of medical and pqfdiOl^eal 

insratori!««tha detaisee that wbuU very Skdy iden^ any such iioeiqKSted resuhs as th^ 
b^n to occur and wwdd nxiHirs act fastemgatim to be moifified or stored if a detriDss,is ia 
du^tffsevere physical pahs. hiedScat and psyeholdgiealpeflatuelasaess dm detanee before 
»iyial«ro|priaa$tattu ^ eg., racbdgiMsat S. P^sicdandpsycMo^etlevaluationaare 
completed daily duriogany period ia which the inteiicffUan tne enbimced techniques, biriiidrag 
those id issue In TtcMqata (tesving eside dietsiy msnipulatian snd sleep dqicivation of less 
than 48 hours). Settdit5-i. MeiScal snd psyeholugiealpcitoiinel are <» scene througlmut the 
iidaiTogsliDii, Bid are physically preseid or sn otherwise observii^ durmg iuiay of the 
tedmiqim. Said AM. ’IlieMsa&guttdi^ which were otdeallyingioitsnt to (hsr conclusions 
about in^vidual teshnlqiaca^ are even more significant when tecbi^es arc combined. 

In one i^edfic context, mogitodag the uffhcaondetainees sqipetis paidcuha^ 
EmpoctsnL The&schgraindAqsen^dMy^fJxHlKBilhiaintBthKdeepd^vmionna 
'cenM iMpfAetyolotypicalinlaimgadcuL’’ We sSud in iicM|usu that extended sleep 
deprivMiiatmayaiuee est^deeUMiahody'tnqietaitireaiidhKretsed fisodconaaihpte. Sa 
racMgaiesit 33-34. Witerdouring end dse^min^nditioa end peihapevca nudity may tbiis 
raise dngccs of enhsuced suscepliblUty to hypottamie or otfaer mci&ipd onndidaia tbr a 
(Maitiaa imdengaiag deep depchntloiL AsbTWsMyiragweassunelhatisedicalpenosnelwil! 
be asrnro of these possiMe intsmcdoni and will monitsr deirineea closdy {hr say signs that such 
innractiDOsarsdayetoping. See id st33-35. This nioMtoring, alcog svith i|u3oK inleiventicn if 
jury signs of ptoblmnatic qnnptoras devriop, can be ceqiected to prevent a etetasnae fiom 
expetioKiiig severe phystw paia 


tjrjuilso uaderst^ that some studieg^auggsst t^t extended shsep deprivatian may be 
asaocUied with a reduced tdecanoe for seme (bins of pain.* Several ofdietechiiiques used by 



’ FCroao|ttwoiiesliid)rfimidastithdGifiysi|rificiieOepflrs<9Hhi3ot9Bctsetalenncediitsfaoahfiir 
mduidcaloriataiaeiidnaftcrsehosasriglltdcipdcpdniicn. a<S.Bidki<lD(w<td.,3»r8Ptet«1W 

SU*pD*fwtvtAan. SdatffaSbppMtm^donanJStttpKtcortrypnPotn Tpkrvm TtnaHoUrlnBtdd^ 

t»i^tielicia].SIeep8eseaidt35,tl(»»l)-meIieM)t3f-3S(<foceBia|adia:sln&dv Awxhcrilsdycf 
“<^”ded ^ deep deprheiioa bend aripificeil decieaie ia the totshaUJbt heat p^ aad acme deoraseia the 
^^decd^ top.]Qxid(rsHBuetal,iIeepflepej««s»itfl^^ 

S«M«Knsiiy Jteeitolii m ffenl^ (Wmtieri, 66 ftirclx^ 
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the QA nay involve » degro of pl^sica! pein. m we lave previootly sMed, inchidiiig &ci»l end 
abdoowalfi^wiltinfejtresjposition^aidwetefdoustag. Ncvertielejs. BMW oftli^ 
teelinii)iiee woohl cwk anytMog approuhing severe |%aieal pain. Because deep d^emtioa 

appears to cause at most only relativety moderate decroKS in pdn hderanee, the use of these 
techinques in comhinatiem whh extended sle^ deprivaHofl wo^ not be expected to cause 
severe {dtysioal pain. 


. ‘neg&K^thecambineduseofteclHiiques.asaeloutlodie&sd^pDiindi’qpersndlfae 
^^Hjjrux, wDidd not reasonably be expe^ by da iiUenogaUi? b residt in severe 
I^yalcat p^ We ctmchids that the auAoriad use oftbese tedad^ia In combhudoB ^ 
adequMe^ Mined inlcnt^atm; as yesi have deeofted it, oeutd not reasoiaili^, be cosddeted 
Bpeem6aflyiideiidedtocauaesiidipniBfiirputposeaofieclh»2340-IIM(lA. Ihedeae 
nwniltisieg of eadi datshtee ftr atqr signa dM be b a ride efeeqiciicnc&ei »yeie |iqpdcd pain 
leta&eM Ba eoadnaioa that die conabtaed use of hdaRogadon teofanie ttea a not ntanded to 
inflict si^ pain. Obdaadheeltd^^ai]edkaioBican moat remain ct^aueant at all dmea' 
oftbeirobligatisn to prevent ‘severe physical Or merUaipuBnc suiting.'* QMS’GkddettKsd 
10. IlieaUigilionafhiternigatkutcammansheaandDiediedstafflointercedeifdieir 
obaernitioinlndicaleadaldtMeisntiiskofeBrperieocingseverepliydcalpadii, andtbe 
egqrecUtiOB that all iotemgaton uoderstand the hnportiiit role played by C9i£5 and wiU 
coopeiata vdlb them in the «etciae of this duty, ate here, as In Bmhniqiie^ easendal to bur 
advice. &e rechniqiwa at IS. 


SwrePfysicalSt^Pfring 

Wt noted in rechidqiira drat, ahhqu^ Ihe staMeooytn a categnsy rdT'severe plq/»cd 
. . . sifRsrmg’' ^diiKt fiom “seven phydiral pain,* tbit cattgesy encompaases only ‘^plordal 
dietreas that b ‘severs', canndeting It Intensity tnd dundon or psrsbte^ nuher dun merely 
mild orMndtoiy." hi atZS^ttetmlquotatioamerkaceikted). Severe physical suSetmg for 
peitp o ieaofaeelions23dO.BdOA. we have eonc h ideAmeaBe estate or eociditioii of phyiietl 
dbOesi^ mUety, etBIciiOB,ortoinieaAUettailyiiivoiyiiigi^^celpde^dntbbodiei>iemein 
inten^aadslgnifieihdyprabecteditidun^orpet^nentovecdme id Sevhrepl^scal 
m rflbr lng isdisdiignbhcd ftoei.aefliKiB)| Oil b per^ mental or psychcdogicai in naurev dnee 
mental soShriiig b eaeonpasacd by the seperitely dOBned stabil^ odegoiy Of “severe mental 
pai n or suffic ing,* discussed beiow. 'Ibamooid to torture conduct must be “sufficiently extreme 
Ind dm^fSMlo weniet thsBBlvtfSil eonftmnatiott dot the term 'Riture' bocb connotes end 
invokes." SiwiMce«Sociai!bri’<qpiit‘aZiip«rrdrtthAaMrifr^29<tFJdS2,9Z(D.C,CSr. 
2^ go Mpi^ thi 

beatiiigs to Ae geriuds^ hea4 and odicr perb of die body with mend pipes and various other 
items; rarrovst ofteedi wHh ptleta;Kitd&ig BiilM bee and' ribs; bresBIhg of bones rind ribs md 
distooedon of dogets; cutting I figun into the victim’s fiirehead; hanging the viedm tnd beding 
him; eactreme tihutBtkiiu of food and water; snd subjection to games of “Biisdan roulette*). 


fa reetelqtirg, we ncog n j m d that, depeerfing on the physical condition urdrescdmu of 
.a given iodhddual, extended deep deprivalkmnugltt cause i^cai distress m some cases. Hat 
34. Accotdir^y, we advised.8iat the strict fieat^DS and sa^pords adopted by the QU. ire 

TOP 
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impoftant to assure ^ tbe use of exieoded ^eep de^vatkm wouM not cause severe physie^ 
suSSsriog. Id. a 34-35. Wet {X>mted to Ihe close medieai nstflMflg by OMS of each dtttmee 
adjected to sle^ ^prlv8fk»» as as to dK power of any luemberi^the imerTt^ation team 
(M'detendcm staff to Intervene and, hi particular, U>liiterve}^oii^Oh^lfOh£S 
coftdti^ In Its ts^caljudgmeiathat the detainee may be expersendag extreme physical 
distress. With those s^^^ards is piice, and baaed on the assumf^odiat they wouU to strictly 
^^wed, we con^ded that &e asthorized use of sleep d^rlvatioB by adeiptai^ trained 
interro^ws could reasonably be considered spec^caliy intended to cause such severe 

phyeical si^^Rh^ /<£i^34^ We pointed out that "[dJifihreM.individbtidemuneesin^ react • 
pl^c^y to ^e^ d^wivatioB in difierent ways,” idL, and we assumed dmt tte imeir^idoi! 
team and ae^ad staff ”w3{ separately roomtor each individuri demhiM who is sBdMgdQg 
sle<^ d^pdviii^o% ai^ that the qi^icatiott. of this tedimquewill be seasidve mthe mdividuallzed 
phy^bal o^Hkm hnd reactioas of eioh d<Mioee.” Id 

AithoQ^ ft is difficult to calculate the addhionai efibct oFcombtnlng otlwr hsdimipKS 
whh sie(^ d<pmnuia% we do not bdleve that d» addi^ of the teohni(pH» as diac^bed in 

Ae So^^tmdPi^ would malt in ‘‘sevefr.phyiic^ . . . suOaring.” The other techidqoct do 
not themseivm inflict severe physical pain. H^venotoftheinteasaiyanddunttioiith^ire 
necesovy fl;^**severephy^cal sufEbria^; hatead, they only increese, over a dunttuihs^ dw 

rUscomflxrttbata detainee subjected to ^epd^ntvition expeDeDces. Thiy donotext^toe 

time et Sle^ dqmvation would end, and although it is pcMsQ>le that the other te^idrptm 
Increase dw physica] d^com&rt asso ciate d with sleep deprivadwi itself we cannot die 
effbct WDtdd be je ^aiflcant IS to cause ^phy^cal (flstrew that is *sevcr8* cenddering ito 
inteoshy andduflidoBor persiitenee;” rsnhrd9»ssat23 0n{«snai4iDotatkMin«ii0oamt^ We 
era|^to^2e^dtoqueMion(d"*ioverephysicd suffering la the context pCecombinaflm of 
t^dmiques is a w toda o H riwddifB^ one, paidcuiafty in light oftfaeumafeclBioB to the 
stati^xysteiKtani and the rdative lack trf^guld^oe latte ewe law, l^vvdtelees, we believe 
dntdiecocttbiBtdott (fftechniqimsinquestioahere wot^notbe^extrwieaRd outragieous^and 
dius would fim peach the bar est^Ushed by Grmgress in sections S40>2340A. edueh is 

reserved Ibr aedom tbit ^warrant the universal condemnatioit that the teita both 

conootesand invokes:” SetJ^cev.SodeastPtcph’aabymArabJbmMOitrij^OS^T^^ 
Onterpredag the TVPA) 

eyptaine^ui. recfadqifej^ ca^p^ence wjth extended dctf daprivatkm shows that 
^[aJuipM^y, litde seoited to p wrong with the subjects piysically. Tbe main effects lay 
wttt deqiHnem and iinpahed brain fiiactioaio& but even tbm were no gn»t cause ibr eoncera 

Moennofis Z3*24 (1981)). The ^ectsbfileep derivation that mi^iresuit fa substenflal 
physical (dscomfiar^ ttiareferey are limited in scope; and ^though dm d^ee of distress 

associated widi dcepinesa^ as noted tbovci may differ ftom person to person, dm OA has ibairf 
that Jimiypf Ae at least 25 detmneesmbjected to sleq> deprivation have tolerated U The 

general coadidoBB to which sleep deprivatioo takes place Wotdd not doo^ dds concluMon. 
Shaddflng is outplayed as a pBSHve means of keejnng a detelnee awaim and is used bt a way 
|«^topt^ cau3ii«a^q^piia Adedoecwnot aflowedtoia^byhlswrists. 
the ifetome w ah^ed in a srtting position, he is 00 a atfcquate to hi Ms w«gh^ 

and if a oonzoidal position is used, there is no additioimt stress on the detainee’s arm or 


TOP-SRfTRinvl 
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joints that migh force his limbi their nalwil extensioa or os^ (aukni on my 

Airtbermor^ teim member^ IS well SI moiiciil sa£^ witch for the devekginient of ed^ and 
will set to rdievethstcoBditloii, should significant edemtdevehqi. Ifidtdainee iuiject to sleep 
d^ivatioo is osiog an adult diaper, the diaper is chetdmd regubrty and changed as needed to 
prevent sUninhition. 

Nevertheless^ we recognize^ as noted dxive, the posiibahy that deq) deprivttioii might 
fownadrtuiee’stcdenncefitrpaia. &<sqv7spvt3&n.9. Thispossibi%sii!gactatiiatuseof 
estended ^eqs depchafiin in coofointiott with ofoec tedudipies might be mtan thtt foe 

aepindeaaeof the teehni^ties to phne the detainee in a slate of seneef^Mcet iSitias and, 
daenfose, font thedrttiaee ni)^ be n»e Shely to eatteaenoe severe physiedsnBhsing. 
Bswever.jna taive infitmud us that foe inleirogisacrn tedniqoeS M inue wo^ not be used 
durbag e couneofeatcnded steep d^icivafioa vdfo ineh tequea^ and intn^ as to induce in 
foe detiiaee a petfirtent crmrStion of exirante (foyslcal distress swfo as May caiatfoite '‘sevt» 
plqrsicit sufifoihi^withia the meaning of saefiom2340-2340A. Weimdtfstmdthat the 
comlMned use of theee techniques with eiteaded aleep deprivation ii n« dmigned or expeeted to 
caosefoatceeuM. Bvea assuming there could be sudi an e£fiel,nieoaben Of foe tttlerte^oo 
Iran and medical etafffiomCHdS nmnitor detainees and would intercede if there were 
imficafoms foat the combiiud uae of the teehmques be having fok resuh, and the use offoe 

tetfoaiquea would be reduced in fiequenqr or inlfoahy or halted ahogefoer. as neceasety. hrtlus 
re^d, 'm essiHne tfaet if a detainee alaitad to foow an mpkal, adverse rcacUon thiiing steep 
d^xivitiaa. foe system for monitoring would idenli^ foie devtdopment 


These eonndentfons underscore that foe eofobioidon of other tedndquea vnfo sleq) 
deprivatkin niagnlfiee foe unpdrtance of adhering iltiotty to foe limits end aaftguerds tqtpl^hle 
to keep depiivkiaii as tn inifividttal technique, at welt as the underatandlng that team pecsoanel, 
as as 0M8 medioal persoonel; would inteneae to kter or stop tha use of an Inlemgfoon 

techniqtte if they coodude that a detainee la.or nay te expenencingtxtreine physical dhitieas. 

The waterboardmay he used fonuttaiieausiy. with two afoerlectukpies; hmeybelued 
during aeouiM of de^ deprivathxii aod at eakmi^ foovw e ddainee subt««ed tothe 
watacbocid man be uoiler dieaary mtnipidaliai^ because e foiid fort reducaa fiw rieica of foe 
technique. Furtbennore,alfoaughtbeiiuuttstap,ebdoinifiaiilapattentkuig 2 xap,focialhohl, 
walUmj^yg^ doHsing^tttess poship^ and;nimiped confinemeal «Binot be en^loyed during 

tte achialeeailon when the watetboard it br^ employed^ thqrmg^eucdaS a point in time 
dose fo foe vvatetbaatd,inchiding on foe same day. &e4tprlf2^||||^acat3. 


impose diatreai of amh intensity and duiatioa as to amount to ‘severe physical luffoiing," and, 
depending cm foe circuinsbuiea aifo foe infividDsi detunee, wedo not believe the comiHnatibn 
of^te du i iip iee , even if dose in fone with other tedmlqttes, would change that conduMon. 

The piqrsical fostreas of foe Waterbocn^ as CKpiiined in Technfgua^ lasts only during foe 
relativdyshortperfodsduringssessibawhenfoetediiiiqtieisactualtybeingnsed. Sle^ 
depriv^nwofod not extend fostpaiod. MoceovtriWeundetstaidtliattlKnsis iiofoil^jofoe 
Btemture ck experieiK* » sug^ thit sleqt d^atfon wonU exscotbale any harmflil efiwts of 

thewaterboant ^siqtmp.9. SRmlarljF^ the use ofthewatobotfdwcHiidDOtesaeadtbe time 
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ofsIeqt^nvationarmcroseiteiKA'cn, eccqit during t!»relitiyeiybrieftiinestbstfl» 
tEdimqueuacrinlij'bni^innd. Andtbeuseofothcrtedud^estfatdaootmvotvethe 
intno^ ud duiaiiaa required for "eeveie pkysiai rttfieriog” would not lengthen die time 
during odiich the waterbosid would be used or inoeue, in m^t^ueetyiiy, Ae intemitref the 
distress it woidd CKue. Neveidieless.becnue both the wstetboud slid deep dqirivation raise 
subsUmtisI igiestiOB^ the oombiiution of the techniques only bidghtens the difficulty of the 
isaies. Fuidieniiofe. patdculsrly because the wstetbosid is so djffiteiu tom other tethaiqiies in 
its effi!ct% hs use in coadnnatian with other techniqiies is psidculsrly difficult to judge in the 
abstract and calls fin' the idinost vigilance and cate. 


Based onthese sssunptiont. and those deseribed:at tei^ in TtdMqim, -we eond||^_ 
thatthe coiidiiiMioa'of techi^cs, as descitied in theBachptnmf Apar and they^rd 
J'nsv woidU aotbe esqiected by die inteiTOgaloirs to cause "seveie pJ^fSiud . . . sufifoing,” aM^a 
the mithcsiaed use of these tediaiques is combhuoion by adequm^ trained iotem^ialois couM 
not teasonridy be ctmsidered spet^cally intended to cause severe physical suturing wHhbi the 
meaning of secdons 2340-2340 A. 


Seven iAmalPalu or Si^tring 


As we explained in ivchRfguei^ the stanitny definition of "severe mentd pain or 
so&btiiig’*requifeathatetteaffiwrspedfiedpfeiS(Mactaeautt‘‘pcataigsdiiiei^hanii.' IS 
XT.5.C. S 2340(2^ «< TVchnSjuer at 24-23. hlhcAntguss, we eondu^ that only two c^the 
tec h m q oes at issuebere—sieqidepcivatioa and the waieihtnrd^-cottld even argutdilyiimdvea 

prediostctct Tbeitaeutepioddesdiat'hhsadniiidilialkis.ortpplicadbii. - - of, . .prace^ites 
ca(«btedtodhiuptpnAaii^thesa»esor'diepanaiiafity”caabcapcedbateaet, IStlAC 
§234OQq0> slcqi deprivadoB may eause htihidiialinss, Cftffi, aupportedhy the ' 

scieiffiSo Uteratura cdndticlrwe are aware, would sin es^ a ptoftmnd dteiipto of the sensea 
and ■would order sleep dsprlvs^ dis ec M i tim iea if htlluciisticos occulted. Wenobeiheieis . 
assumed in rsdWqves ite any halluoinatioiis ttsultiiig fiom ale^ dipsivaliBn wadd amount to 
apiofiaadittsatplianofthcseases. Hveooiitliiiasaimpiioiuweconcliidedtliatae^ 
deprtvadkiodimddiiinbedeemcd'ealeutsteifttoliayaMeflhcL ThcMgaerat 35-36. 

. Futdermotas aiwn if sleip dhpitvatiaa coidd be said to be ‘halcutamr tn ifisnspt die sentta 
ptD&iMdty and thin m paiify as a pre^cate act, we eipieesed the undersiaiidiiig in r<chnlq»er 
th^asd^onstrased by Ihe scksidfic Ifteretuie sbouc which we knew and by relevent cnpeiienee 

m i .IflPMMdihshdtaM* rifts 4sgk.U*« a., * 


iatfiKuialkn^ would (Hsstpite. Bbedosdaltuide«rtradw8;alMpd^hntkmtbcrefi)re 

wouMaQtc<tuu**pfotoagBdroeot«Ili>nn**and wooldaoti iieetfte«*<^ y*>ffydf«<« Mtionfer 

MS 5^s ' 


WenotedinTVcAnf^fsMdiatdwuseoftbe'fwtefboWlii^^mvidveainiedicite'iK^ A 
detained ju bje cted to the witatboird expcneoces ii scaeitkai of drownu^ wlUcb.v^iddy 
qutU^esa-flffeftofimaineddertiL" Wy^a§2340(2XCX We noted, h<rwewr,tb« 

there te loedl^ bMis fer bdteviog diet the tectetique wmild pcodoce pn)to3^ mettal 

iana As oylained in ZVcte/qw. acre no evidciiTOfer such pmliwged mantel hffrm in flff 
QA 8 wth the tedmkpj^ and w understuid that it hu be«i o^cd diousands of dsies 
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(aib^ in a somewhat tSEfowt way) during the military training of United States personnel, 
without pnxhidng any evideice of such harm. 

Tthwe is no oddence that combining other techniques wWi sleep deprivafim or the 

waterboardwn^diange these conduaioht. We undetahmd that noAeofdis detainees subjected 

to sleip depriyation has exhibited any lasting mental barm, and dttt, in all but CM eas^ lhe« 

detrunea have been subjected to at least some other interrogadon tedsuque besides die sleep 
dqiriyauieohself. Nor does dds experience give any reason to believe tt^^uuU sleep 
d^vathn cause hanudintions. the use of these ote ta^idquet ih cand^tioii whh sleep 
d|i^vttloo would chnige die expected result that, Mce a person atdijeeied to sleep d^vadon is 
aftiwcd to rieqv tbs ei&mof die sleep deprivition, «id ofany assoddted hadu^iadoiis, would 
rqdtflyiSssipatft ' . 

. Oimapin, our advice assumes coutiimoos; diligent monitoring of the detainee thniiig 
sle^ itepchfadon a^ prompt ioteiventiba it the firm signs of halhicinattny eqwrieiioes. 'Uie 
absenee of any atypic^ advene reaction during sleep deprivation would btttt^ the infttence 
that, dice others depriv^ of sleep fbr hmg periods; dm detaines would mthin die norm 
edablUed by experience with deep depitvadoo, both the geneni experience reSected iadw 
■netdcal literature and tbeCIA'a^ieoidc experience with other delaiaeel Weundentaodlhat, 
based on these experiencSi, the d^nee wi^ be expected to return rpdohly to Us nocmat 
inmital state once he baa bm allowed to Sleep and vrauld suffer no “i^Diiged menial hum.’' 

Simi)arly, .ths CIA’s txptrience baa produced no evidence shat comblnii^ the watetblotrd 
and odmrnehsaiiuecaufaa prolonged matal harm, sod tbs aaais it Hue ofths n^Kiaiy tndalng 
In wfakbdwtcdaiqaewaa uacd. We aaaume,agaii^cootiimottt and dUigantmonitoiSig daring 
the use of tbs terhrihpie; w^ a vimvioward quiddy idend^ing any atyphral, advarae reaetioiia. 
and inlervening as neeeasary. 

Tbe&Ki^ptwndi’qper raises one other isstteabaut ’‘sevenmantal pain or suffering” 
Accordiogtolbe&aclljgnMiiifi’oper.lbehitcnogatetsniayteadttaineeidiattb^’Vitl'dowiitt 
ittakestogclinqitaUamindiitini^'' ffms^pmmiifAgierat 10. (WeuadenUnddiaS 
mtoiagataa mqr iiuteed use other statemeads that mi^Ubc taku m have a sfanibr import) 
CcnceivaUy, a dalainse ought uodeialaad sud a atatement as a ducat that, if necessmy, tha 
iutetmggawU imai^eatly subject Urn lo,||aevere pbyaical pahi orjnfferiiqi'. or to 
admiminii&n or apptieadoa of nund-altatiiig subatances or other ptoceduRa caicutased to 
disnpt piofiiondly ^ senses. ox the personality,'* iw he perhaps eveu eouU intcipnt dw 

stmeoidiitasatfamatrf i Bi m iiie n tdeilhfa Mv»i^ i .««tii»itpt.iii««him«»i f n«iwldpmhaliIy 

reafixc; dlting a detainee would end the flow of infimnlioiQ. IS U.S.C. § 23‘W)(2XA><C). 

We doubt that dna atawnent is sufficient^ qieeifio to qtmlify as a predieue act under 
seetion2340C2). Neyaithelesi;mdaiiatbavesufEcieiilinfiiiWioato}iU^oriKtlier,hi 
cO!Otcxt,detaiiieesuoderatndthestatenientiaai|yofljiestw^. Ifdiiyda;tb!sataUmenlitthe 
b^inaii^ of the inttnogation atgnibly icquirea considering vriiellier.it alters the detamee’s 
pcrcqrtxin of tbe intenogaliontechiuqnes and whether, in light oftbis pacqirio% |wolaiq;ed 
meUal harin would be expected to is^ fixBi the cotabinatibg tbrou^to the iotenogUipn 
process ofalloftbetechni^ used. Wedonolhtveanybodyofexpedaice,beyr»K{theC3A’s 
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own e3q>ei1ciic«v^d^aiiiees. on wte'ch to bue an answer »> this questran. SEB£tra!mii&f<»' 
ex^ple^ or oth^sj^jerieitce with <ieep d^vatkn, docs ool mvoin its use w^ die sUodoig 
• posits used here^edeiidedaidity.exteadcd dietary iaanipu]ad<Ni. end die other. 

wi»^ are intend^ "to create a suteof iearoed helplessness;’* B<tdcgrotmdP<^ at 1, and SERE 
traimngdoesRottavolver^ieirtedappUcadoDSorthewaterboard. A. statement tiiat the 
interrogtfors 'SviU do It takes to get impoftaot l&forBUtkm** iRoves the inferrogaHofls at 

issue here even Ember from dds body of experience; 

AUbou^ it may nise a quesdoii, ^ do not believe that, under the careSd Unutarions and 
moidbKn^ in place, ttm cot^^ed use outhaed tq the Bad^wndh^, whh a 

statemmd of iand, would vk^ate the statute. We are ifi&nned tb^ m ^e ^i&ios of OMS, 
none of the detelnees have bemd such a itateoieiit is mefr lotefTogi^iimhu experienced 

'^kmged rneimri harro." such aspost*trfumttic stress disorder, see Mm^fues at 26 a31, as a 
msiiUofitofAiew^steciuuquesuiiiaedoivthein. This body of«q>erieiiceso{^octs the 
GGHQ^moA tiud the u» of tlm statement does not ahcr die cffricts tbat x^idd be w^^ed to 
fr^low firom die combined use of die teehnHjues. Neverthelets, m of diese tincerteimka, 

]imu may wish to evaluate vdiedMir such a statteneiU is a necessary part of the hdeno^^B 
r^pmeo or whether a diffixenl sutemeot might be adequate to conv^ to the detainee die 
serimisness of his situtdmi. 

* • • 

In idew irf* the experience from past ineerrosadona, tea ju^mestt of medical and 
p^mhoI^i^ perioiDa^ and die iateR^adoo team’s dil^^ moaitoruv of the effixta of 
co mhfai i flg imaTOgation te dm ig ue s, inteffogators wotdd not reasonabty «cpeet that the cmabined 
• use bftheintesrogaiioBjnc^ods under coariiteratwi, subject to ^^mditiona and safi^aards set 
Earth bese and in reefod^ueSi would result in severe pl^sieal or mental pain or sufi^ing within 
the meamag of secdmts 23ed>234frA. Aoeontiz^y; a^jmdude that the aiidipimd use; as 
Inscribed m dm and dm d^22||H|pco; ofdieseterimsques b 

combinadea adequately trsi^ intem^ors cotupn^reaiondily be oontidercd te^eeifroally 

iotmided tel cause sevtee phyricil or mentai or sufiKring, and thus would not >dohme seedotts 

2340>234PA. We nonetbriess undttacore that vdi«Q these teiAidquea are pombned in a real- " 

'nmrid scBsario; the meariMss of the bteirogatioa team tod tbs medical staff must be 

vigil^ygjBt^ng for miudended eC^tets, s^that the indiviihial chM^ctBrisdcs of each tktainee 
ut cmsstan^ ta^ Imo account and the lat^gatioo may be oaxEM or baited. If neceasvy, 
to avoid causiog severe phyrical or mental pain or suffering to any detainee, Fmtiier mor ^as 
im^m Aa aaae dltnaased ^ 

physi^.or fneatal or Aiffoting whhiathe fflcanii^ ofsecdons 23dO>2340A would bea 

question that we cannot assen here. Shmlarly, our advice does not octend to the use of 
technit^ on detainees imlilcD those we have previously cwwdered; and whether other d^ainees 
wc^d, in the reievant ways, be like the <»es St issue in our previotte advice would be a frtetuai 

qumhon we cannot now deride. Horily, we empharize that diese are issum about wtuch 
renKmabie pei^as nay disagree. Our ti^ las beep made more diffiorit ty dwi of 

tte ^atste and dw rriarivt absence of judicial guidance, but we have api^icd oorbwt reading of 
the law to die specific fii^ that you l»ye provided . 

TOP 
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Please UA us Icrow if we may be of &rthtf assistance. 



Principal Deputy Asristiat Attorney General 







■am 
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D.S. Depsrtmeot oC Justice 
Office ofL^ Counsel 


01nceerS)sBiiicj|»ll>^»^A3asbBit.AlnnK7<3«nenl l^ejhlHstm,D:C 2QS30' 

May 10, 2005 


MEMORANDUM FOR JOHN A. RIZZO 

SENIOR DEPHTV GENERAL COUNSEL, CENTRAL INTELLIGENCE AGENCY 

Re: A^icatitm of 18 U.S.C §§ 2340*23404 to 
That Mc^ Be Used in the InUrrogeUionqfalfi^ Value a! Qaeda Dtfaime 

You havo asked us to addr^ wboth^ certain ^>ecifted IntOTO^tioo techniques de^ed 
to be t&ed. on a hi^ value at Qaeda detainee in dbe War pa Terror comply wUb the iederai 
prohibitidn on toiture, codified at 1$ U.S.C. §§ 23d0*2340A. Our analysis of this (^estion is 
controlled by this Office’s recently pt^lished optnion interpreting the anti-torture Aatute. See 
Memorandum for Tames B. Comey, D^ty Atb3iney General, firom Daniel Levis. Acting 
Assistant Attorn^ General, Office ofLe^ Counsel Re: Le^ Standards Applicahle Under 18 

§§ 2340*23404 (Dec 30, ^>04) ^3004 Legal Standards OpfnionT), available at 
www.usdoj.gov. (We provided a copy of that opinbo to you at time it was issued.) Much of 

the aiudysis from our 2004 Legal Stsmdards Opimm is reproduced below; all of it is 
incorporeted by reference herein. Becmise you have ask^ us to address toe application of 
sections 2340>2340A to specific interrogafron tecbnkiuei^ toe present ov^r^um nec^^y 
- tnPludes additional discussloD of tlw ^^icable legal standards and their application to paiticniar 
fiKds. We stress, however, that the legal standards we apply in ^ memorandum are fully 
con^stCTt with toe imerpretation of the statute set fr^h in our 2004 Legal Standards Opinim 
and (acmafitoteour autooritativc view of the legal standards applicable under sections 23<10^ 
2340A. Our task is to expUc^e those standards in order to assist you in complying with the law.’ 

A paremmmt recognition emphasized in our 20W icga/ ^andards Opinion merits re* 
emphasis at the outset aiul guides our analysis: Torture is abhorrent botli to American law and 
values and to intwnatioaal nonns. Tlie universal repodiation of torture is reflected not only in 
our criminal taw, s^e, e.g., fS U.S.C. §§ 2340-2340A, but also in international agreements,* in 


‘ Sfe.e.j-.UnitcdNadoosConventionAgainstTortineandOtherCrudjIrihainanorD^fadiagTreateKEt 
orPmutomcnt, Dec. 10, 19S4, S. Treaty Doc No^ 100-20, 1465 U.N.T.S. *5 (catered into fiwoe for U.S. Nov. 20. 
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cemuriis of Au^Ainerioan law, see^ e,g. » John H. Laa^Or Tcriure atd Zfe law of-Pr<^i 
Europe attdEt^ahd in ihe Aiicien B^me (1977) CTomrc W ihe Law (^Eroof^, and in the 
longstanding of tiiOXTmted States, r^jeatedly and nsc«aly reafSnned by ^Presidani J 

Consistcct with these^norms, the President has directed nnequivocally that the United Sta^ is 
not to et^e in torture? 

The tj^ of inteipr^liig and appl^ag sections 2340-2340A. is con^Kcated by the hfk of 
predion in ^ mtutory tertns and the lade of relevant case Uw, Bi defining die federai aiaie of 
tortare, Congrew reqmrtd that a defendant ''spedjicaUy inteneQ to inflict severe |diyacal or 
m^at p^ ix aiffering and Omgress oan^y defined ^'severe mental pain or sufiTedog” to 
mean **hsepn>iot^d mental harm caused fay" enumerated predicate act^ including "die threat of 
immifiefU de^h” imd “procedures adculated to disrupt profoundly die senses or persoa^y.** 1 8 
U.S.C § 2340 ((m^ba^ added). These stanuory requirements are corusirtet^ wth U.S. 
obfigations under the United Nations Convenfion Against Torture^ the treaty that rdsfigat^ the 
United St^es to ensure that torture U a ointe under US. law and fliat Is hnptement^ by rttctiom 
2340-2340A. 1%e requirements in sections 2340'2340A closely Mck the undersULDdmgs ami 
reservations required by the Senate when it gave Hs.advice and consent to ladfit^tiott of the 
Conventitm A^nst Torture. .They rdlect a dear tnt«tt by Coog^ to lirmt the scope of the 
prohibition on torture under US. law. However, inahy of the key terms used, in the statute (for 
ecamplc, “severe," ‘jirokmged," "suffeanif’) are imprecise and neccjssanly bring a d^ee of 
un^rtaliity to addressing the reach of sections 2340>2340A. Moreover, r^evant judicial 
dedsions in ^ area provide only limited guidance.^ Thbhnpre^sionandlacfcofjudictat 
^dance, coupled with die Presidents dear dhective that the Ihiked States does ihM condone or 
engage in torti^ oouosd great care in ^ipiying the statote to q>edfic conduct. We have 
att^npted to excise such oare throu^u^ this memorandum. 

these considerations in mind, we turn to.the particular question before us: whether 
e<»tain ^>edfied iaterrogatrem tediniques may be us^-by the Central MeHig^ce Agency 
C*CIA'") on a high v^ue al Qaeda detainee consistent with the federal statutory prohibition on 


1994) C'CMvendoa AgninsL Tomtrt" or "CAT); nitomaUonat Covecant oa CivO and Political Ki^as, Dec. 26, 
196e,irt.7,S99URTAl7l. 

* See, e,g., SWoaent on United Katioiu latenutioosl Day in Support of Victins of Torture, 40 Weekly 

1 167 5, 2004} CTitedom ioiture ^ aa ioaltea^e hitman egbt on 

United Nations Intertutional Drq' in Sr^ort cd Vkdou c^Toituie, 39 Weddy Comp. Pres. Doc. 824 (ione 30, 

2003) CTortat anywhers is ao affient to boman digni^ ereiytvhae.’*); see also Later o/TYansminalpon 
I^esielent Ronald Reagan to (he Senate ^cy 20, 1 988),' m Message from (he Preadent of Ihe United ^aies 
Iranmitting (he (JatrvenOon Against Tortari'aulUdierOvei inhmant^ Degrading jreatmeat or runtshmeiti, 
TtaUyDoc.No. iOO-20.atn(1988)ntatt&atioaorcbeCoi»eotioabyt!ieXhutedSu<cst^deartyexpres$ 
StiUfiseppontionto tohurci an-atduiQWpnfitio^stiU prevalonl-in tho-world loday.^. 

’ See, e.g., 40 Wedeh* Cooqi. Pres. Doc. ^ 1 167-6S CAmcnca stands agaioa and will note^cxide 
torture. ... T(Kture h ‘woKig no matter v^Kre it occurs, and (be United States will centiooe to lead the JRght to 

elimlaae H ftetywhere.”). 

* Whujtkiicsai guidance there Is comes fioadedsioos that apply a fdated bet sepaia^ sterna (die Totteire 

Victims Act CTVPA"), 28 U.S.C § 1350 note ^000)). judicial Opirdoos ipoetafly coateta Bale if 

mw anai^ of ccmduct or ^ tits releTut staiuteny standi. 
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twtdre, IS U.S.C §§ 2340-2340A:* Eor the reasons discussed b^ow, ami based oa the 
r^resentatbns we have leedved from you (or officials of yoor Agency) about the par^ufar 
techniques la quesUmi, &e drcumstaix!^ in which they are su^fis^ fer use, and die phydea! 
aod asi^sments made of &e de^iaee to be mtefTo^^ted, ^ conclude diU the 

sep^te audmiized use tsdi die specific techmques at issuer si^ject to the limihUicns aiui 
s^^ards described herein* would sot ^dolate secdons 2340'2340A.* Our conclt^on is 
8trdght£nward wi& reflect to idi but two of ^etedmiques discussed h«ein. As ifrscussed 
below, use Ofdeepdepdva^mi as an enhanced technique and use of die waterboardinvedve 
more substai^al qu^ons, with the wateiboard prese^g the most saibstai^al question. 

We b«» ouf (xmcUisions on the staftOoiy language taxc^jcd by Coi^r^ in sedtons 2340> 
2340A. We do not rdy on any consideration of the Presidents audmiity as Commander in Chief 
und<^ dje Coi^tstioit, any applicatlmi of die principle of constltudonai avoidance (or any 
^nclut^o about coasdtutiorud issues), or my arguments based on possible de^s^ of 
. **necessity” or sclf-d^ense? 


’ Wehavep(vviounyaelyi$ed7C«lha(aieQsebytbeCIA«fihetechai^ie$ortmaiQgaU(ni£sc^sed 
bms is oQOSBtetaniih (he CoQsthtsioa aod apf^icdletUtottsiAd treats I&atepresemimQQnBdaoi*yo«lui^ 
astei vs to adcizess oob (he reqidtetsects U.S.C $$ 2340'23tOA. Nothing ia Ubs merootaodisi or in our 
pn^ »4incc to &e CU.dioddhe fe^ to suggest Out (beiise of tbse ududqoes Would oHifocm to (he nquhu^U 
of the UnifMm Code of hGUtary Jnsdee that gtn^ms membeis of (he An^ Forces or to United States obUg^dos 
ender'OtoOaevaCoavBQtlomu^CQmstaicesnhereatoseCosvesdaasvQiddapply. We do sot address (be 
possiUeafqidk^iMtofaihde l6<CdieCAT,ntf doweaddressaayrpiestioardtitogtoOKMlitioosi^ODnllaeBtaa 
or detention, as ^stiflctftwo the inteftogstfon of detainees. WesUessthaiooradvioeondieaiqlicttionofscci^ 
2340«2340A does Qot iqpieseia tito p^cy (dews (^t!w D^aitoiem of Ittstiaotocxniutg intenogation practices. 
Fbialty, we orM that section d05T(a) of B.1L 1269 (I09fii C^g. 1st SeO-X If H becomes law, would toibid 
o^endug or obligating hinds made available by tltf bsQ **10 sulgeci ai7 petton in (he cQSlody or under tlto plQ'S^ 
. ooxitml of tlto Unted Slades to toitun^’'Wbecsise (be blUwoiddd^oe^toitQre" to have ‘‘Qto meaning 
term in sedka 2340(1) tfltde IS, United States Code * $ d057(bXlX tbe proidsioo Oo the extent it hu^ dp^ 
here at all) wmdd naffina the preedstiog prei^ons (» torture in sections 2340-2340 A. 


* 'nto pffseotmetHotaiitoa addresses orriv die separate use ofeachfedn»idnal(ediakioe.flo( fee cotBbtacd 
use M^lranRiites'as pan ofan integrated fq'imenoirtitenogatioiL YouhaYeiofonnedvstiiatmQstoftteCIA’s 
authesized tediBiques are dengoed to be med wtth particular detaoees in as ioieerelat^ w eorabined toanser us 
part of an overall intotrogatien pcogcam. and yw have provided us vrUK a desenpUon of a ^ptol scenario tordie 

Otec. 30, 2004) CBodgromd Paptf^. A bill assessment of whether the use ofinterrogaiicm tcchok|Oto is 
consist wito sectipru 2340«2340A ^ould tate into account (be pOlen^ combined eSx^ of u^g mulfipie 
tedudqoes oa a givoi dec^iee, si^taaermsty or sequentially within a-sboit dme. We vrili add^ in a 

sqiaiate meinoiandnia whether die cociUhed use of certain (echnhpies, as refiected in the Backgrovnd Paper, is 
coDsistem vdth the legal teqairements of secti(nul340'2340A. 

’ In ptcimtoglte present rnetnorarduin, we have reviewed and caicMly considered thejq?<Ktprq!a^ by 
the eXA bv^iector Genets^ Goonrepterranm DetenthrujgdJB^gagaj^ Activities (S^^nbtr 2(fOI-Octolier 
2903), Na !^3*?12HG(May 7, 2004) afreets tllihelGReportmt 
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K 

k asking u$ to ccmdercemin specific techniques to be used mtiR hkm^oa oft 
particular at C^eda opaatiw, ywi have prodded baci^ound inforraadon conanon to the use of 
all of die tedaiiques. You have advt^ that these techniques would be used only on an 
2n£Bvidual\^isdeten!ui}edtobea*‘HighVahiftDetainee,”d^edas: - 

a d^unee who, until 6me of capture, we have reason to beU^e: (1) is a senior 
mente of al*Qai' da or an al-Qai*da associated cetrorist O^onaah 

IsUmiyyah, JEq^an Islamic lihad, al'Zarqawi Group, etc.}; (Z) kno^er^ 
of iminln^terronstkfeats against the its military £Kces, its citiz^s and 

or^mzalioas, orhs dlies; (M-diat hasW direct iavoJvement in plamung ai^ 
prejiaring actkms against the USA. or its illtes, tn'assUtii^theBl-Qafda 
leadersh^ in pianmng and pr^aring mch huTorist actions; arui (3) if released, 
ccmstitutes a dear and continuing threat to the USA. or its aliies. 

Acting Assistant Attorney Generai, Office of Legal Cout^ 
BlU^mpjsststant General Omnsd, CIA, at 3 (Jan. 4, 2005} ^Jaiju^ ^HUptnO. 
For convenient bdow we vnll generally reftr to such bdlviduds simply as detainees. 

You have also explained kat. prior to interrogation, each detunee is evaluated by • 
mettical and psycbologwal professioi^s from the CIA’s Office of Medical Serinccs to 

enaire timt he Is itot likely to sufr^ any severe physical or m^al pdn or soiling as a r^it of 
intmogation. 


tnedmlque'Specific advanced approval is required for all ’’enhancecT measures 
and is conditiomti on <m>^e medical and psy^oiogical persomid conforming 
from dir^ detainee examination that the enhanced technique(s) is not e)q>ected to 
produce ‘^revere physical or mental pain or sufrering” As a practical matter, the 
detdnee’s physi^ coo^on nuist bt such that these inteivei^ons will not have 
tasting cffi^ and his psychology! state strong enough that no severe 
psychoiogica! harm will result. 


OMS Guidelines on Medical and F:qfchohgica! to Detainee Rendition, /rtremjgorKW 

<md Detention at 9 (Dec. 2004) (“OMJ Guideline^) (footoole omitted). Kew detainees are also 
subject to a g a n o ral i ntak a ■e xanunation, which indud es “a thorough liu t l a l m e dic a l -a^ei smwrt — 
. . , wHh a complete, documented history and physical addressing in dqpth aiy chrooic or 
previous medical problems. Tlus as^ment especiaUy attend ta cardiO'VasmiUr, 
pulmooaxy, neurological and musculoskeletal hodings. . . Vital signs and wmght should be 
rec«)rded,'yi blood work drrni....” f<£at6. k addition, “subsequent medical recbecks 
during the interrogation period'shotild be performed on a regular basis.” Id. As an additional 
piecmidoQ, and to ensure the objectivity of their medical and psychological ass^m^ts, 
personal do not participate in administering interrogation teduuques; their fonction is to 
^nitor tnteiTOgatioos and foe health of the detainee. 
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The detainee is tiieo jatemcwed by trained and ceitified iiitcirogatoR to detenniae 
wiie&cr he is acfivcfy att^ptiag to withhold or distort iofonaation. If so, the oa*scQi6 
intdtpgahoa team develops aa intetrogaticm plan, wfah^ may mchide oiUy toe tecbaiques for 
whichthae isiKJ metolorpsyc^fogjcaicontriaKltc^on. You have iafomted us that foe 
initial OMS ase^ents have ruled mit the Use of some— or all — rtte intenogadmi tedinlques 
as to certua detainees. If the pUn calls for the use of any of the interrogatloii tecdmlques 
discussed baefo. It Is sifomitt^ to CIA Headquarters, mart re\dew the plaa and approve 
the use of anyoftheselaterrogatlda techniques before they may be relied. SeeGeor^l 

Pursuant to the 

|■■|■■■■■|■||||||||||||||■M 2S, 

T^^^^^TCm^^we?^^rSvSS5i^5w*TOinmeDf5tor, PCT Countotenorirt 
Ceatcr, iwth the cohcurresce of the C3il< CIC Group,” is required for foe use ofany 
^foaocedintenog^OD tecbnlques. Id. We understand that, as to foe d^aioeeiter^ this wiitt^ 
approval has been ^ven for each of the te^niques we discuss, exc^t the waterboard. 

We underhand tha^ when approved, intefrogalion techniques are geaeraily u^ in an 
i^calating foslilon, vnth milder tedudqiies first Use of the techmqu^ Is not ccmtinaous. 
foatber, <me or more techniques may be.appUed — during or between iatenogadon sessions — 
based oa foe judgment of the inte^ogators and other team members ud subj^ alv^ys to the 
monitoring offoe on-scene medical and psychological personnel. Use of the technique may be 
Oondcuied ^ foe detainee is still believed fo have and to be withholding acdooable int^Ugence. 
The use of these techniques may not be condnued for more than 39 days without addlUb^ 
approval foom CIA Headquarters. See generally Mterro$atton Guidelines at 1*2 (descdblt^ 
approval pro<xdures required for use of enhanc^ interrogation technique). Moreover, ewa 
withintfaat30-day period, any further use oftbese interrogation teduuques is discontinued if foe , 
deteinee is judged to be consistently providmg accurate intelligence or if he is no longer bdieved 
to have actionable intelligence. This memorandum addresses the use of these techniques during ‘ 
no more than one 30-day period. We do not address whefow the use of foese techniques b^fond 
the initial 30-day period would violate statute. 

Medicd and psychological personnel are on-sceoe throughout (and. as detailed below, 
physically present or ofoorwise ctorving during the application of many techniques, inchiding 
ail techniques nivolving phj^cal oont^ whh detainees), and "[dlaily physical and 
psychologicai evaluations are continued foroo^KMit the period oT [enhanced interrogation 
tectSBfpj^pisc:" IGIteport at 30 n.35; see also George J. Tenet, Director of Ceritral Intelligence, 
Guidelines on Confmemenl CmcUtit^forCIA Beiainets, at 1 (Jan. 28, 2003) C‘Cony?nemenf 
.Guidelin es'^ r*Medical and, as appropriate, psychological personnel shall be p hysically present 
at, or reasonably available to, eadi Detention Facilityr Medical personnel shall ciiecK ttie 
physical condition of each detunec at intends appropriate to the circumstances and shall ke^ 
eppropiiate records.”); IG Report at 28-29.* In addition, “[5]n each interrogatiqn session in . 
which an Enhanced Technique is employed, a contemporaneous record shall be created setting 
to^h the nature and duration of each su<fo technique employed.” Interrogation GulMines at 3 . 


' Iaaddilkximin(KulnugUttappUc3tkeaDdd£K4sDfeidanceduUenog^<»ifechmqe}es,OMS 
poscxinel are isstructsd more ^neially to ensoxe^ medical care shall be provided to detaiim, evoi 

fooreundttgoii^ieahaocedinceinga^ OMSGtdd^^nlO. 
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At any timc^ any oa^c^ personnci (mdudiag tlw medial or personn^ dwef 

of lasc, substantive «sp«ts, security ofiScers, and otter iatecrogators) can intovenc to the 
use of any techiuque if It appears that the technique is b^ used impiopedy, and on>sccne 
medical pentonnd can interv^eiftoe detainee 1 && devdoped a cotuiitioh makii^ the use of die 
teduiique uns^. More generally, medical personnel watch tor signs of physical distress or 
rntmtal harm so sigmficant as posdbty to amount to the “severe i^^cal or m^al prun or 
su£f«ii^^ is prohibited by scctk>ns2340-;p40A. As the explain, 

**[mi}ed{cal officers nmst rcoam cognizant at ail times of thetr obOgation to {reveat *sevGe 
l^ystcal or mental pdnc^i^ff^g”' OA^Ch/;^e/}herat 10. /yditional restrictions on c^n 
te^tques are de^bed below. 

tedhnlques have ail been imported from military Sur^vii, Bvasion, Resistance, 
£sct^ ^SMFO tmimog, where they.have been used for years on U.S. military pnrsrmnel, 
aitbc^ghwldi some si^ncantdifibceocesde^'bed below. ^/G/bs/Krrat 13'14. AUhou^ 
we refer to the e}^>eiience below, we note at the ou^ an impoitant limitation on reliance 

on toat expmleftce. Individuals undergoing SHEtE training are enviously in a diluent 

situation dom detainees und^oing interro^on; SERE traif^ know It is part of a training 
program, not a red4ifo imerrogation r^ime, they presumably know it will last only a dtoUtlm^ 
and th^ presumably have assurances that diey wit! not be stgnifi^dy harmed by Gaining. 


You have described the specific tediniques at issue as follows:* 


* Tbedescriptioasofthesetechmtpiesamsdet^mafiumlttff tbcumeiUsiDciudiag: 


^jj^Unes: hierrogtaiim Gtd^tUne^ Cot0nem^ OaldtUnes; Bad^gmtmd Paper, LeUot 


|A6$ocial£ General Comsd, 

reaX”) (July JO, 200*) CAly J( 



,ctiae Assistant MoroQT GwKtal. office ofT^lwunsw^ 
Utterfroo Idbo A. iUzzo, Siting Oencral OduiucI. CZ\ to 
£ (Aag 2, 2004) 

CoQOsd, CIA, m ASaraqr Oenecal, dC 

lifer'); Letter fio€^^^^^B|||BBksaa|fcGeaera! CoubkI, QA, 
General, OLC 

Counsel, CIA, to i^n^d|^gi|e^ssUj?M«(^ Geoetal, QLC 
'■ttepy. Oonset, CtA, 

Oen^i,OLC(Oct^r^OOf)n^^^^3m^P<r^‘7. Sevetaiof 
fee teefari^ues are described and discuaed in an earlier pemaraadnm to you. i^MSSonoaan.for JohnRizKt, 

.ActlBg GesigalCQunsd.CeMfallBl^ig«tcBAc enr y , .ffDa Jiy&Ry^ Asasiaai AttflmqLGeneral ^ice of 

Legai Counsri, Re: InterTeg4^an ef el Qa€<la Operative (At^ 1 , 2^2) ^Interragotioa Memorandum'*) (TS) . We 
feiv«ni»iatdyFeartaIyzed all tecfariqoes in the present memorandum, a^ we will note bdowwtetea:^>ec& of 
hxh^qoes di£& fiom tl^a^Ire^ IB tbe.fofeh^flon Id didd'U) avdid'ii^ 

CtmfosioQ in this extitendy sooritive and iroportast area, thediscussions of the statute in the 209^ L^el Standards 
(pinion and this tnanoraiuhim sqKtsede thk in (he JMenv^tm Mmaratulum; henvever, this memozaDdom 
coiffintvs &e coiufestoo of /nferragdt/on MemaranAm (hA the use of tiiese tedmiques on a pazticiUar hi^ value a! 
(^aeda detainee, sdiject to the lisutatloas impi^ herein^ would not violate sections 2J40*ZJ^A. in some cases 
ad^oratfictssdforfc below have been provided to us In commanicatlotis wife CIA persc^^ TbedAhas 
teviewM &is memoraztdsm and coofitioed the accuaqi if the descnpttoos and linutatio&S. Our anai^ assumes 
adherence to thes» descr^Mlons and lindtarions. 


TOP^edRETl 
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1. 0le^mm^mbSofK l^isfet^que involves tliesul;^tufa of cgininerdal liquid 
.m^lr^kceateots £br nonnd food, prcse&ting detainees vank a bland, u^pAiztng, but' 
mmiHpnaliy Wo^lete diet. You hive iufonned us Oat die CIA bdiem ^^aiy 
makes cf&ai tedi^ques, such as sleep diepri^pn, more e£d»ctive. See August ^<^11111111 
Letter at 4. Detaicces on di^ary 'maolpulatioo are permitted k imtcb water as diey want In 
geoeiil, mimmum dally Sutd aM nuti^ooal requirements are esdm^ed tbs follom&g 

forauda; 

• Fluid te^urement: 35 in£)k^d&y. Hiis may be Increased dqiending on ambient 

t^nperature, body teoqi^ture, and levd of setivky. roust nionitpr 

fluid mt4do^ and ^thou^ detiunees are allowed as mudi wator as they want 
rotmltonng of.urine output may be necessary is tbe unlikely ev<rot that the offices 
suspect that the d^ainee is be(^ming del^rated. 

• Calorie requirement: The CIA ^eraliy Mows u a guideilne a caiorie requirement 
of^OO kcal/day -t- 10 kcai/kg/diy. -Ttus quantity is multipQed by 1 .2 fiiir a s^eotary 
activity level or 1.4'fbr.a moderate aedv^ levd. R^dess of this fonmiia, die 
recommended rmniroum calorie intake is 1500 kcal/^y, and in no event b die 
detrinec allowed to recove less diah 1000 kcal/day.’^ Calories are provide using 
commenrial Tiquid diets (surii as Ensu^ Phis), which also supply o^ e^enflal 
nutrients and midce ibf cutiitiomlly complete meals:'* 

Medical officers are requited to ensure adequate fluid and nutritional li^e, and flei^ent. 
medical monitoring takes place wiule any detainee is unde^oing dietary manipulation. ^ 
tk^ainees 8» wmgbed we^y, and in theuolikely event that a detainee were to lose morcthaniO 
percent of his body weight, die restricted diet w^d be discontizroed.' 

2: hfuiSty. This technique is used to cause psychoio^ca! discomfort, particularly if a 
detainee, for cultural or other re^ns, is espemaliy modest When die technique is employed, 
clothii^ can be proxdded as an instant resrard for cooperadda During and be^een interrogadon 
sessions, a d<Aainee may be kept nude, provided that ambient tempen^rea and tbe’healdi of the 
detainee petrnit For' dds tec^i^ue to be employed, anibieM temperature must be at least 
No sexual abuse or threats of sexual abuse are permitted. Aittiou^ eac^ deUaUlon celt has foU- 
rim e clpsed-c ireuit video monitoring, the d^nee Is not mtenUonally exposed to other detainees 
Of unduly «q>osed to tlie detenrion'fo’cility ^aff We'understand thaf ioteirogators "are trained to 


Ttiis IS tt K laloue lequireaa ar fo rinatei'.ihetTATr c^ no feniate tig O B neg ; 

While detainees subject to didaiy mampulatioo are obviously situated diSutntb firom individuaEs vdio 
voteniarity engage In wdl^t-lbss P^graitis, we idtc that Vii^y available CeSunerdal 

jko^raias in the United Stales ettqripy diets of 1000 locaFday ksr sustained periods weeks or longer withCKU. 

feqomi^ medical supCTYiricKL we do not equate cooimero^weightlosspcogxamsaod this cUeflogE^oa 

&e fact that these calorie tevris are used in dKwei^4bss programs, incur view, is instriicth^ in 
ey^oatlng ^ medical safely of the iaterrogatkm technhpic. 

Youhsveu^n^^j^tis voyuidikdyd^nudjiy would beeanphyedalandite^^qxx^a^ 
briow7ST. See 0<^ber Fcxpioposesofourtuiaiysis, however, we vriUassmneUiat 
andneiiteaqieniures nt^be as low as6S°F. 
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i iwulcDdo or asy acts ofimplicit or cJcpUctt sexual degradation ” October 12 
£tfer at 2. Nevertheless, iiftefrogators can exploit detainee’s fear of being seen 

a addition, female oMcd^ involved in die ioterro^don process may su the deduaees 
naked; and &r purposes of cmr analysis, we wOl assume that detainees ^l^'ected to nudity as an 
Ji^enogation technique are aware tlUt may be seen luked by females. 


3. This technique consists of grasping the individi^ bodi hand^ 

one land on side of die collar opening, in a ccmlioiled and quirk motbn. In die same 

motion as die grasj^ the iodivirhtal is drawn toward the iotmogator. 


4. Waling. This technique involves the use ofe flexible, felse wall. The individual is 

placed vdth his Ms touching flexible wall The inlerroga^r ^Is die iodividuai forward 

and tbea qulddy and flnniy pushes the tndiyidual into the wail, It is the individual's diouider 
blades dnit die wdl, XHiring dus motion, the bead and neck Wc jmpported with & rolled hood 

ortowel that prowliK a C^olfar effset m b^p prevent whiplash, tb reducediith^’dieTik of 
injtuy, die indmdua! is allowed to rebound from the flexible wall Y!pu baw» inflamed us that 
die ^se is also constructed to create a toud noise wM the ii^vidusl hks h in order to 
Incri^se the shock or surprise of t^ technique. We undostand that walling may be uJKd when 
the detail^ is uncocpecative or unresponsive to questions from interrogators. ' Depemdiog on the 
edent (^the detain^’s Jade of co^ientkm^ be may be walled one time durag an inttCTOgation 
s^on.(one in^ad vddi the wall) or many times (perhaps 20 or 30 times) consecutively. We 
imdmtand that this dchnique is not d^M to, ^ do» not, cause sev^ pain, even when 
xaed repeatedly as you haw desoibed: Kadia-, it Is design^ to wear down ^e detainee and to 
shock or stuptise the detainee and alter his expectations about the treatment be believes he mil 
receive. Inparticular, wespraficailyunderstandthattberqietitlveuseofthe'wallmgtedimque 
IS intended to ooouib^e to the shock and drama of the experience, to dispel a detainee’s 
expectations that ioterrogators will nc^use mcreasing levels of force, and to wear down Jus 
resistance. C: Is not intended to— -end ba^ on experience you have mformed us that It does 

not — inflict any injury or' cause severe pain. Medical and psychological p^sonne! are physicaJJy 
present or othen^e observing wfaen^er this technique is applied (as they are w^h any • 
iederrogation techmque involving physical contact with the detuhee). 

5. FacialhoItL This tetkniquels used to bold the head immobile during iiderrogatioa 
O'ne opeo palm is placed on either ride of foe mdi vldual’ s foce. The flngeirips are kept well 
away from the individual’s ^es. 


Facial or insult stop. Witii^ technique, the inierrdgator. slaps the individual’s 

f«ic with fingers sliglUly spread. The hand makes contact wth the area directly brtweai ti» tip 

“invades” the individual's "personal space ” Wc imderstand that the goal of the ferial slap is not 
ti] iofifct physical pain' that Is severe or lariii^. Instead, the purpose of foe ferial slap isto iariice 
shoric, surprise, or hurmllation. Medical and psychological personnel are physically present or 
othcarwise obsCTring whenever this technique is applied - 


7. Abdominal slqf. In this teriiruque, foe interrogator strikes the abdomen of foe 
detainee with foe badcofhis open hand. The inlerro^or must have no rings or other jewriiy on 
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his haisl The hitcrrogator is fwsitioaed directly in front of the detainer gei»raHy iio nawe dan 
18 ipchcs from the d^amee. WUh his fingers !»ld dghdy together and folly extended, and with 
his palm toward fh» intem^tor^s own body, using his as a fixed pivot pwnt, the 
int<^ga£of fite in foe detainee's abdomen, the interro^^r may not use a fist, 
foe slap must be dellveted above foe navel and bdow foe stermim. This t^i^ique is used to 
ctmditioa a detsnee to pay a^entioa to the ufrerrogator's questicms and to dhdod^ e^>ec^oos 
that detainee will not be touched. It is ix>t intended tor-aidl^sed on exptdmice you have 
infisnned us that H does not— Inflict any injury or cause any significant pmn. Medical and 
psychtdc^cal perecmnel are p^sically present or otherwise c4>5ervf{!g whenever this t^^mique is 
ai^lied. 

8. Cranked coj^nemra. This tedmique involves pladngtheltKfividual in aconfrned 
si^c^ foe fon^n^nsofwhidi restrict foe hufividuai'smovemem. 11» confined facets 
usudlydaik The dundoc of confinement varies based upon foe size of the confoiner. Forfoe 

(xmfined s^ce. foe individual can stand up dr sU down; the scnaller Sf^acc Is large 
t<x the subject to ^ down. Confmement m the larg^ space may last no mote than 8 hours at a 
fime for no more than 18 bourn a day; for foe smaller space, cordb^ent may Ust no ni(»’e foan 
two houm. limits on the duration of examped confiiinneht are based onconskieralidns of the 
detmm»*5 size and wmgbt,. how fac respoodsto foe technique, and continulag consulUdion 
betwe<m the inteirogatore and C^VlS officers.” 

9. ^/jtending. TWs technique is used only to induce temporary muscle fiUiguc. The . 
ia<fividuid stands about four to five feet from a wall, with his feet ^>read approximately to 
Bhou!d(^ vddth. His »ms are stretched oiH in front of him, with his fing^ resting on the wall 
and nipporting his body weight The individual is not permitted to move or rq>ositloQ his hands 
orfoet. 

10. Stress positions. There are three stress positions that may be used. Youhavc 
infrHtned us that these positions are not designed to produce foe pain associated with oontortioos 
or tmstingofthe body. Kafoer, like wall standing, they are designed to produce the physical 
discomfortassodated with temporary muscle fotigue. The three stress positjons are (1) sitting on 
the floor with legs extended straight out in frost and arms raised above foe head, (2) knedling on 
foe floor wfole leaning bade at a 45 degree angle, and p) leaning against a generally about 
three aw ay from the detainee’s feet, wifo only foe detainee^s head touching the wall, while 
his Seliandcuffod in front oFHim ^Sfotod his bade, and white an interrogator stands 
neid to him to prevent icyury if he loses his balance. As with wall standing, we understand foat 

, these positions aroused only to induce temporary muscle fati gue. 

U. Waterdovsmg. Cold water is pOured on foe detainee cither, from a container or from 
a h<^ without a nozzle^ This technique is intended to weaken the detainee's resistance and 
persuade fom to cooperate with interrogators. The water poured on foe detainee must be potable. 


” Id /n/env^'eni^emoramAm, we also addressed Ike iise of harmless iasects placed in a ^ofineaienl 
hex and <»Rd(Kied that it did not violaic the stance WeundetsUuod Ih^— fi»^reas(»tsiui^tEdwaayc<MKemfoat 
it \iotate foe statute— Ute CIA osvec used that (edtryqoe aod has removed it from Um list of 

Metmgafom accOTdingly, we do not addiess h here. 
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snd the amrt that water does oot eater the detainee’s nose, moiith, or 

A medical ofTicer imist ^sem and monitor the ctetainee diFOUghout ap^catbn of diis 
technique, mdudhig fer signs of t^thennia. Ambient teaq)«8tufcs naist r^aain above d4®F. 

If the d^ali»e is tyinjg on tla floor, his bead Is to temain verdoal, and a |>oad», mt, or other 
mst^ial must be pkced b^eea Mm and the floor to mimmtze loss of body heat At the 

conchishm of die water dou^ session, the detainee must be moved to a l^ed room If 
necessary to perii^ Ms body temperature to retum to oormal in a sa&marmer. Toosurean 
adeqa^ majpn of safety, the maximum period fliat a <ktMsee may be pcniutmd to 
retxuun wet ius betm set tu two-thkds the dme at Whidi, based esden^e medicM iiterahne 

and experience, hypoth^mia could be mq>ectcd to develop in h^fliy indIviduMs who are 
submerged in waterof the same temperahne. Fori example;, in employing tMsteduiique: 

• For water temperattife of 4 1*F, total duration of exposure may not exceed 20 miautM 
without drying and rewanmog. 

♦ For wata- uar^ature of 50*F, total duration of exposure may not exc^ 40 mrnutcs 
vHflioutdi)ingandrevmnnu>g. ' j 

* For water tempet^dure of 59”F, total duration of esqjosure may not exceed 60 rmnutcs 
withcnit drying and rewanning. 

The micumum pemusslble temperatwe of the water used iawat« dousing is 41^F, 
thou^ you have informed us that in practice the water tenperature is generally not below 50^, 
Mnce tap waterrather than lefligeratM water is generally used. We underhand that aversion of 
water dousing rmittoely used in S£R£ training is mudi mote mctreme in that k involves cc^lete 
immersion of the individual in cold water (where water tempemures may be below 40*F) and is 
usually performed outdoors where ambient air temperature thay be as low as 10®F. Thus, the 
SERE training version involves a far greener impact on body ^perature; SERE training also 
involve a situation where the wat^ may emerthe iraiiiee’s nose and mouth.’^ 

You.have also described a variation of water dousing iovoiving much smaller quantities 
of water; this Variation is known as "flicking.” ^Iddng of wattf is achieved by the interrogator 
wetting his Angers and then flicking diem at the detainee, propping droplets at the detainee. 
Flicking of water is done *ln an e^ct to create a ^stracting effect, to aw^ny^^aitle, to 
irritate to in^ hundliation, ocm cause tenqioraiy insult.” October 22^flllllg,etter at 2. 
The'Wrterused in the ‘Peking" variation of water dousing also mustbe pSabl^nd within the 
water and ambient air temperature ranges for water dousing described above, Akhou^ i^ter 
may be flicked inlo the detamee’s face with tlus variation, the flicking all rimes is 

Ifone iiTsuch a nvannw as to awid the inhalation or ing^ioo of water by the deteii^ ifee 


&«(7(^<>&«r/.2|H|H||p«mra^ Coinpansonoft&»tioieriimuibr\»atodoi:eingw{tKtho»ase<i 
in ^R£ bamhig U as vre uadetstsod that ibe SERE trailing lime limits are based OQ (lie SB^enr 

air am^erabureiadter than water tempetaiute. 



10 
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1,2. (mm iban 48 horn). -Ibis tedmiquc subjects a detainee to an 

exuded period sleep. You have ta&nncd us that the primary purpose of this techiuque 
is to weaken the subject and wear down his resistance. 


Tkt ^nnaxy method of ;rieqj deprivation involves the Use ^ shedding to the 

detainee awake. In diSs method, the det^ec is standing and is handcofiG^ and the handcup are 
attached by a i«igth oi ci^ to the cdling. Ibe detainee’s hands are shackled hi &mit of his 
' body, so it the detainee has approximatdy a two- to three-foot diametw'.of movmad. Hie 
detainee's feet are shackled to a berft in the jfkKM*. Due care Is talom to ensure that du^es 
are netfoer foo loost nor too tight for physical safi^. We und^stand from discu^ons with 
QMS thattheshadkilngdoesnotresuIttnanyagnificantphyMcd pain forihes^ject The 
detainee's hands ace ^mer^ly between the levd of lus and his (kin. Xn some cascs^ die - 

demiiiee's bands may be rais^ above the level of his head, but only for a period of up to two 
hours. All- of the detainee's weight is borne by Ms legs and foet during sl^ 

d^rivatioii. Ycm have informed us that foedehunee is not allowed to liatigfitimdr support Ms 
bc^ weight with the shacldes. Radm-, we understand that the shaddes are ofdy used as a 
passive means to' keqi the detainee sta^og and thus to prevent him fromfoUisg asleqp; should 
foe d^ainee b^n to foil asle^, he will his balance and aw^en, either because of the 
s^isation of losing bis balance or becau% of the restraining tenskis of the foaddes. The use of 
dus paidve means for keeping the detainee awake avoids foe need for using means -that would 
require interaction with the detainee and. might pose a danger of physical harm. 


We undo^tand from you foat no detainee subjected to fots technique by the CIA 1^ 
suffered any harm or inluty, eith^ by falling down and forcing foe hand^itfo to bear his wrigbt 
or in any other way. You have wsured us that detainer are.cominuously monitored by dosed- 
Oircuit television, so that if a detainee were imable to stand, he would kninediatcly be removed 
from the standing poation and would not be permitted to dangle by his ^sts. We understand ^ 
that standing sleep derivation may cause ed«na, or swelling, in the lower extremities because it 
forces detainees to stand for an tended pmod of time. has advised us that this condition 
is not painfol, and that foe condidtm disappears quiddy once the detaiseeis pertniUed fo lie 
down. Medical personnel carefoUy monUor any d^^ee bong subjected to standing sle^ 
deprivation for indications of edema or other physical or psychological conditions. The QMS 
Gvideiines include extensive discussion on medical fflonitoring of detainees being subjected to 
shackling and sleep deprivatieo, and they hidude specific instructions for medical personnel to 
requi^gjdtcasativc. non-standiog positions or to tate otW actions, ibduding ordwing the 
cessation of sleep depnvatioa, in ordtsrto r^ieve or avoid serious edema or other significant 
mcdiail conditions. 5ee OfdS Guidelines al 14-16. 


In lioi of standing sleep dejxivatlon, a detainee may instead be seated on and shackled to 
-ft-snmll^oeL-'Ihe-stooUupports-the det^ee^ weighty buUs40G-smah40^er{mUheisub|ecUa . 
balance himself sufficiently to be able to go to sleep. On rare occasions, a detainee may also be- 
restrained in a horiwntal position when necessary to enable recovery from edema without 
mterrupting foe course of sle^ deprivation.” We understand that these alternative restraints, 


” Spcdlic^ly. you have isfonoed os (tun on ifane oocasioas early in diefvoeiam, tte iiUerro^on team 
and the afondant oudick ofoceis identdkd foe potetOial for uoacceptable edema in the. lower limbs of detaioMS 

Tof 
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aithou^ uncoiaSirtaMe, arc i^sgn^oarttly painful, accwdic^ io the and 

profes^nal pigment of 01^ and other personae!. 

We uikkc^and to a teioee undergoing slc^ dq>ii^tioa is g«ierally fed by hand by 
CIA. pe^soimd so that he not be unshackled; howev&, ^ made dicing 

inbKTo^on, tks intecioc^^^y imsb^e the d^mnee and him feed himself as a positive 

mc^nlive.” October I2wK &t 4. tiie detainee is dothe^ be wears an adult ^aper 

under his ikuiIs. Detaii^SSJea to sleep deprivation who are also sid>Jcct to nudhy as a 

littNiog^cm to)m<|ue will at times be nude and wearing a detmnee is 

wearing a diaper, it 1$ dtedsd reguiady and claimed as necessary. Hie use of the dtapu is feu^ 
samtaxy and heal^ poipos^ of tl» detainer it is not used £x' the purpose of ixiroiiiatiag 
detainee, and it is ik^ considered to be an interrogation technique. Tltt dehunee's iddn condition 
fs uKHotored, and are changed as needed so tiiat tiie detainee does reimin in a soiied 
diaper. Ytai have mtoned us tiiat to date no d^aioee has esqperieac^ any skin problems 
resulting from use of diapers. 

The maximum allqv^le duration fi>r sleep derivation authorized bylhe CIA Is 180 
iumrs, ati«: which the detiunee must be i^firntted to sie^ without iaterrujH^ at feast eight 
hours. Ycm have infbrined us that to date, iiioro than a dozen detainees have been subjected to 
sle^ d(^vatton Of more than 4ft hours, and tiuee dtonees have been sdtdected to ^eep 
deprivation of more than 96 hours; the longest period of time for which any detainee has been 
derived of sleqi by the CIA is 1 80 hours. Under the QA's ^idelmes, deprivi^on could 

be resumed after a period of hours of umntenupted deep, but only if QMS perspito 

' specifically d^ermined tiiai there aro no mextical or psychological contraindications bas^ on the 
detainee’s condition at that time. As discussed below, however, in this memorandum we mil 
evaluate only one application ofup to ISO Ikmus of sleep deprivation.’^ 


uadagoing statidiag sleep i^irivatioQ, and In order to pemtil the to Rco^^r without irapalring incenogaiion 

reqafiemMts,tiiesiAje^undcnvcQthQy|»t|t^£m^Qh^onl Fax £»r Steven G.B»fiuiy.Piiucip^Depu9 
A^staiU ARtom General, OLC, fioa||||H|||[|HHH Gmer^ Counsel, C£A, at 2 (Apr. 22, 2005} 
CApril 32m/lfae^. Inboriza^SM^d^r^mo^^ocuiuKeis^aKdprooeootboftooroDtOptfathick 
towd ocbara?(a precautioo dcslgficd to preyeot reaction of bod^ laopentme (hrau^ direct watKt with the Cdl 

£!oof). Thedetainee’slofldsaremttacledtogBtber.aBdUKanaspiaceduianoatstreidiBdlixisitiorr-t-etlherexleQded 
beyoftWteUSfW exicaded to eithd ride of the boi^^—aod anchored to a Car pwnl oa flw floor m s«di a mannef 
totheanoscam^bebeiviorus^&rbstaDceoroMnfi^ At (he same time, the aiddes am chadded together and 

the legs are extended in a straight itoe with Ihe body and also aodtoted to a Car pdQt 00 Ac lloor in sudi a maiutoT 

" tim th e te gs umaxbe beat c c os fai fa balia o c er tomf b rtr M ' Y o u have ^ce ifieehy iaibon d d u s th a t t h e man vln 

aod ritaddes are siduned widraut add^tmat stress on aay iif the ann or leg joi Rts that na^ font the Smbs b^nd 
natmalepcteaaonorcatatetqwontMMy M T heposkkiabsafBdcntiy uaoomfoftable& dctaioe esto 
dqnive them cf unbroken sle^ wtuie rilosriog then kmer Urabs to recover ftom (he tiSects-of staiH&% sletp 
d^vatioo. We nuletstandtfiaeaftriandamprecaudomaid procedures for shackUng are obsenredforboth basis 
arulfee^wbUeihUusporilioa Id Yoa have infomedv that boHzor^rie^dquTvatide has been rnediuuS (he 
^trin>ee*s affected lindu have deocostrated scflSeteot recovery to rrinm to ^ihg or staiti£ng rieq» deprivathm 
mode^ 3$ warranted by tire reqou«i»nts of (he iatetrogabon and to a deterTRlRUj<»L by the medtoa! 

oiiScer that there is 00 contraiiktkatton to tesumiag other deprivation iDodes. Id 

We expetss no view oq vdieQia any &rther use of skqj. depriwdioa fbUomog a ISO-hour of 

the techniqtte ffild 8 hoars cTslcq) would violate sections 234Q'2340A 
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You have infonned os.tbat dctaioees are dosdy moitoed by the intecrogadoia team at 
aJI times («thw directly orby ciosed-drcuit video camera) wMIe b«ag subjected to deep 
d^'^oii, aoi tibat tee personnel vnll iatervwie and liie t«bm^e will bs dlscontiiui«4 if 
thens are medical or psy<d«)!(^ical coi^aiadicattom. Irar^wmorej as vsUj a^ itd<«oi^on 
techniques by the CIA, deep deprivation will not be used on any detainee if the prior 
medici and psycbologicd assessment reveals any coiotraifldicarions. 

13. 77w 'SrarerbociKi'' lBthistcdim<plCvthfrdetfiineeislyingon8gurwythatis 
inclined at «* angje of 10 to 15 de^ees to the bi^izootal, with te detainee cm his bade and his 
head toward the loww wd of the Qimey. A d<rth is pla^ ovear fl» <toaiiiec*s ^ce, and cold 
watof is poured on the dt^ from a hd^t of a^roxiinately fe to 18 ind^.. the wet dofri aed® 
a barrier Unough which It is diffrcult— or in some cases not pos^le— to breathe. A sin^s 
“applicatioB*' of water may not lad for more than 40 seconds, with the dar^^km of an 
**iq)plicatic»f* measured from the moment vriien water— of whatever quanti^^H^ first poor^ 
-wdOtedoth until rite moment the doth is removed from die subject's foce. August 19 

at I. When the time limit is reached, the pouring ofw^teris Immediately 
' disconrinued and thndoth is removed. Weuaderstand that ifthe detainee makes an t^ort to 
'd<^^t ritoteduuque (c-g., by tvdsting his head to the side and breathing out of the comw of lus 
moinh); the int^roguor may cup his hamls armmd the detainee's cose and mouth to d^ the 
niQoff, in vriuch case it would not be possible for the detainee to breathe during the appltcaricm 
of the water. In addition, you have ii^naed us tiai the technique may be applied in a manaer to 
rfofeait ^cts by the detainee to hold his Imth by, for ejcampic, beginning an applic^ion of 
water as rife detainee Is exhaling. Bhhef in riie normal application, or-wdierecounlcnneasuresare 
. used, we und^stand that water may entw^nd may accumulate In— the dttaift«'s mouth and 
nasal cavity, preventing hun from breathing.” In i^dhion, you have indicated riie detainee 
as a countermeasure may swallow water, possiHy in significaat quantities. For that reasoc^ 
based on advice of medical personnel, the CIA requires that saline solutioQ be used instead of 
plain water to reduce the posribilily of hyponatremia (Le., reduced concentration of sodium in 
tl» blood) if the detainee drinks the water. 

We understand that the efTect of the watorboard is to induce a sensation of drowning. 
This sensaticKi is based on a deeply rotrtcdphysiolopcal response, Thus, the detainee 
experiences this seosatton even if he is aware that be U not actually drowning. We are informed 
tha(rahesedx)R extensive experience, .the process is not physically painfril, but that it usu^ly does 
cause fcar and paiuc. The watecboanl h^'been used many riiousan^s of times in SERE training 
provided to American miJhaty personnel, though In that context it is usually limited to one or 
^ two appUcarlons of no oiOid than dfr'scwiftht eacii.” “ ■ 


la most spplicadomctf^ this teduuque,iBdiK&ng as H is uMd in SERE ttaining it appears that Oic ^ 

iadividual unde^oing the lechnlque is sol ia to coo^eWy jaeveoted from breathing, bat Us auflow fr restnc«d 
the iwA doth, creating a sensjlioa of drowMig. SSs< IG Retort at 15 (“Airflow is rwttictcd . . . aiU fte taia^uc 
pxpdocts Uic sess^ioa drowning and suffocalfon."). For poipeses of ow walysls, however, we will dal 

die urirvidaal 1$ usable to breathe during die eothe period Uaay apjdication of water durug the wateboaid 

tedmiqce. 

** The Inspects Gcoctal was critical of the rdiaace on the ^REeapcricocewiUnhew^siboani a 

of!fiK»cairiodttfdffl5RCQoesiniheip0i^ottoffi«tcd«qye. Wediaassfi»ln^?cctorGeiBxarstdt^^ 
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Yo« have eqjlained that fee W2i«boardtcdfflique is used only if: (1) fee CIA has 
cffedlblc intefligcDce that aterrarist attack is immiacnt; (2) there are'‘substaiitat and credible 
indicators fee sifejeet has acdonable inteUigence that cat prevent, disvgi ot dday this ^taci”; 
and (3) <^her titlerro^^n mefeods have &iled or are uidikejy to >ddd acfemable inteU^eoce in 
time to prevent fee attack;. See Aitidma&toAvgualRiao teU^. Ywi have also infbnned us 
to fee w^efeomd imy be approved for with a given d^nee only femng, at mos^ ^ 

angle 3<May period, a^ feat durii^ to period, the watecboard technique may be used os no 
more than five days. We fortlur understand that in my 24-hour period, intenx^ois may use so 
more fean two “ses^ns” of fee watnboani on a subject— wHh a ^session” d^ed to mean the 
rime to fee detains ts strapped to the waterboard— and feat no session may latt more than two 
hours. Moreom, during any session, fee lumber of individual a^Hcationsofwata’Iastii^ 10 
^ecoiais oc iottger may not etceed six. As imted abov^ (he maxhoum length smy application 
of water is 40 seconds (yem have informed os feat this nuudmum has rarely been reached). 

Finally, fee total emulative time of ^^o|to|pns of vfeatever lei^h in a 24-hour p«iod may 
not exceed 12 minutes. S€9AvgusiI9j/lll^^^tt&‘tXUZ We uiuieretand that these 
limitations have been established wife ©tteasive input fiom OMS, based on expaience to ibte 
wife this tecimiqUe and OMS’s professional judgment that use of fee wateihoard on a healthy 
mdividud subject to these limitations would be “medically acceptable” See 0^ Guft&lmes at 
18-19. 

Dming fee use of the waterboard, a jfeystciaA and a psychologist are pres^ at all time^ 
The detainee is monitored to ensure that he docs not devde^ respiratory distresa If fee dctmnw 
is iu>t breafemg freely afier the doth is removed from his foce, be is immediately moved to a 
vertied positioo in order to dear the water from his nvwtb, ims^ and nasophar^mx. The gurney 
used for adnunistering this tedmique is specially designed so that tlus can be accomplished very 
quickly if necessary. Your medical persondei have explained that the use of the waterboard does 
pose jL small risk of ceitaio potentially ri^iificant medical problems and that certain measures are 
taken to avoid or address si^ problems. First, a detainee ought vomit and tbov emirate fee 
emesis. To reduce fels risk, ady d^amee tm vfeom this mdmique vnll be used is first placed on a 
liquid diet. Second, fee detainee might a^irtte some of the water, and fee resuittng water in the 
lungs mig^ lead to poeuisoma. To mitigate this risk, a potable saline solution is used in the 
procure. Third, it is conceivable Ohough^ we uoderst^ from OMS, highly unlllrely) feat a 
detainee codd suffer spaans of the larynx would prevent him from- breathing even when the 

appStoioq:of water b^opped and the detajpee Is rdimied to an upright position. In the event of 
such spasms, a qualified physician would iinmediat^y intervene to address fee problem, and, if 
necessary, fee inlervening physic^a woukl perform a tracheotomy. Although fee risk of such 
-••^qi asms b co nsi dere d r em o t e fit appar en tl y has nev e r occ u rred in thous a nd s ofl ntta n ces o f S ERE 
training), we are informed to the necessary emergency medical equipment is always present — 

-dthou^not-visiblc-tofee detainee— duric^«iy-applioation-offee-wd«board,-.^-#B»erff/i^-/dl 

at 17-20.‘’ 


frutber below. Moceover, as noted above, tiie.veiy (ti&rut situttioos of detainees tBidei;^mg intamguton and 
xoitoy personnel auteigoingtraiQiafcouDSdsagfeist undue Rliance on fee eiqienenoe in ^ICBtiahilf^ That 
e}q>erieKe b nevKthetas ^socne valse in evaluating die {Eciuu<{ue. 

^ (^1^ identified other potential fiskc: 
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We undeistand that is isasy years of uw on thousands of par&spaBts is S^E traimng, 
the wBtertjoard tec^que (aithou^ used in a ajbstantially moia limited way) has not reaiJted in 
any cases rtf serious physical pain or prolonged ment^ harm. In additiod, wc understand the 

watcfhoard has been by the (3IA on &ree ai^ level al Qaeda dminees, two of whom were 

si^jectedtoAe tecdiiuquenumsous times, andj accordu^ to OMS, nmte oftb^e^uee . 
iotl^&als has slrown any evidence of phyacailpaid or su0»rmg or mraitel harm in the more 
than 25 months since tiieicchiuquc was used oa them. As noted, wc understand that WS has 
been involved in Imposing stria limits on the u» of the watoboard, iin^ timt, wdren combined 
vMi care&l momtoiidg, in their piofesskma] jongineDt should prevedt physical pun or siffaiag 
meOal harm to a det^ee. Ei addition, we wderstand that any detail is ctosdy rnenHored 
by medical and [sycholo^cal personnel whei» jer the waterboaid is apidted, and t3^ there are 
a^tkmai nqrditii^ ^uirements beyond the nocnal reporting iequucm<^ Iri pla^ when other 
interro^on techniques are used. SeeOMSCi^inesat TO. 


As noted, idl of the intenrogatkm techni^es described above are aubjeetto numerous 
resbiaioiis. many based on iiqnit from OMS. Our advice in this memorandujn is based on our 
undoatanding thk there will ^ care&l adherence to all of the^ guidelines, restriction^ and 
saf^iuards, and that there will be rm^ng fflonaaring and reporting by the team. Including OMS 
moliatl ami p^chological personnd, as well as Wompt intervention by abeam member, as 
necessary, to i^event {Aystcil distress or mentaljhann so sigmlicant as possibly to amount to die 
“seveie physical or mental pain or suffering'* thm is prolubited by sections 2340<-2340A. Oik' 
adrice is ^ based mi our unders^ing that el iotern^ors who will use these techniques are 
adequately trained to understand thu tbe authcaized use of the tedunques is not designed mr 
intended to cause severe physical or mentri painlcr sirring, and also to umierstand and r^ped 
the medical judgment of OMS and the important role that OMS personnel play in the program. 


You asked for our adrice conceraittg die» int( 
their use on a specific high value.at Qaeda detaUee oa 


Iqu^ in connecdon with 
Iyou iofonned us.thathe 


Moa seriously, fbrteasms of {rfqraedl^i^od] 
a mplr ^veop, aOoimg excessive fiUiog of die k 
'^'uo^^iODsLve sidd&t riuRdd te inu^Mote 
xypbridtfovst to ex|iel tbe water. Ifd^bUston 

intcfyetfioa Is requh^ Any^jectwhohasreii 

~ " a^idcr«l 9a aj^nqiiiatecmdid^for Qve wateit 

concur in tbe hifthec use i^the wateihoaid withen 

-'•approver- - j 

pA^ ^d!e/m«5 at IS. OMS has also rialcd Hot “Pdy day 
beoime a potent&d conccitL Vl^outam'barddatatocuy 
we bdtevQ that beyond this petal cofrinied ctfeose wa^ 
^19. As noted ^ove. based oat^fSinpsl. die CIA has I 
brqueaty and &itaU<M of use ^ the waterboan^ 


I of fte watertward can introduce new risks, 
pqrcbotogical resignation, the sOiiect may 
prmysandtoss.ofcoBsriousBcss. An 
ety, ^ the intenogaiorriiould ddhera sob- 
raote normal brewing aggressive inedicai 

vt ^Mcific [Chief, OMS] amssltaUooafld 


; 3*5 of an aggressive prograiB, cumulaHlive effects 
Ufy either this risk or (be advaoiages of Ibis 
ard plications may not be raedkaliy a^sroprisde.** Id 
kpted and imposed a &uird>ei a stria ilnih^ms on the 
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iiiiiiiiiiiiiiiiHiiiiiiiiiiiiii^^ 

States. Acfioi^ingtolllfil^^llHiad^ctensivecoimectbas to various aj Qaeda . 

■ leaders, members of the ’Mtawrf^^jraaw netwodc, aad bad arranged 
b^ween an associate and|||||||B|||H||||H||||o dlscoss S£eh ^ 

£erterat2'3. Vcw ad^dse^^te^^diMnn^ydwIo^c^ 
c(xnp1eted by a C!A psychologist, and that based on tins exaimmdKm, the 

pfaysician conduded fllllBnedically stableand has no medical contraimhcatioRS to 
InterroptfCMi, indsding the use of intetroggm^^qucs" addressed in tMs m^nonndum.^ 
MeiU&ilmdPsychoIi^<xdAjsJxssm^^^KKfl§pJ!achfAkiAugust2IimoLe&ersi 1 ” 

The psycboio^cal assesnoent and orient«y|||yu|c^cMrtndi(Ht and 

attradon wereappro{Hiat&" Jdt at2. Ihe psychologist £iitherfouQ(^HHrib°^^ 
{^}ces^ were dear and logical; there was no evidence of a tbou^ disorder, dehmons, or 
hallucinat!ons[, and t]bere were not agniiicad^ro^f d^esuon, amdety cm‘ mmta! 

distuihance.** Id The psychob^ evaluatedl^H'psycholo^c^ly stable, r^icrwi^ and 
de^sive " and "coined there was no dddence that the use of the aporov^btmogatioa 

meflKxls would cau» any severe or prolonged psycbolo^cal disturbai}«|[[iH ^ 
conckisiOos d^>end on ^ese assessmoats. Bdf^ using the tedmiques on other detainees, the 
CIA would iie<^ to rasure^ in each case, that dl medical and psychological assessments indicate 
tlot the ddalnee is iit to undergo the use of tee ioterrogatioo tedmiques. 

n. 

A 

Section 2340 A provides that “[w]hoeveir outside the United States commits or attempts to 
I commit torture shall be fined undn* this title or imprisoned not more than 20 years, or both, and 
If death results to any person fiom conduct prohibited by this subsection, shall be punished by 
death or imprisoned for any term of years or for life.”" Section 2340(1) defines “torture" as “an 


^ You hsve advised os (hat the wat^board has not been usedjllliPwe undcfshutd dot there Duy have 
been medical reasons against-usi^ that in las case. Ofcoorm^oamvkeassafflcs that die w^otoard 

could be used oaly- in me absence medical ootUnaodicadofis. 

■^e^^'TSc-medical exaitunalion.tepottedjjjHB’'^ these, and that be repotted a. “S-d year history of non- 
exerttonal cbest pressmes, wtddi are ir^ttraitteat, rddm^aeomiqianied hj nausea and depmssion 
M«<ScaI and F^ychotogicalAsseanatto^jj^^^^i l,i!A»dh!^V>Atigusi 2Ri2m Letter. 

•Jlpglcnr n e va c o as nl ted a ^ feysida i a fin ( Ids piobtai i ." -and“ w a s -*Sin^ c or u nw iHi o g <o b e mor e lyecifiM^oou 

the frequency or intense of the afbfttofioiloncd symptoms" Id. He also reported sufiwing “long-term nwdi^ and 
ntenud-pcsbleBi^. firam Rmfl t y frvy^d^ aCT.“ and Sta ted that h c to^ medka^ as a n^ t of 

that smctderttonlQ ten yemsaga Id. Heat^ttetbeTrassotaocsOytakinganymedi^QQ. He'^repbned 
Mcinga pf^ciajifwld^^gobtei^dutcausedlmBbiuiiQate&cqueoUyandcomp^edcrf'atooUtache. Id. 

The moficai exasiinstioraHFowed a rash oo his chest and shoulders and that “1^ oos^|d^^ were dear, 
[andlhisheartsooBdswereiiocmalwithaoaunQanorpIl^s.'* Id. The i^iciaa o^oet^llHlllllAs:^ has 
s<»oe reflux csoptmgicis and mild diedc fidlicutitis, but doid)tledl that he h^ any coronary pafl»l<^ Id. 

^ SecliQn2340A^ovidesin{idl: 

(a) OfTense.— Whoera outside (be United States coomuis or attempts to commit torture 
be fined, under this tide or inqmsooed sot more (hm 20 years, or both, if deatfi zeaiKs to any 
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Set cdmioittel by a person acting under color of law qieciBcally intended to inflict severe 
physical or raen^ pahs or suffering (other flian pain or saffiring inradenlal W lawW sanctions) 
upon aisother perssn wifliin Ms custody or jdiysiial conttoL"” 

Congress enacted sections 2340-Z3d0A to cany out the obligations of the United States 
undertheCAT, &eaR.CotBfRq).No.l03^2,at229(l994). The CAT, among other 
things, requires the United States, as a state party, to eo^e that acts of torture, along with 
attempts r^ complioity to commit such acts, ate crimes under U.S. law. Sm CAT arts. 2, 4-5. 
Sections 2340-2340A satis^ that requirement svhh respect to acts committed outside the Untied 
States,"* Conduct constituting “torture'* within the United States already was — and remains— 
prohibited hy various other federal and state criminal statutes. 


perm ftom condtst psoltAUed by this ssbECctioB. sU}I tie pmudved by or fanpt^ned ]for 

suQ’tenn (^Tears dr for life, 

(b) 7uris^cUdiu*->TlKteisjadsd>ctionover(heAcrivitypcD}^tediasub5ectioo(ft)if-' 

(1) the allied oS»der is a mtioQal of dte United St^er. or 

. (2) fte idi^ed oSntder Is pRseiU la tbe IbiUed States, ixTespecdve of die aadan^lQf of 
the viodm or allied dEuida. 

(c) CoQj^iiia^.— ^ perm Tiito coo^bes to conuok an o&ase under this sectioa than be 

. to the same peoahiesCotherfiua^peMhy of death) as the penalties prescribed fer the 

ol^se. tile cmiimission of was the object of the a«spu:^. 

I8US.C.52340A- 

^ Section 1340 provides in foD: 

As used in dds chapter— 

(1) “torture” means aaact oomntiaed by a perm acting uoda color of law specificaily 

intended to iidlict severe physical or mana! or EUflbrins (other than pairt or suflMae 

incidental to lav^ sanctions)' upon anotiia person whHn his cus^ or pl^sloai oontrol; 

(2) “severe tnratal pain or suffeting” means (he proltmged mental harm caused by or resultbig 
ftpm— 

(A) tite otootional inSi^oo or threatened inflidion of severe ^diysical pain or suffering; 

~ ■ •©) the adranustration Of applicaSon, or threatened adnunistration or aj^calion,^ 

miQd-alb»ag: substances or other prooedores caicolatedto disrupt profoundly the senses or 
the permality; 

^C ) dw threa t i ro na aeorteacbrot^ 

03) the tiireat that another person will insauentiy be stAijected to death, severe physical 
pain ors uffteing, pr ^e.^rniBi^tipn OTap^i^sa ^ loih^alter^ substances or Mber 
procedures calculated to (Usiupt p^oun^ tite mses or pcrmaliQ". and 

(3) “United Stated means tiie several States of the United States, the District of O^uoMa, 
and the crnnmomvealtiis, territoc^ and p^sesstoos of the United States. 

18 US.C § 2340 (as ameaded by Pub. L. tlo. 108-375; 118 SlaL IKU {2004)). 

OBigres$luaKedthetenttoaalieachoftiiefisdecalb»twesUtetebyprovidiRgth:U!bC^hB)!tmQappnes 
on^ to OMvliKt occstriflg “mteside the United States,” II U.S.C § 1340A(a), which iscuiraiUy ddbied hi the 
statute to nm oQtsiic sevetil Stilps cf the Uaited ^ Distria of Coluii^ asdths co^ 

teniM^ ^pos^ems of (he United States.” /if 2340(3) (as ameoded by iyi.L. Hd. !18 1811 
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Hw CAT d^e$ “torture" so as to require iatcatfona! inflii^n of “sev€»e jrain or 

suScrii^, whither phyacal or mcatal," ArticielfOoftbeCATprovi^s: 

For the purposes of tins Convention, the icnn “tortuns” means any act fey which 

severe pain or suffcrii^ whether pl^ical Of iDcotal, is inflicted on a 

pwwjn for sudi purpose as obhuaing fiom him or a toird p«^n information or a 
(xmfessioit, {Hmuhlng him tor an act he or a ti^ person h^ committed or is 
suspected (Shaving coQunitted, or ietimldaUng or cooming inm m a third pmon, 
or tor ai^ reason based on dis^ininatlon of any kind, when such pain or 
suSsring is inflicted fey or at toe instigation of or with the consem Of acquKscence 
ofapuUicofficudmmberper$on8cdngmaooS<tt8lmq>acity< Itdoesoot 
indude pain or sufi^ering aridng only flmn, inherent in or incldmital to lawful 
sanctions. 

The Smi^e included the fbhowang understanding'ln its resdution of advice mid con^nt 
to ratification of the CAT; 

The ITnttol States understands th^, in order to constitute torture, an act must fee 
specifically intended to inflict severe physical or mental pain or suftering and toat 
mental pain oc suff^ing refers to prolonged mental harm caused by or rating 
fiom (1) the intentional Infilction or threatened infliction of sevo’e physical pain 
' or suS^ng; (2) th^admlnistration or application, Of threatened administration or 
application, of mind alterity substances or other pcocedurra calculated to disrupt 
proft^dly the senses or the personalia, (3) toe torcat of imminent death; or 
(4) the threat that another person will imminently be subjected to death, severe 
physical pun or suffering, or the administration or application of mind altering 
substances or other procedures calculated to dlsnipt protoundly the senses or 
perscmality. 

S. Exec. Rep. Ho. 10l>30, at 36 (1990). Hits understanding was d^osited with toe.lfS. 
instrument of ratification, 1330 uil.T.S. 320 (Oct 21, 1994X and thus defines toe scope of 

United States obligations under toe treaty. SeeR^varK^ofSetiateRat^catkmHisioryto 
Thea/y Interpretation^ 1 1 Op. Oi.C. 28, 32-33 (1987). The criminal proldbition agmnst tottore 
that i^nig^ codified in 18 U.S.C. §§ 234p-2340A generally tracks ti« CAT's definition of • 
torture, subject to the U.S. understaidlng. " 


^ — : 

■ymi^ toe-Ianguage-edopted-by-Coi^res inse(iioDS:23.4Q-.2140A to.qQQstitut?.‘'lprtmV' 
conduct must be “specifically intended to inflict severe physical or mental pain or tofferit^." hi 
the discussion that follows, we will s^aratdy consider e^ of the principal components of tots 
key phrase; (1) the meaning of “severe"; (2) the meaning of “severe physical pain or suffciin^’; 


C^}X Yon have adtisdus that toe CIA's use i^lhcttcia^ucsaddrestod to this lacanorutdam would OXU7 

“otost^ toe IMted St^es" asdefined h sectums 2340-2340A* 


TOP^^cfe/l 
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(3) the meaning crf^^severe meatai pain or suficfiag”; ?Rd (4) the meaning of “Q>edficaJIy 
irnemied.” 


(1) The meaning of ‘'severe.” 

Because Ae st4mite does not define ‘‘severe,*’ “we [the] ^arm in acc»fdanpB wUh 

IboRhaarym^natmalmeaning.** i^/Cv.A/e>«r,5i0U,S.4?I,476(1994). TJ^coiim^ 
ni}<^C5UuQdIag of Ae “torture’* and the omtext in wht^ the statme was etuu^ also tnfonii 
our fitaj^us. l^etionaries^ deSne “severe** {oStta coryoined wUb “ikuh”) to mean “extounely 
violent Of intense: severe jwfrr.** American Heritage Dictionary 0 / the En^jhlan^iOge 1653 
(3ded. l^2^,seea^XVChp^J£>igfis^Z>ic^on(2i7l01.(2ded. i989)C'OfpaiD,suf^ng, 
loss, or the like: Oriewus, erirtsac” and “Of circumstances . . . : Bbud to sa&m endure "). 
the common understanding of“tr«ure" fiirther supports the statutory cooeq)! diat the pain or 
sufferii^iwist&eseye^ &c JWaat*<r£wi>fctfOrtay 1528 (8th ed. 2004} (dt^i^ “torture” as 
‘'[t]he infiir^oQ of //treRsepo/it to die body or mind to punish, to extrect a conl^^on 
intomiadoo, orto obtain s^isde pleasure^ (emphasis added); Weh^r's Third Hew 
Mematicmatpictimary dte Ei^Ush Longue^ Unabridged 2414 (2002) (dt^ng “torture" as 
“die mfliction of mtenisepa/n (as horn buming, emshing, wouiKfiDg) to punish or coerce 
someone”) (emphasis added); Oxford American Diciionary and Lmguage (hide 1064 (1999) 
(defining “torture** as “the mfliction tA severe bocSiypain^ esp. as a punishment or a means of 
persuasion”) (en^ihasis adde^. Tluis, the use of die word “severe” in the statutory prohibition 
on torture clearly d^otes a sensation or cooditioo that is extreme in intensity and difficult to ' 
«idure. 

This isCerpretatioo is also consistent mththe historical understanding of torture, which 
has generally involved theme of procedures and devices designed to inflict intense or '&toreme 
pain. The de^^ces aiid procedures historically used were generally intended to cause wetreme 
pain while not kiUiag the person bmg questioned (or at least not doing so quickly) so that 
qucstioiuog couW continue. Descriptions lit Lord ^pc’s lecture, “Torture," Univershy of 
Bssex/diSbrd Giance Lecture at 7-8 (Jan. 28, 2004) (describing the “boot,” which involved 
ermhing of the vi^ufL*s legs and feet; repeated priddng whh long needles; and thumbscrews), 
and in Professor Lan£^^*s-book, rortene and the Law of Proof, dted supra p. 2, make this 
clear. As FrohsssorLang^behi summarized: 

The"^ commonest torture devices — stri^ipado,- rack, thumbscfws, I^crev/s — 
wori ced upon the extremities of flto body, cither by distending or compressing 

were somewhat 1«5 likdy to maim or kill than coercion directed to lire trunk of 
the body, SidljfedSlseilfey^afld teqimskly adpjsted to take accountof the 
vicrim’s responses during the deamination. 
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Torttf r? 1 5 (footiKrtc 0^^ 

The staftite, rooreow, was inttoded to ioiplement United ^«s obUgatkms undw the 
CAT, which, as quot^ above, defines ‘‘tortoe" as acts that inUa^^Dy inflict “severe pain or 
soffcric^” CAT art. 1(1). As the S.emte Foreign Relatiwis Committee explained to its report 
recommending that the Senate consent to ratification of the CAT: 

The [CAT] setiks to define “torture” in a rcladvdy Hmited .%himi, corresponding 
to the common understanding of tmtuie as an extr^e i^^ce vdildi is 
uaiversrily condemned. . . . 



. . . The t<m “torture" in tJohed States and mtomatkmal usi^ge, is usually 
res^ved for esdrose, detiberate and unusually cruel pracfic&s, for 
Sustained systematic beating, application of ekctric currents to sensitive parts of 
the body, and tying iq) or hangbg in positions (hat cause extrfsue pain. 

S.Bxcc.lUp.'No. 101-30 at 13-14; .S'ea d!so David P. Stewan, The Torture Cwiventforiondthe 
Reception of Internationa! Criminal Law Wiptin Ok United States, 15 Nova L, Rev. 449, 455 
(1991) (IBy stres»ng the ^erteme nature of tortar^ . . . [the] defiifition [of tortore in the CAT] 
describes a relatively limited set of circumstances fikely to be Uleg^ under most, if not all, 
domestic l^ai systems.”). 

Drawng distinctions among gradations of pain is obviously not an easy task, espedally 
^ven the lack of any {sedse, objeedve scieoUfic criteiia &r measuring paln.*^ We are ^ea 
tonie aid in this tarieby judicial tmopretatfons of tbe Torture 'Wethns Protection Act CTVPA*^, 
28,U.S,.C. § 1350 note (2000). The TVPA, also enacted to implement fiie CAT, provides a dvil 
remedy to victims of torture The TVPA defines “torture” to. include: 

any act, directed agdnst aii individual in the offendu^'s custody or physical 
control, by which severe pain or suffering (other than pain or suffering arising 


^ We eaiphalicaliy are aoc saying Uiat wdy such faistocica! tcdinique£--or similar ones— can oonstitote 
“tortur^ imder sections 2340-Z3to A But Cbe bistorical ttOderstaidiag of tortore Is ittevaat hi utierpretisg 
Congress's Imefrt in p^hlW{iagflic ainje<rf:“tortiiie.’’ C^ldorissetttY. C7«f/«</SIatw^342U.S.24^ J63(lff52). 

Jtat^-Qesphe ertensiye eObfts to deve|<X) bbjcftive criU^tbr measariag ^n, there is do dear, dyecUve. 
consistenimcasuretneta. AsonepubiiGatioQeiqitaihs; 


Pain is a complex, subjective, pertxptuai iitoioinenon mth a Dumber diiiiensi(ms~4nt£n5i0r, . 
quati^, lime OHirse, impapt, and petsooai meaning'— dial ate uaicpicly ctpa tcnceil*by each indivkiaal- 
4^, thus, can only be asses^ Indkectiy. Poin is a luft/EcA've experience oad there is no to 

pain rtqiendg on flg Qvert 

communications, both verbal brim^tal. Qven p^'s complenly, one man assess sol ody its 
somatic (sensory) comjtooeat bol also patterns’ moods, attitudes, coping dforts, resources, rcspMiso; 
of family monbers, and the inqset of pain on thrir lives . 


Dennis C, Turk, Assess the Person, Not Just the Pain, Pan: aimcal Updaies, Sqx. 1993 (emiftasls added). This 
^ of rtai^ further compUcates the efimt to define "seyert" pain or suSering. 
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only ftom or iaherent in, or incidcnta! to, lawful sanctions), whe(hee pf^slcdcar 
nmial. Is Inteoticsially inflicted on that Individual sodi purposes as obtainii^ 

&om that todividua! or afl^ person informados of a don&ssion, punidung that 
Indmdua! flrr an act that ii^vidual or a third person has comnnthed or Is. 
su^>eGted of ba^dag committed, intimidating CH'Coerdi^ ti^ individual or athird 
per^ Of Ah’ any reason based on discrimination of any idnd . , . , 


1l% U.S.C. § 1350 imt^ § 3(bXl} (emphases added). The emphasized language is similaj’ to 
scctwn 2340’s phrase “severe ph]^'cal or mental pain or suffering.**® As the (^ourt of Appeals 
for ti:^ Di^ct of C^n^ia Curcult has oqrlamed: 


The $e\^!i% retjuirement is cnicla! to ensuring that the conduct proscribed by the 
[CAI 3 and the TVPA is sufflcieittly extreme and outrageous to warrant 
univma! condemnatioa tfaa the term ‘*toctiue'*l}Oth cmmotes and in^kes. ')^e 
driers the [CAT], as weU as die Rjeagan Administration that rigmri tibe 
Bush AdmlnistratioQ that submitted it to Congresa, and the Senato toat ul&nateiy 
ratlfled i^ toeretore all sought to ensure that “only acts of a certain g^^vHy ^1 
be c^idered to constibite tomire.” 


The critical issue is the d^ree of and sufftring that the alleged 
torturw intended to, and actxtally did, inflict upon toe victim. The more intent 
lasting, or heinous toe agony, the more likely it is to be torture. 

Price V. Socialist People ‘s Libyan Arab Jamahiriya;^ F Jd 82, 92-93 (D:C. C3r. 2002) 
(citations omitted). The D.C. C^cuit to Price concluded a coa^laint that alleged beato^ at 
the hands of police but that did not provide di^Ts conc«ning “tbe severity of plaintiffe’ alleged 
beatings, including torir frequency, durarioo, the parts of the body at which they were aimed, and 
the weapons used to cany them out," did not suffice “to ensure flat [it] satisfli^j toe TVPA’s 
rigoroi^ definition of tmture." ld.it,93. 

In Simpson v. iSbcralte People ‘sUfytmArab JamahMya, 326 F,3d 230 (D.C. Cir. 2003), 
the D.C. Cu'cuh again consid^ed i» types of acts that constitute torture under the TVPA 
deflnition. The plrinUif a^^ed, among other things, that Libyan authorities had held her 
incomniuiucado and threatened to kill her if she tried to leave. See id at 232, 234. The court 
addtSfflSged that “these alleged acts cert^ly reflect a bent toward'cruclty on the part of their 
pwpetrators ” but, reversing the district court,, went on to hold that “they are not in themselves ra 
..unusually cruel or sufficiently ertremf. and milngeniK rn rj>ngrthttft.fnrtii rff -within tly maaning 
of the frVPA]/' Id at 234. Cases in which courts lave found torture illustrate toe esrtreme 
irature of cftndn.^ that fells witldn. the, stitotmy definition. See, «.g., Hilaoy, Estate t^’Ma.rcos, 
103 F.3d 759, 790-91, 795(9lhCir. 199Q (concluding that a course of ccmduct that included, 
among other things, severe beatings of plaintifF, repeated threats of death and electric shork, 
deprivation, extended shackling to a cot (tf tim« with a towd over hb nose and mouth and 
water pourel down his nostrils), seven months of confinement in a “suffocatin^y hot’* and 

® Sec<ion3to)0)of4heTWAdi^i»s“a>mtelj»in<vsu£ftnn^u$mgsabstanddiyidcadcaIIaRgi^tc 
sc^^ 2340Q)’s dcflBitiQn of “screre menol pain or sdferiRg” 
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cramped cell, and dght of soirUry or ocar-soiitary ooufinemeot, coasdtotcd twture); 

MeHmvic v. Kfcfowc, 198 F. S«pp. 2d 1322, !332^0, U45-4d (N,D. Ga. 2m) (co^Ming 
to a courae of to mdudfid,- smpog oto Uungs, seme bcsdin^ to ^ geiatais, 

aad-otopartsofthc.boj^witliiactBipipes, brass fcmicldcs, batons abastolbat,aiidvanous 
otor hdiis^ mnoyal of te^ widi pliers; kiddi^ mtbe fece and ribs; bnsaKag of bonw Mid rSjs 
and diricK^km of fingas; oifdr^ t figure ialo the victlm^s forehead; han^r^ the victo and 
bearing him; ^c^eme Umitatioas of food and water, and subjectbn to games of “Russian 
totette,'^C{mstkitotOTtuxe);jDa&‘6cm'v.iJ^«iWrco/iro?, 146 F. Supp. 2d 19, 22-23 iI>.D.C, 
2^1) (entedng ditolt JiAlgment against Iraq where plaint^ alleged, among otodun^, 
toats of *^hysicai torture, sudi as cutting oST. . . fingers, puUing out . ... fingetols,** and 
fdectrie sfaoda to the testicles); Od 0 )io v, Islamic Republic of Iran, 1 8 F. Supp. 2d 62, 64-66 
(D.D.C. 1998) (cmiducfing to a ccMirse of coi^uct that included beating^ pi^ol 

wfdf^ing, threats of mumneot death, dectric shocks, and attempts to force confessions by 
playing Rjjssdao roddto Mid puUing the trigger at each denial, ccmstHuted torture). 

(i) 11^ meaning cf “severe physical pdn or suffering.'' 

The statute fUDvUes a qiecifio definkbn of “severe menUl pdn suffering;,” ^ 1 8 
U.S.C. § 23^}C2)> does not d^ne the tenn^severe physical pain or The meaidag 

of “severe phyato pain" is relatively stra^teforward; it denotes plqfsical pain that is ejetreroe in 
imeosi^ and difficult to endure. fo ourJdOi^i^gu/iS/andhni&C^in/cy^ wet^iK^uded tounder 
some drcumstenc^ conduct inltmded to infiict “seme (diysical sulforing^ may constifote 
torforeovMiifUhimtlmendedtotnfiict^severeph^icdpain." Id atlO. TbMconclurion 
follows jfiom the plain language of sections 2340>2340A. The inclusion of the words “or 
saffering" in the phrase “severe physical paiaor suffering" si^ests that the statutory catt^My of 
physical toiture is not limited to “severe pl^sical pain." See, e.g., Duncan v. Walker, 533 G-S. 
167, 174^001) (expldning presumpdon a^inst surphi§age). 

“Severe physical suff^ing," however, is difficuU to define with precision. As we haw 
previously nc^e^ the text of the statute and the CAT, and their history, provide little concrelc 
guidMice as to viat Congress intended by foe conc5cptof“5evwc physical suffering.” See 2004 
Legal StarKkuxis Of^on A 11. We interpret the phrase In a statutory context where Congress 
expressly distinguished “severe ^sical pain or Offering’" “severe mental pain or 

suffering,” Consequently, .we believe ti a reasonable lofisrenoe that “physical suffering” was 
intended by Congress to mean something disrinc^ from “mental pain or sufficing.”* We 
presume that where Congros uses differed wonls in a statute, those words are intended to have 
diffosH^t-moanings. Se^, «.g.,Bar7?ej.v. IMiUd Slalef, 199F.3d386„|89(7thCir. 1999) 
j^iffMcnt lan^age in separate Causes in a statute indicates Congress intended distinct 
meanbgs.”). Moreover, Bwen that Congress predsely defined “men tal pain or suffering” in 
section 2340-2340A, it is unlikely to have intended to undermine tbafcarcfijrdefiniilon by 


” Cotnm(mdicdenarydefinidonsof”plqrsical''5HpportTC3ding'*phy»caIsu£fcring"ioRKaBSMn^jng 
diffwent friwtt mental pain or ;^cnDg See. e.g., Americen Heritage LAcUmory of the En^irit Languid at 1366 
C“Of ix teiatmg to Cbebody as distinguished frorod» miad or spirit )i Otf^Ameriam LAeMoneryemdLeatgiage 
Gw/rfe !d 748 ("rf or Conc«BiDg dw body (p/pofost 060 * 8 ; edrcaffortl’T 



. 22 
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induding esseodally mental distr^s within the sq>amte category of “physical 

In OUT Legal Standi Opinion, we conchided, based on the undemiiiafing that 

“wffaingf’ doKit^ a or ""^didoa” that mustbe “ei^uo^ overtini©, diat th«e is **n 
e^ctetided tesiporal ^©fflent, or at lea^ an element of persisteitce*’ to die concept of physical 
sufEfediigmsecdoiB2340-2340A. /iatl2&n^ Consistent iwtti this ana^isffl our 
Legal Standea^ C?p&ifOH, ad in light of ^daid diedooary definUioas, we the word 

“su£h»isg;*' when used in reference to physical or bodily sensations, to mean a state or condition 
of pbydeal distress, misery, afSiedon, or torment (usually assodat^ whh ]^ydcai pain) that 
pe^sts for a ^oi^nt period of time. See, e.g.y Websfer 's Third New IniemitiorKd Dietimary, 
at 2284 (d^l^ -**suifenag‘’ as *1he.&tate or exptfience of one who suSers: the etuhirance of or 
submissk)!) ^ afSI^o, pain, loss"; “apsw endured or a distress los^ or injury meuned”); 
Rat$d(:mHmmD^<»ary<:f ihe^igUdi Languor S12, 1229, 1998(2ded. mw^dgedl^T) 
(givii^ “distrejs,” “misery ” and “tonnem” as synonyms of “sufferii]^'). Phj^ical ^stress or 
discomfort that is merely transitory and that do« not persist over time dcH» not ccHRsdtute 
‘'physical suffering witn the meai^g of the statute, Funhermore, in our 2004 14^ 
Stanc^ds (^Mon, 4ft concluded that “severe physic suffering^* for purposw Of wi^ns 2340- 
^46 a r«luttes “a condition of some extended dur^on or perststence as well as inteosi^’ and 
“Is reserv^ for physical distress that is ‘severe* cossideriiig its liUeasity and duration or 
perasten(», rather than merely mild ortransitory” Id at 12. 

We therefore believe that “severe j^ysical suffering" under the statute means a State or 
txmdUioQ of {diysical distress,' mis^y, afQiction, cf torment, usually involving pbystcalpaio, that 
ts both extreme in intensity and rigoificantly protracted in duradon or persistent over time. 
Accordingly, judging whe^er a paittcular state or condition may amount to “severe physical 
suffmng" retpiires ^ wdghing of both its intearity and its duration. The more painful or intense 
is tiie physical distress myoivcd-*i.e., the clc^ it approaches the level of severe physical pan 
separately proscribed by the statute-^e less significant would be ihe element of duration or 
persistence over time. On the other hand, depending on the circumsUnces, a level of phySictl 


^ Tt^coodttSiontst^aforcedbytbeexpressioosofeoneematdietimedieSaiateeave ltsailviceafld 
consent to dw CAT about live potoUiaJ &r va^mess in ioduding die coocept r^mentsf paiR or su2Mog as a 

«« CTitrinai prohfbhion on tfjrtnre Set, e.g^ Conv<nOonA^itsiTortun: HtoingBefors 
/Ae&note cSwft'Oft Fo«r«wiWffrions, iolst Coiii 8, iO(l?») (pr^aredstafSiert orMrahamS^ 

Adiiser, Dq^iUneot of St^e: The Cortyeatioft's wDnSug ... Is not in-tit lespects as precise as we btiieye 

notary p^)waiK» rwivaifipn) nf crimmal pwitiRffc tinrttf ffltr domesUchUf. WC . 

nutsl pay particular titeoUOn to the meaning aM irtferpretation oT its fmvisions, espedatly concentiog the standards 
by wUch die Conveation will be ap{£ed as anotter ©TU.S. bw. . . . (Wle prejoied i oi^&ed pn^xsal whi<^ . . . 
airiES^ ggBnTOOT ^sa&r g i^^ a gag n i'^ 

pretriem with (be Torture Conventiou— one (hat penseates all wconcems— is its in^itecise detinicioa of tedisre, 
e^sedalb as that tenn is applied to actions which result solely in (neotti anguish. This definitional vaguovess 
iotites it voy doubtful (hat the United States can, consistent with Constilutioiial due process coostraidJ^ Mfill its 
i^igation under the Coaventioo to adequtidy esgrafl the definitiaA of torture into (be don>esUe c rimina l law of die . 

United S^es-T, /<£ at i7(pf^a^stateoveatofMatkRichud:. “Acconiingly, (be Torture Oiom^a's vague 
d^nitioEi <»ncenwig &e menut s^eting a^ect of nKturecauiot be resolved by referraix k> esttiiluhed (rinetpies 
of istenmtional bw. In an to overcome this unacceptable ekracat ^ vagueness in Aititie I (f the CMveaticm, 

wthavepit^osd an eodecstaQdbg wtdeh defines screte motti pau cOBStitetiag totiote With soSciei^ 
te ... meet Omstidtfionti due {Kocess zeqinitmmts."}. 
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distress or discoaifort t!iat is iaddcg in extreme intend may not constitute “severe physical 
suCferiflg" r^ardless of its duradon—le, even if it lasts for a very long period of time. In 
dednii^ com&mt proscribed by sections 23:4{>'23^A, Congress ekabllshed a fugb bar. The 
uldoaate que^on Is whetber the conduct “is suffideiily extrenw and outrageous to warrant Ac 
miivwsal condemnation diat the term ‘torture* both connotes and invofc«." See Price v. Sociafisi 
P&iple *5 Lii^m Amh Jmtahirpa^ IM F Jd at 92 ^ote^redag fee T VPA]^ ef. Mel^yio v, 
Vuckmc^ 198 F.Suk*. 2d at 1332-40, l345-40(staiKiarfm^iindcrtiic'TOAbyacourseof 
corute ^t inclcuied severe beatings to fee genitals, head, and parts of the body wife metal 

pipes ami various other items; r^ovat of teeth wife pliers; Bddng m fee and ribs; bresldog 

of boo^ and ribs ami fesioesdon of fing^s; cutting a figure into the vk^*s fi««head; hangiag 
the victim ami be^g turn; extreme lUnitarions of feed and wate;^ and subjection to games of 
“Rusrian rcHileltc”). 

0) The meaning of "'severe mental pain or suffering . " 

Sedion 2340 ^nes “severe ment^ pain or suffering” to mean: 
fee prolonged mental hann caused by or resulting firom — 

(A) the inteotiooaliiifiicrion or threatened tofUctiofl of seve» 
physical pain ct sufterii^ 

(B) the admint^ation or application, or threatened 
administradon or appUc^<», of mind'^tering substances or other 
procedures calculated to disrupt (mfoundly fee seizes or the 
personality; 

(C) feethreatofimmtTient death; or 

(D) the threat that atmfeerpersmiwiiHmmihenUy be subjected m 
death, severe physical pain or sufi^og, or fee administration or 
application ofmlnd-alteringsubstifecesorofeer procedure caiculaU^ . 
to disnjpt profoundly the senses orpersonatity[.] 

18 U.S.C. § 2340(2). Tonure Is defined under fee statute to include an act specifically intended 
to inflict severe mental pain or suffering. See id § 2340(1). 

An important preliminary question wife respect to this definition is whether fee statutory 
list of fee fbur “predicate act^ in section 2340(2XA)-(D) is exclusive. We have concluded feat 
CotyggsUm^ed the |ist of predicate acts ^ exchistve—feat is, w satisfy fee definition of 
“severe mental pain or suffering” under the ^atute, die proloi^ed ntemai ba^ must be caused 
by acts failing within one of fee four st^utory categories of predicate acts. 2004 Legcd 



di^imctivie and does not conuln a catchall poovirion or any other language suggesting that 
addition^ ac4s might qualify (for example, language such as “including" or “such acts zs"). !d^ 


^ These h>uf categories of (Medicate acts “are mesAxts of as 'assodated groiqi or series/ jusd^ii^thc 
in&nmce feat hems sot meniiooed were exdtided hf ddfeerate choice, not inadvtrteQCc.“ Bamhartv^ Feofrofy 
Coai Co., 337 ir.S. 149. 168 (2003) (quoUng UitfuJ Slates v. Voim, 535 U.S. 55, 65 (2002)). See also, e.g., 



•24 
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Congress plainly ccmsMered very ^«cific predicate acts, and this dcfuHdon trades the Spate’s 
ondefstanding cooMfrimg mentaJ pain or suffering on s^duch ib adwee and consent to ratification 
of the CAT was conditioaed: The coachisioa that the fist of predcate acts is exclusive is 
consistent with bodi file text of file S^ate*s understanding, ^ the fitet (hat the 

understanding was requin^ out of coDccni that the CAT’s definition oflorture wouM hot 
ofiierwise meet fiie consfimfional requirera^t for cUiity in defining ^imes. See 2004 Legal 
SiandanlsOpMmttlZ. Adopting aainterpreufion of fiie statute that ex|njids the fist of 
{dedicate acts fm* ’’severe pain or suffering” would coi^mre an Imperaussible rewriting 

of the stam^ and wild introduce (he vtey la^irecision fiut pronif^ the Seratt to require thb 
understanding as a conditioQ of its advice and consent to ratification of the cat! 

Another questicKib wfaeth^ file requirement of ’’prolooged harm'* oused by or 
risulting fiom om; of the enumerated predicate acts is a s^artte requireniim^ or^^her such 
mental harm*' is to be presumed any time one of the predicate acts occurs. Although 
if is possible to read the statute’s reference to “the prolonged mental harm cwised by or resitting 
tom” the predicate acb as creating a statutory presumption that each of the predicate acts will 
^wa^ cause prolonged menUl harn^ we coiihided in our 2P04’ <Ugaf .Ra7>(i»^ <7pfnto« that 
fiut was not Congress’s intent, since the statmoiy definHion of ’’severe mental pain or suff^ing” 
was meant to brack die uiulera^diDg (hat file Senate required as a condtttoh to its advice and 
consentto t«ificjfiion of the CAT: 

in order to constitute torture, an act murt be ^)ecificaUy intended to tnfiict severe 
{^S^ical cff ment^ pain or suffering and that mental pain or suffering refi^ to 
prolonged mental iwm caused by or resulting from (1) the intentional inflictiqn or 
threatened ihfficdon of severe physical patnor suffering; (2) the administr^on or 
application, or threatenedadministration or api^ication, of mind altering 
substances or oth^ procedures calculated to disrupt profoundly the senses or (he 
personality ; 0) th^ threat of inumncfit death; Of (4) foe threat fiiat another person 
. will imrrunently be subject(»] to de^ severe ^yslcal pain or suffering, or the 

administration or application of mind alforing substances or other procedures 
Calculated to disrupt profoundly the senses or personality. ~ 

y. Exk, Rep . No. I01-30at36. As wpeviously staled, "[wjc do not believe that simply by 
addl^fob^rd ’the’ Before ’ptolrkiged ha^' Congress intended filhatcrial change in the 
. definition of mental pain cr suffNtng as articulated in the Senate's understanding to the CAT.” 

— 3fig4-£rfgqf^caff^fA^p^ertat-l3-14T-^frdefinitiott-of4orture-emanatiCT.flirefaly-lrnm.... 

article 1 of the [CAT]. The definition for ‘severe mental pain and su®5ring’ incorporates the , 
f^w mwitionedjunderstanding:" fe Rep.-No; W3-lQ7,-at-58-§9-^l;P93) {eiiipharis4Ktde4). . 

This undetstanding, embodied inthe stabrt^ defines the obligation undertaken by the United 
States. Given this understanding, the legislative bistoty, and the fact that section 2340(2) defines 
’’sevu’e mental pain or su^erin^* carefully in language very similar to the understanding, we 
belies that Congress did-not Intend to create a presumption that any time one of the'predicste 

Cet^emmv, Tan’mtComtyKaxaBcsJMeOigmUJiCoord'mtteon 50TU,S. 163, 168 (1993); JAl'^nan 
■hS\aga,Staufesm^SaMoryCmi(ndlon^412!iffiOiti.70^ Ni^doireseeany*cont^-iiK&9ti^ 
WMildi^solfoish^KeRCe. Koan, 535 U.S.at6S. 
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ac^ occurs, prolc«)ged mental bann Is automatically deemed to result. See 2004 l^gcd Standards 
Opinion a U-IA. At the same time,'^ is conc^bte that die occurrence of one of 
acts (done ooofd/d^endlng on the drcumstances of a partiailar case, give rise to an Inf^ckie of 
intent to cause pfoioDged mental hann, as required by the statute. 

Tunung to the question of what constitutes "^prolonged OKAtal harm c^ed by or 
resuldng from” a predicate act, we have conduded ttat CongrKS mtaid«i fets phrase to require 
mmuH "harm” that has some lasting duradoa. Id. at 14. There is little gukiaoce todraw upon In 
ioteqnetiQg the phrase "prolonged mental harm,” which does oH ipptar in t^ relevant medical 
lUemture. Nev^thdess, our interpretation is consistent with the ordinary meaning of the 
st^mry terms. First, the use of the word "harm” — as apposed to siiHdy r^>eaUng “pain or 
suflfwing” — su^;^ some mental damage or iiyury. Ordinary dic^nary deSnitiois of "harm,” 
^ch as "physical w mental damage: injury,** Webster's Third New Intematkml Diedotmy at 
. 1034 (emphasis »ided), or “jpjhysical or psychological irgury ordamge,** Amaican Heritage 
Dicdanmya^ the Language support this ist^n^tiQn. 

Second, to "prolong” means to "let^hen in time,” “extend in dur^on,” or “draw ouV’ 
Webster’s J}^d}hwInteTnati<}nalDicS(»iarytX 181S, further ^ij^esting that to be “prolonged,” 
tile mental damage must mdeod for some pedod of time. This damage need not be permanent, 
but it must be intonded to continue for a “prolonged” period of time.” Moreovo’, under section 
2340(2), tiie “prolonged merUal hann” inu^.be “caus^ by” or “reailting from” one of foe 
(mumo^ted predicate acts. As we pointed out in 2004 Legal Standards Opbdon, this condnsion 
is not meant to suggest that, if the predicate actor acts continue for an extomled period, 
“prolong mental harm” cannot occur until after tiiey are completed. Id at 14>i5 fl.26. Eariy 
occurreoces of the predicate act could cause mental harm that could continue-r-and become 
liffoloQged— during foe esttmided period the predicate acts continued to occur. See, e,g., Sackie v. 
Ashcrofl, 270 F. Supp. 2d 596, 601-02 (ED. Pa 2X)3) (finding that predicate acts had cooliraied 
owf a three-to-four-year period and concluding that “prolonged harm” had occurred 
during that time). 

Although there are few judidal opimons dttoussing the question of “prolonged mental 
ham,” those cases that have addressed the issue are cemsistent with our view. For exabpie, in 
•foe TVPA case.of Af«/i/nowc v. VueJemde, the district court explained that: 


AlUioufli we do not suggest (hat statute is limits (b such cases, devd^imeat of a ntenlaldtsordv— 

sufo asp^-baomatic stress dismderorpahafK ctu(»dedq)cestion--<ould<«asdtatB "protoDged meittal hano." 

ed. 2^^(*DSW-IV-TIC*)r Se€ebo,€..^fUp<}rtaftfK^^JalRiippi>rtettron f^rtureqiTdOtfierOrvt!,In/niman 
or DegraAtg Trzalment or Panufimtnt, Uif. Doa fJSS/TJA, tl 14 (toOt) CDte most OHambn (fi^nosu ot 
-pswlaatric smntotos anwne tortore wtvivee la aid to be p^Unoma^i^ ^tnss dfagfdcr.*): see also Metin Basogto 
et al, T(»iurt ondMentd fi«eft*i.-j4/icpearcfr^w/v(«»f; bi^en Gerntf et at. eds.. The Mentof Heaiih 
Consequences tj'Tonure 48-49 (2001) (rcfordckg (o ftodiogs of rates of post-Cwmatic stress <fo«dei in 

rofjVmf ond l/on-Tortured Prisoners, fn Basogio ei. Torture andlts Consequences; Qavatt 

2>»rO»Mf4ppn}oc^s77(1992)()t£B(nDgto&adui^ofpo5t-tniunat>cstRSsdisoideria(ortttresumvor5). Ots^ 
has advised that— ailhough foe aMtity to predict Is iR^etfect— focy would ot^ to foe ioitial or emtinoed esc of 
aiQ? tetfoidque if Ihdr psydudopcal asscKmott of foe d^afoee foggested (bat foe use of foe tecbiique aught resuK 
in PTSD, dirpaic d^ressioo^ or ofoer conditioR that could coostioite proloaged (aeab! hann. 
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de^3K^] &bo c^ised cff participated in ^ep!akUf&* 

M<»t^ tomiii comisUi of ‘^coionged mendl hairo ciuised by or resuIUi^ fhwa: 
flic intei^onal infliction ot threatebod Infliction of seyofc physcal pan or 

saiflaing; . . . flie^eat of imminent death '* As set out pltuatifiTs 

noted in their lesdmony that th^ feared that they would be Idlied by [the 
defeodaitf] during the beatings he iaflifcted or durii^ ^es iRussian ipufette.** , 
£M p!ainifi (hntimgs to Si0ar longAtm psy^Io^cal hem as a result of the 
orde^ih^ suffered at tke hands of d^endantani oth^s. 

F. Stipp. 2d ^ 1346 (em{^aris added; first ellipsis In original). In reaclung Hs con^ion, 
fl^ esmt notM that eada of {yaintflfe were ermtinuing to sufi^ serious mental harm eves t&i 
years afiertheeyaita in question, M at 133440. In each ca^ th^ m<mta! e^cts we 

conthulng yearn after the infliction of the predicate acts. iS^ nilso V. 270 

F. 2d at 697^8^ 6014^ (victim was kidi»pped and ‘'fonabty recruited” as a. child soldier 

at the age of H andi over a pe^ of three to feur years, was repeatedly feioed to take nanx^cs 
and flireateoed with imminent death, which produced '‘prolonged m^ai harm” during 
time). CoHvmsdy, in yUledoAldana k Fre^Ikl Monte P^duce, Jnc„ 305 F. Supp. 2d 1285 
(S.D. Ha. 2003), the court r^ected a cbim under fee TVPA brought by indivi(hta!$ who had 
been held kgunpofet overnight and r^eatedly fluealened with death. While reoognmi^feat 
the plaiOtifTs had experienced an “ordeal,” flte court conckided that they had felled to fliowfeat 
flieir mq^eoce caused lasting damage, noti!^ that is simply no all^atlon fliat 

l^ve sufTttfed any prolonged bam or pi^icat injury as a.result of their aOeged 
Intinudation.” Id. at 1294-95. 

(V) The meeming of “^jedficatly intended " 


It is well recognized that the term “^edfic intenf* has no clear, settled definition, and 
that the courts do. not use it consistatly. See I'^eyntBitaPrie. Subsiantfve Criminal Law 
§ 5.2(eX at 355 & n.79 (2ded. 2003), “Spewfic intenf' is most commonly understood, however, 
.^o designate a special mental element wfech is required diove and beyond any mental state 
required with respect to the oottfsreur of the crime.” Id. s&^S4; see also Carter v. Ihiited States, 
530 tJ.S. 255, 2^ (2000) (eqilriaidg ibat general tntwt, as opposed to specific intent, requires 
“that the defendant possessed knowledge [only] wife reflect to fee actus reus of fee crime"). 

suggest fltpt only a conscious to produce the proscribed result constitutes 
spedfic intent; others suggest feat even reasonable fereseeabtfHy may suffice. In United Stales 
y. Bafky, 444 U.S. 394 (1980), for example the Court suggested that, at least “[i]n a genml 

ITte Court compared the common law’s mewsrea conc^ts of specific intent and general iatmd to 
"ffielC!§daWrfgrCsdf*s'«smrats3nccpuof«ctingpurposeiuHyaod-6Gtmg-fenowin^~&«M 
at <K)4-05. “(A] person who causes a particular resuU is said to act purposcfiilly," wrrte fl» 
Court, “if ‘ he consciously desires that result, whatever fee Dkclibood of that result happening 
fiom his-conduct’” Id at 404 (mtemai quotation marks omitted). A person “is said to act 
Imowingly,” in oiiUrast, “if he is aware *feat feat result is practically certain to follow fiom bis 
conduct, whatever his desire may be as to fliat result.*” Id Cmterral rpiotation marks omitted). 
The Court then stated: “In a general sense, ‘purpose’ corresponds loo^y wife tbe comOKm-law 
conc^t df^ecific imwit, while ‘kiwiviedge* cqrrespqiKls loosely with the concept of geneftd 
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ii^eia.” Id. St ^05. la wntrast, rases su<3i as Unfied Stales v. Neisimickr^ 5^ 1269 (4Uj 

Cir. 1979), suggest that to prove pacific imrat it is cnou^ that the defei^at singly have 
‘Icaowledge or notice** that his act *^016 have likely rented in’* the proscribed outcome. Id at 
t2T5. “Notice” tiic court hdd, *% provided by the reasOn^le foi^secahility of the latural mS 
probable consequences of one’s acts.” Id. 


As m 2Q94 Legal Sumdards Opinion^ we will not attempt Eo ascertain the precise 
meaning of*'specific iotenf ’ in sections 2340-2340A. See M.-at 16-17. It is dear, Imwever, tha 
nccessaty q)ec!fic intent would be present if an indivirfual petfoimcd an act aik “consraxisly 
de»rB[d]r Slat act to inlUct severe physical or n^ntal path or suffisring. 1 LaFave, 

Criminal § 5JZ(aX at 341. Conversdy, if an individual acted in good &ith, wid oidy after 
rrast^ble lawsstigation estdilishiog that his conduct would imt be expected to inflict severe 
phydea! or mental pain or suflerio^ he wmild not have.the ^lectflc adeot necessary to violate 
.sections 2340-2340A. Sudi an individual could be saidneitiiercmisc^dy to dedre die 
jKOScribed n^lt, see, e.g., Bailey^ 444 U.S. at 40^, nor to have ‘^mowied^ w imtice" that Ws 
act “would fikdy have resulted In” the prosenbed outcome Heiswender, 590 F.2d at 1273 . 

As did In. 2004 Legal Standards d^niwt, yft stress two additiomd points n^anfiing 
spedfic intrat: First, specific Intrat is distinguished from motive. • A good mchivc, such as to 
prot^ ndional security, docs not eaccuSe conduct that is specificaily lotted to Uct sev^ 
physical ormentiU pain or sufl^ng, as prosorSiedhy the statute. Second, ^ledflc intent to take 
a given action can be found even if die actor would taketiw action only upon certtin conditions. 
qr. ftg., V. States, 526 U.S, 1, U .<1999) C*(A] defiant may not n^te a 

{^scribed intent by requiring the victim to comply with a condition the defendant l»s no ri^ to 
impost.^ 5gc ofro id at mi&nn. 9-12; Model Penal Code §2.02^. Thus, for example, 
the fact th« a victim mi^t have avoided beti^ tortured by coopo^ng with the perpetrator 
would not render permissible the resort to conduct that would otherwise constitute torture under 
the statute. 2004 Legal Standards Opmim at 17.” ' 


HL 


In the discussion that tollov.?, we will address each of the ^emfle interrogation 
techniques you have desraibed. Subject to the understandings, limitations, and safeguards 
dismissed hermn, including ongoing medical and psychoiogfea! mortitorii^ and team mtwvefttion 
w oerassary, we conclude that the authorized use of each of these techniques, conridered 
individually, would not yialatetheprohitetion that Congress has adopted in sections 2340- 

cpnchisi^ is straightfqnvard respect to all but tw^of the techniques. Use of 

slc^ deprivation as an enhanced fechnique'tnd use of the waterboard, however, involve more 
substamiai questions, with the waterboard preset^og the most substantial question. Aitiiou^ we 

ytHj have described— would not violate the statute, (be issues raised by tiiese two tedmiques 
coonselgreat caainm-irtth^us^incliKltoglrotii careftladhenmc^ltiihe^ 


The Quniaal Division of the Dqiartnieot of Justice has reviewed this mmowndum and is that 

our ^ncral htCerpmatioa ef the l^al staiuhrds under sectioes-2340-2340A is consistent with its ooncurrence In die 
2004 Legal Sondards Opinion. 
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nKtxiitodag. 


Bete sddrMsiag tfac application of sections 2340-2340Ato tias specific tecMques in 
wenotecettamoverali fes^resofttie CIA'S appmaditiiat are significant to our 
condusions. Bitenogatc^ are trained and eotified in a coune that have infiirnied us 

cunretdy lasts af^roxioiddy fiwff v^dcs. iderrogators (and dhcr pcRcmiid deptojfed as pii of 
this pro^m) tre reqinred to review ioA adcoowtedge (he s^iic^hieint^ogadcm guidelines. 

■ See Cot^emmt Guidelines at 2; Interro^on Guidelines ^ 2 CHie Dke^H; .DCI 

Count^memst Ooita stud! ensure tiiat all personnd dtrecriv engaged in Out itttantofiadon of 
persons detdned pursuaid to the authorities set forfli 
have be^ apprapnaldy screened (fiom the niedtcal» psyclU 

have reviei^ (hoe O^dlnes. have received appropriate (rauung in tiidr IrojilementatidQ, and 
have completed the ad^chedAcknowiedgemerd.''). WeassumetbatdilntefFOgatorsare. 
adequatdy that tiiey imderstand the design and purpose of tiie intenogidon technique, 
and that they mil apply the techniques in accordance with thdr authc^ized add Inl^ded 


In addUion, the involvemem of medical and psycholo^cat personnel in the adaptation 
and t^licafioD of the estabUshedS^tE tecMques Is particuUdy noteworthy fiirpurpo^ of 
our analysts.^ M^cid personnel have been, involved in imposing limitations on — and requiring 
changes to — certain procedure*, particulariy ^use ofthc waterboard.** We have had wc^lve 


** AsiiMe4abeve,eachofttMsetechniqeeshastecfliad3p(eO(ald)OU£binsomeasBSwidiS!gidjicafit 

iiiodificatiom)froraSl^t£itxaini^ ThroaghjOBrcoDsultadoftTntttvarioestndividBalsreqsoQsUe&rse^ 
training, you have leaniMt^rdaUagte ap<aicscew!&tbein,vrfdch you have lepnted to ns. Again, hdiy 
rwogtitzicig the Umitstions d'rdianoe on dtU experience, you h^ advised us that these tedniquei havehera used 
as detneots ofa course of trahung wifboQl any lepoited inddents 

idqveal pain, injury, or suffering. WiUi respect (d the psydiotogical ln9a^H||||H|H^HmB>t <he 
S^IB school advi^ dtat^jxing his dtfee^n half years h that posiUot^ he trained lO^omuea^wiy two of 
vihomdrqipedcrulfidlkiwiaguseoftbeteduUqaes. Aidiou^ on rare occasi<»srtudeacs temporarily pos^oned (he 
remauKkr of (be trahung and reedvod psydiolopcal counscltng,'we ow{cntai^^(hfflertudn6 yrm to 

iuusb the program wiJhout aiq^ iodicat^. iff subseqooit menul health eS^cts. ^ 

ten yeara expetisDce with SERE tBthing. uM you mat he was not aware ^ an^odrvi^ls^i^iapktcd dtf 
program sifiering any adverse tneoul health d&cU Ohough he advised of one pcfw who dill not coB^lete the 
Uaiflkgwto^ an adverse neoUd b^th reaction drat lasted, two hours and 

yHjiQff UeaUQcar and irifit no further syidptoffis itpoited). In-addilion, thelHHHHIHilii^Hi 
l^^^lwho has lad experience irithaU of the techniques discussed hdr^ has advised ttut the of these 

proce^aces has not resulted in atiy r^xwted instates of prtdonged mental harm and very few instances of Inmedlaie 


199i dtrough 200 1, only. Q.14% were pulled &)IQ the program for j^^logical reasons (specritcally, aitbou^ 


-4,2t^had'»msconl3ctwithpsycholo^-s> 
from foe program}. Weuodecstaadfoatd 


k gift tu^ enntard in fa^t wifodrew 
6 ocmTideoc^-^^ on 


debrie&ng of students and oder iaformaUon— that foe-training did not mute any tong^tens p^chol^^ hmn and 
that if tlmre are uxy IdagrienQ psychological effects of the training a( all, fo^ "are certainly mirarRaL” 


^ We note that this tevolvemeot of medial petsoonei in desigmog safeguards for, and in moniforiag 
Im^eotenottioa foe fwocedures is a slgniScant fofference from cadier uses of foe tedoiiques calalogm^ in the 

In^iectorGttierai’sRe^il.Sre/GRcporratll nJCCOMS was neither consikediK^vivolYed in the ImtM 
aaiysis of (he risk saidbeimfils of [enhanced iidcnogation tedmiques}, aor ptovid^wifo foe OTS cited at 

A& OLC ojnnitm jfoe/nrerrogetloff Marwrandam]."). Since (hat tiR«,hased on comments from C^S, adc^tmai 

omstraiids kve inqrased 00 ute cf fb tedfiiiqites. 


yjfdrw 


'rrvD ctfrcoTj 
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meedi^ with ^ m^lca! personnd Involved « monitonog the use oftiiesetedimques. It b 
dear they ^ve care&liy worked to ensure that the techniques do not result in severe 

physical or pain or su€^ag to the detainees.^ Medici and psydiologicd p^sonnel 

evdutde eadi de^ee b^ie the use of these techniques on tiie detainee Is approv^, and they 
continue to in(Hiitof&ididdaiaeediiougbouthbmt»TO^ioQ»td detention, hlbreover, 
medical personnel are physically, present throughout application of the watohoard (and pr««it 
. or otiteivdse obsetyisg the use of ajU techniques that involve phydeal contact, as discus^ more 
fuUy ahoveX and they carefully monitor de^inees who are tmd^on^ s!e^ deprivadon or .. 
die^ mampulatloo. in addition, th^ regularly assess both the medical literature and 
experience with detainees.^ OHS has ^jeciiically declared *^[m}e<Bcal officers must letnam 
cognizant at all times ofthw (^ligation to jxeveat ‘severe physicai't^ mental pain or 

(hddeitnes at 10. In £sct, we understand that medical and psychological persoand have 
■discontimied ^ use tochniques as to a paiticular detainee wlutn th<^ believ^ he ought su^ 
such pain or suffering, imd in certain instances^ OMS medical persrmnel hsvc not deared certain 
detainees for scune— or aay->techQique8 based on toe initUi n^esd and p^rtoologkal 
aibeasments. I^ey have also imposed addidoiol restrictions on the use of technics (sudi as 
the waterboard) in order to protect the safety of detainees, thus reducing hirtoer the risk of severe 
pain OT siiffirii^ You have informed us toat toQr will coiUuiue to have tob role and autoorhy. 
We a^me tost all interrogatevs understand the Important role and autbtmty of OMS pcssont^ 
and will with OMS in the exerrise of these duties 


Hnally, in sharp contrast to those practices universally condemn^ as tortore over toe 
centuries, the techniques we consider here hat^been caiehitly evaluated to avoid ceoising severe 
or sufficring to the detainees. As CMS has described these techidques as a group: 

In all instances the general goal of the% techniques is a psychological impact, and 
not some physical with a specific goal of ”dblocat|!n^ [the detainee’s] 

expectadons r^arding (be treatment he believes he will receive! . . The more 
physical techniques are d^ivtted in a manner car^iUy limited to avoid serious 
pain. The slaps, for example, aredesig^ *^0 induce shock, surprise and/or 
humiliation” and “not to inflict physical pain that b severe or lasting.” 


are miiutotlittat, historic^y, medicai penennd have sometunes been used to e^toaoce, not preveo^ 
. torUire'>-r 9 r exaa^^ by keeping a tiHture vidioi divt tad conscious so as. to exteod his su&mng. It is ab^ulriy 
(dear, as you have iofimned us and as our own dcaiinss with OMS pecsMuel have epofinned, that (he 

(juTdelfne/ expUb, is cespoBsibiB &r assessug and momtoring toeheatOi of all A^ocy detainees 51^^ IQ 

/hy % of fltoe. teduugoes' 

v^uld not be eiqwcted to cause serious or penoaoeot hum” OMSGuickJines at 9 Obotnote onutt«Q. 


^ To assist in nMiutorin$ experience wilh (ha ddainee^ we understand toac there is r(^;alar cn 

medical urip^fdwlogkal e xperienoe with the use of Uwseieehiiiques on detamecs and flat tfae^euc special 
msUoctitms on docunteiring cjqKrie&ce whb sieqi deprivatloR and die wataboard. See Gaidelmes at 6-7. 16. 
20 . 
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With tlm badqgnxm4 we turn to the appKcatioit of sections 2340-K40A to oftiie 

^)ecific inteno^'on tedfflirpjes. 


L Diei<^mat^uiadofL Based on experience, it is evidwtf that tins teduuque is 

expoOtod to cause any phyricaJ pain, let alone pain that isesctreme in mleasity. The delaiacc is 
<^My momtordi to »i^re thst he docs not suffer acute we^ loss or ai^ d^ydndtoit 
Further, there is nothing In the experience of caloric intake level that could he ejcpectcd to 

caui» physical f«m. Ahbeugh we do not equide a person who voluntarily a w^gbt*loss 

intigram wth a ^tainee subjected to dietary manipulation as 2 m tnteno^tm tecfaiii^ ive 
betieve toat it is rdevant that several commemaJ wc4ght>loss progra^ available in ^ United 
States involve rimilar or evcA neater redtxitioRS in caloric int^e. Ncm' could this todimcpte 
'reasooaltiy be thot^t to Induce "severe physical su^ng.” Although dietary manipulation may 
eause some degree of hunger, such an exp^en^ U far ih>m extreme hunger 0^ alohe 
starvatton) and cannot be expected to amtHmt to "severe physietd suffering' und^ the statute. 
The caloric levels ate set based on the detainee's weigld, so as to ensure that toe detains does 
not '^qtedenceexthxne hunger. As noted, many people participate in wei^Mossprogmtns that 
involve rimilaror otore stringent caloric liaitations, and, while such partidpatton cannot be 
equrded \rito tlui use of dietary nuiupulation as an interro^on technique, we bdiov^ tint the 

existetK^ such programs is relevant to whether dietary manipulation would cause "sev<^ 

{toysical suffering within the meaning of sections 2340~2}40A Because there is no 
that the tedinique would cause sev^e ^ysical pain-or suffering, we conclude that tire ati^iitod 
use of this technique by an adequately trained imerrogator could not reasonably be constdered 
spedllcally intended to do so. . 

This technique presents no issue of "severe mental pain or suffering within the meaning 
of sections 23404^A, because toe use of this technique would involve no qualifying {utdlcate 
act The technique does not, for example, involve "the Intentional intiiction or threatened 
intiiction of severe physical pain or sufE^ng,** 18 U.S.C. 1 2340(2KA), or the “applic^on 
— of . . . procedures calculated to disrupt protoundjy the senses or the personality " id. 

§ 2340^)^). IVtoreover, there is no basis to believe that di^iy manipulation co^d cause 
^roloQged mental banit” Therefore, we conclude that toe authorized of tius technique by 
an adequatdy trained interrogator codd oat masonrtoly be considered spcctficany iqh»u^ to 
cau s< ^ch_h ann.*^ 


2. Nudi^. We understand that nudity is used as a technique to create psychological 


use of this'tertonique, ddaine^ are kept in locations wito ambient temperatures that eomre toere 
tprh«r4tMlth.-.Sp<!dfical!3trtiH5l«tonlq uejwn>d^ fip t bocmp lft yed ^t t empCf atUPes 
briow 68*F (and is ualikdy to be employed bdow 75*F). Bwi if this technique involves some 
physical discomfort, it cannot be said to cause “sufferir^” (as we have explained the term 


” ia Irdmdv. United iUngdom, 25 Bur. CL fUL (scr. A) (1978), fteEun^waa CJourt Humaa Ri^u 
oinduded by a v^e of U4 dm a ledixed diX evea in coijlmKtida with a inintber other Ux^uqKs, did sot 
amooat to as defiaed to &K European Caovesdoa on HunaaRi^ts. IheroduetdtU^ toere coasi^<f 
(aie*tot2ikr<fltf^8ito3iiil<^w3toevaystoh8Bis,^ld,sqBnlsopialoa.of/udgeZdd3,l^ A The 
totialion of tk redoced m that case is iKri de^^ 
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^Ksve), let sdone “severe physical pain or suffering and we teefisre-coodode tiiat its 
authorized use by an adet^^y trained interrogator could not reasonidily be tmidered 
^edficaQy inte^ed to do so. Although some detainees night be Inmlliated by this technkpi^ 
espedafly given possible culhiral s^itivities.and the po^biihycif bdt^ seen by female 
office's, it cannot oosstiUite “sev^ meiiud pain or sufbarin^ under riie siatute b«»use it does 
not involve any of the predicate acts specific by Congress. 

3. Attentim gm^. The attention grasp involves no physical pain or suffering &r the 
(tetah^ and does not involve any predicate act for purposes o( severe mental pain or suffeni^ 
under die statute. Accordingly, be^se this technique cannot be «q>ected to cause severe 
physical or mental pain.m^ suffering, we conciude that Hs authorized use by an adeciuately trained 
mt^TOgatpr could not reasonably be considered specihcally imended to do so. 

4. Walling. Although the walling teduuque involves the i»e of CQnsld«able&rce to 

push the detaiiK^i^nst the wall end may mvolve a large number iffrr^MAltions in certdn cases, 
we understand that die Crise wall that is used is flexible and dtiU this tedbmque is not deigned to, 
and does not, cause severe physical pain to die detrinee. We understand tl^ th^ miy be ^mc 
pain Of Irritation assodated \ridi tte collar, whtebis used to hrip avoid injury ^ch as splash 
to the d^amee^ Iwt that any physical pain associated with the use of the collar would not 
approachdielevdofiotensity needed to coiu^tute severe physical pain. Spulariy, wedonot 
believe that die physical distress caused by this tedmique or die duration of its us^ ev^ with 
iDuhiple rq;>edtioas, could amount to severe physical Mffmng within the me^ng of sections 
2340>2340A. We understand that medical a^ psycholc^cal personnel are pf«ient or-obsendng 
during dieuse of this teduuque (os wiUi ail techniques involving physical contaetmth a 
detainee), and that any member of fbe or the medical staff may intercede to stop the use of 

die technique if it is Iwiag used improper^ or if it ^eam that it may cause injury to the 
detainee. We also do not believe ^ du^ use of this technique would involve a threat of 
infliction of sevw^e physical pain of suffering ot other predicate act for purposes of severe mental 
pain or suffering under the sutute. Radier, this technique is designed to shock the detainee and 
^STupt his expechidons that he will not be treated forckuUy and to wear down his resistance to 
interrogation. Based on diese understandings, we conclude diat die authorized Use of this 
teidmique by adequatriy trained interrogators could not reasonably be considered specifically 
intended to cause severe physical or mental pain or suffering in violation of sections 2340- 
.2340A.’* 

5. Fqa'al hold. like the attendon grasp, this technique involves no physical pain or 
suffoPN^-and does nolinvolYe any-pFedicate'am for purposes of sevwe mental pain or suffering 
Accordingly, we conclude that hs authorized use by adequately trained inferrogators could not 


** In /ff/emogoff «i Menuamdun, yn did wA^describc the vraliing tochnique as involving the number <4 
'TiyahiiffiSTtmwg uu d ei fc laid 'n By b yap|d icd*'i3ot- « tv ic^a ki »peaiu -walliD g T : rt fae yes eat mgmBtaod»Bn<^ - 
^KCtfiolljr lased OB die understanding lhai Ihe rq)emiveuse'or walling is intend^ onl/ to increase the drama and 
shock of Ae tedmiqae, to vretff down the deUidee's tesisance. and m (Qsnqjji expectadoos that Will luK be treated 
with fores, and diat siKh use is not imended to, and does mx in feet, cause severe pl^rical pab to Ow detainee. 
Moitover, our advice speciflcally assumes Ihtt the use of ualliog will be stoj^wd if there is any indicalion thai (he 
use of Ok ttthnique u or auy be cau^g severe pain to a delaines. 
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re^nabty be coimd^ed specificaiiy mtendcd to ca«» severe ^sica! or raeMal jaio or 
su^riiig. 

6. Foefo/ sk^ or ktsult Although tiiis tecliidi^e irtvoives a d^ree of physcal pakii 

tte jmin assodit^l wife a slap to fee &ce, as you have deserfeed It to us, C(»M ^ be ecpected 
toc(Histitotesev«e|d^ca! paiQ. WeunderSandtbatfeepu^seofti^teduuqueistocaise 
SEhorft; suEpdse, or lminiliati<m, ticrt to irdlict |feydcal pain feat is severe m lastit^ we asKime it 
wU! be us^ itxadingiy. J^milady, fee physk^ distress feat may be ^used an abrupt to 
fee fec^ ev^ if repeau^ several times, would not constilutc an extended state or condition of 
phj^md aiffisnng wd ^iso vtould not likely involve fee Icvd of intoisity reqdred for severe 

. physic^ sufiering under statute. Finaliy,a&daislapwould.tK>tmvolveap^tcateactfor 
jnuposes rtfsevere mental pain or suffering. Iberefore. fee authorized u» of this tednuque by 

iulequai^y touned interrogators could not reasoafely be considered ^edfically intended to 

cause se^^ pl^cd or menial pain or suffering in violation of sections 2340-2340A." 

7. Abikminal skq>. Alfeough fee ddOmiaal slap tedmique migrit biwlve some mmoc 
physical pain, it cannot, as you have described it to us. U said to involve 6Yta moderate, let 
alone physical pain or suffering. Agrin, because the tedfotique cannot be expected to 

- ca\^ sc'^n physical pain or suffering, we ctmdude feat its authorized use by an ade^ately 
tmned interrogator cmild not reasonably be coostdered speciticaliy intended to do to. Nor cotdd 
it be ermridered ^leciScaUy lidded to cause Severe frontal pain or suf^ring within fee 
meaning ofsections 2340*2340A, as none of fee statmory predicate acts wmild be preswiL 

8. Cramped confinmttu. Ttdstefemtpic does not involve any significant fdiyrical pain 
or suffering. It alsadoes not invotve a predicate act for purposes of severe mental pain or 
suffering. Specifically, we do imt believe thri j^aoing a d^nee in adari^ .mamped space ferfee 
limited peribd of time involved here coi^ reasonably be considered a pfocefeirc calculated to 
dimipt profoundly fee senses so as to cause iMctoi^ed mental harm, .^cordingly, we conriude 
that its wthoiized use by adequately trained Imerrogators could not reasonably be considered 
specifically intended to cause severe phyrical or mental pain «r suffering in violation of sections 
2340-2340A, 

9. Wall landing. The wall Sanding tedmique, as you have described il, would not 
invdWft^we phystcakpaio wifeiffthe raeafiSng of the statute. It also cannot be expected to 
cause severe physical si^ering. Even if fee physical discomfort of musde fatigue associated 

with wa ll standing might he aibstantial, we rn iHerstand fe at the duration of fee technique is Self" 

iimitt^ by fee individual detrioec’s ability to sustain the position; thus, the feort duration of fee 

. ---4iscQrofortJnwfl3Jhatfeis.ftid»iti^,^aid^^ 

be considered spedficrily intend^ to cause, sewre physical suffering. Our adwee also assumes 
that the detamee’ s position is not designed to produce ^ere pain feat might result fimn 
cmitortiofis or twisting of fee body, but only temporary muscle fifegue. Nor docs wall stenduig 


^ Our adrice about both fee the abdwaiaalsi^assviniK that fee utfern^iatimi will apply 

those as deapied and mil not stiOce fee deUioee wife exetsseve force or reptihW in a infeoer that 

mifet lestfe In severe p^cal p^. 
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InTOlve any |Mredk»te act for puq>Qs« of severe menUl pain or spaing. A«5or<Ui)g!y, we 
.ooi%:&}de tlotlhe autitorized use of this techiu<|ue by adequately trained Intecio^ors couid iKit 
reasonably be considered ^ledlically intended to cause severe physical or mental pain or 
suffering in violation of the statute. 


' 10. Stress posiii<»ts. ForttesamcreasonsthatthcuseofwaUsUndmgwouldnot'wokte 

the st^te, we conchide that the authonzed use of stress po^ons such as ttose de^bed in 
Intertogr^mMemoranSm, If employed by adequately trained interro^rs^ cot^ not 
reasonably be ccmsidered specifically Intended to cause severe f^sjca! or meidal pam or 
suffenng in violation of secticm52340>2340A. As with wait standing, we lu^erstaod the 

duration of the tedmique is seif^imhed by the indivtdud detainee's ability to suSUah Ihe 
podUmi; thus, the ^oit diiradira of the discomfort means that this teduu^e«mu!d not be 
expected to cwise, and could n(k reasonably be considered ^>ecificaUy intended h> c»ise, severe 
^ysical fiiffaing: Ourndwee also assumes that str^pofidons are not designed to i»o^ce 
severe pain that might result from contortions or twisting of the body, but only temper^ omsde 
fatigue,** ’ - 


11. Wato'^fusing. As you have described it to us, water dousing involves dmislng the 
ddainee wHh ^ter fiom a container or a hose without a nozzle, and U Intended to him 
down both physically and psychologically. Ybii have informed us that die water raigte be as 
cold as 41^, though you have iurther.adidsed us diat d» water ^erally is not re^^ed jmd 
therefore b utifi^y^to be le» tlon 50^. (Neverdieless, for purposes of our analysis, we will 
asimme that wsuer as cold as 41*7 m^t beused.) OMS has advised that, based on the exteofive 
mepedesme in SERB traitung, the medical litaature, and the oqierience wHb detainees to date, 
water dou^ng as authorized Is not designed or acpected to cause significant physical pain, and 
ceftalnly not severe physical pun. Although we understand thu prolonged immersion in very 
cold watv may be physically painful, as noted above, this tn^ogation te^mique does not 
involve immersion and a substantial margin of safety is bulH into thedme limitation on the-use 
of thq CIA’ s water dousing technique— use die technique with water of a given temperaUiie 
must be ftmited to no more than twcMhiids of the time in vdiich hypothermia could be ^tpected 
■to occur from toted immersion in water of die same terop«uture/* While being cold can involve 
phystcaJ discomfort, OMS also advises that in their piofossional judgment any resulting 
discomfort is not ^epected to be intense, and the duration.ts limited by specific times tied to 


** A stress pcsiiioB that {nvt^esM^ contortion ortwistiag, as well as ooe held for so long that it could 
not b^^uTuiljr at yoducfag t enyo nii ynwMde mighrtaise oore subsuafhal quesUoos under dte statote. 

C/. Army FUldMamal 34'52: Jnt^^aice fpoerrogoim at 14 (1992) (inheatzag that “{fjorcing aftiodlvidualio 
stard, sh, or kneel in abnormal po^Uoru for pnrion^ periods of tiroe** td^ ewstitnte ‘‘torttire’’ wiUuo the oteaidag 



M<»eov6r, even in the extcetnelyuidik^ event that iQpoUienaia set ii\ander the chcumstanccssk 
wt^dasteciadqttobused— indiKluigcl^iiiedi^SQpefvis»Dao(i.ifoecessai7, medical attoalicmr->we 

understand the detaiiioe would he expected to cecover fully and r^idly. 
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wat^ten^Knlure. Any discomfort csuKd by tius teduuque, therefore, wtHiId notqindify as 
"severe phy«ca! sofl^ng” wHiun the mearnng of secdons 2340-234dA. CoEisequffl^, ^ven 
^Uierelsno^qjectadoatiiatAetechfliquewiHcausesemephysical pain or suff^ng when 
pfoperiy used, we c<»i<^dc that the authorized use of this tecbrdque by an adcqu^ely tinned 
interrogator could nc^ reasonably be considwed spedQcaily intw^ed to cause these results. 

Wfth to mentol pain or sufFeoag, as you have described the procedure, we do s<S 

believe that usybf^ tour statotory {^edteato acts necessary for a possible finding of severe 
mental pib or sufibrisg under toe statute would be present. Notoi^ tor^xampl^ leads os to 
believe Uud the de^nee would understand toe procedure to constitute a threat of imminent 
rbath, e^pediliy that care is taken to Misine that so 'water will get into the detainee's 
mouth or nose. Not wodd a detainee rea^nably understand toe prospect of t^og dou^ mth 
cold 'mter as the^ueatooed infilcdon of severe pain. Fufthermore, wem were vn to oxiclade 
that toere erndd be a qualifying predicate aet^ nothing su^sta that the detain*^ wdiHd be 
"expectedtosuSor any prolonged mental harm as a resulted toe procedure. OMS advises that 
th^ h^ be<m no e\ddMce of ^cb bana in the SERB triining. which utilizes a mu<to more 
moreme technique invotving total inunerskm. The preserve of psycbolo^s who monitor toe 
.detainn^’s menM ^ndltion makes harm even more unlikely. Consequently, we concludle 
tlut theauthorized use of the technique by adequately trained interro^tons could itot reasmiably 
be considered spedfically i.nteoded to cause severe menial pain or suf&ring within the 
ofthest^e. 

The fiiddng technique, vriuch is subject to toesametemperature limitations as water * 
dousing but would involve sutetaiitlally less wuer, a,/brTior]r would not violate the statute. 

12. ii^tva//on. Inthe/m^rrogorronA/emorontonn, we<^nduded .t|uits!^^ 
deprivation did not wolate salons 2340<234bA. Sec id. at 10, 14>I5. This question warrants 
further analysis tor two reasons. First,' we did. not consider the potential for phyacal pain or 
suffering resulting from the shadding used to keep detainees awake or any impact froth the 
diapering of the detrinec. Second, we did not address toe possibility of severe {toyricalsa^og 
that does not involve severe physical pain. 

Under the limltarions adopted by the CIA, deep derivation may not exceed ISO hours, 
vtoich we understand is approximately twrHbirds of toe manmum tecorded time that humaos 
bave^nejadthout slct^ for purposes of roe4jcal stu^, as discussed ^loW. ■* Furthermore, any 
detainee vtoc has undergone 1 80 hours of sleep de{vivation must then be allowed to sleep 
vritoout imerniptiorv for at least eight straight hours. Although we understand that the CtA’s 
-Tgttldeltneawettld-allew-ane t h eP ses^n-oP^cqnicpriY ati orr t o-be g ytrafteHhe-detameehftS-gQtten 



The /G Report described toe maximum sllewtole period of sieqj.d^xivalion at that lime as 2^ touis or 
llda)^. SeelGReporiVLlS, Yoohaveiofonoedmtoatyouhavesiflce^^tisbedahmKofl^hmrs^toatm 
fact detainee been » 2 b]ected to rrmre than 180 h«irs sleep deprivatitm, and that d^atvailoawn} 

lardy exceed 120 boors. To dale, only ttiree detainees have been auldected to steep d^rivatiwt tor mote than 96 
h(xxs. 
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Bt !esst «ght hours ofui^tcmqstcd !^cq) foiloTi^g KO hours of si^ dqHiv^ion, we 

evaluate ottf y one applicaSon of up to 180 hours of sle^ derivation ” 

We unds^^and 01^, and fiom our review of fl« Ktei^^e on fee physiology of 

steep, feat eves very extended sle^ deprivation does not cause physical pan, let slone^we , 
ifey^cal pain.”** “Hjc kmgest stufees of sleep derivation in taimans . . . [mvolvcd] vohiote^ 
[whoJw^t^privedofsde^ferStotldays. . .. Surpramgly.Sdcsc^attlfe^ wrong wfe 
fee sheets physically. Tlie mam effects lay vrifesleq)mess aril unpaired brain fimefekdog, but 

even these w(^ bo great cause fiH‘ concern.” Jmits^ma,WhyWt Sleep: The FmcHonst^ 
fe£rKm<msnnrfdrfterAtoffw& 23^24 (1988)(^lf^ Fe 57ei^”} (footKJteoBiittedl). We 
note feat there am imfXMrUmt differences betn^M s^ d^vadon as an imenogatioii technique 
tuM»i by fee CIA and fee controlled e}q}erimeatsdocu!hezAed in fee hferature^ Tbesubjt^ofthe 
^epoioMmls were free to move about asd engage in normal actividesimd bffeaied a^'tranquil 
cd^enc^’ wfe "plefey of time ^ rdaxation," see Mt at 24, wl«feas a detainee in CIA cu^y 
wcmld be fetuskled aod ptevemed from moving fre^. hforeover, fee siAjects in fee expedmet^ 
often increased theh food consuraptioo feuiog periods of extended sle^ toss, sec at 38^ 

whereas fee detainee unde^ing intmogation may be placed on a reduced'^orie diet, as 
dismissed above. Nevertheless, we understand feat hive studied sle^ d^nivaUon 

have concluded that '‘[fjhe most platisfole reason for the uneventfiil ffeysical ftndiogs ^ife these 

human b^n^ls that. . .$leq> loss is not pariiculariy harmfol” /d at 24. Weundc^stifedfeat 
this coiKluson does not on the extent <^|feysical movement or ecerdse by the aibjec^ or 

vfeethtf fee subjea increases his food consun^tion. OMS medical shfeT members have ahic 
inforuKd us. baUd on their experience wife detainees who have undergone extended steep 
depriv^on and th^ review of fee relevant niedical liter^ure, feat extended sleep dej^vation 
does not cause physical pain. Altbou^ edema, or swelHng, of the lower legs may somedmes 
develop as a re^t of fee ioag periods of standing associate wife sleep deprivation, we 
undm^and from OhfS that such edema is not painful and will quickly dissipate once fee subject 
is removed from the sUodlng position. We also understand that if any case of signlftcant edema 
develops, the team will interc^e to ensurc.feat fee detainee is moved from fee sUhding position 
and that he receives .any medical, attention necessary to rdieve the.swditng and allow fee edema 
to dissipate. For these reasons, we conclude that fee aufeorized use of extended sleep 


•Mttill-Amoted above^we ue not amduding (lot additional use of sleep d^mvaUpn, s^ect to dose and 
carefiit medical supervition, would v^ate (be sUaatt, tiot tt fbepreseat dme we express no opinion ob wheUtcr 
additional sleep dqxmdoa wotdd be coQSisteot with sections 2340>3340 A. 

^ Xh^gh s£6ep d^pdvatToa is not itsdf pkyuc^y Ibidtui.' uaddSta^ that sbuxi Studies tave aothl 

that extended tdal sleep dqnvadon Bxay have the ^ect of ledodng totensce to srane fbeSRS of pain in some 

"Sqlgecfe-'€icgre.y ;fr rfe>ndemiaiui;rd ^ ' ^«p. C ep r Mia wr?^to y 1faTTH B f * 

S^atoseasofy TJwe^olds fn Hntiby Vobrnf^eni, ^ Frychosbrnaik K&d. 932(2004} (Goding a rigniScanl 
decrease in he^ psb toesbdds and some decrease in cold pain thtefeslds after one ni^ witbmlt rieq>}: S ..fhidd 
Oso), et al, the Effects t^otal Seep Depriv(^on,'S€}eciire ^eplnlemf^on aid Seep Recovery at Ratrt 
Tolerattoe Threshdds in ffeoUhy Subjects, 10 X Sle^ Reseat^ 15, 4 1 (2001) ^a<£flg a statiaically sipiS^ drop 
of 8^9% hi tolenttfce Utrc^lds for aechnikal or preswieps^ after 40 hoars); id. at 3S'36 (discu^ng oQia 
studies). We wUidisems the potendalhttstactionsboweeadeepdqirivatioo and othwmtefn^tfon tsfeuquesk 
the se{mab: memorandotn, to wluch vi« Rfimed m footisfo 6, addrnsing whedKx the ccxnbiiKd use (^ceitam 
technitgMs is consistent widi the legal nquiieroests of sections 2340-2340 A 
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d^vaSoaby adeqaafely traia^ inteirogaJors would not be w^ected to cause and couhl not 
rc«onab1y be considered spedfically intended to cause severe ^ysical pain. 

Li addition^ OMS p«?^nne! have infixmed us tist the slnctdii^ of dettinces b Mt 
desigiKd to noddies not result in significant lAysical pain. A detainee subj^ to sleqj 
d^rtw^tm wcaild not be a^wed to har^ by hb wrists, and we uade«tead dwt no deumee 
su^Bcted to sle^ dcpdvatkjn to date has b^ allowed to hang by his wrists or has oUwrwise 
saSenA htiwy.'® Unpoessoy, vrt understand that medical p<75QMel wll artescede to prevwit 
any aioh injucy and would require either that interrogators use a different incdjod to keq) the 
detainee twala (such as through the use of sitting or horizontal position^, or that the u» ctf the 
technique be topped alto^ther. When the sitong portion is u»d, the detanee is s<»tcd on a 
small stool to he is shackl^ the stool su^its his wi^ bid is too small to to the 

detMOee balance himself and fall asleep. We also specifically understand dial the use of 
itoadding horizontal rie^ depr ivati<«, wtuch has ordy been used rarely, is done in such a 

way as to ensure that there is no addition^ stress on the detanee’s arm or.l^ Joints tj^ might 
the hmbs beyond natural extension or create tension on any joint. This, shading caimot 
be expected to result In severe fdiysicat pain, and we conclude that Hs authorized use by 
adequately trained interrogstdrs could not reason^ly be considered specifically toended to do 
so. Finally, we believe that the use of a diapo- cannot be «pected to-— and could emt f^wiably 
be considered intended to — result in any physical pain, let alone severe physical p^. 

Although it is a more substantial question, particulariy given the imprec^on in the 
Natatory standard and dte lat^ of g^jidance fiom the courts, we also conclude that ext^ided sleep 
depifvidion, subject to the limitations and conditiocs described here^ would not be expected to 
cause “severe physical suffmng.” We understand that some individuals who undergo exl®d«J 
slc^ dqmvation would likely at some point wcperience ph^^lcai discomfort and distress. We 
assume that some individuals would eventually feel weak jAysically and may operience other 
unpleasant phya<^ sensafions from prolonged fttigue, including such symptoms as impairment 
to coordinated body movwneot, difiScutiy with speech, nausea, and blurred vision. See Wly We 
S!e^ at 30. In addition, we understand fiat extended sleep derivation will often cause a small 
drop in body temperatore, see id at 31, and we assume that speb a drop in body temperature may 
also be associated whh unpleasant physical sensations. We also assume that any physical 
discomfort that might be a^ociated with sleep deprivation wodd likely increase, at tost to a 
poin^ftelOngcr the subje<X goes wilbout deep. Thus, on these assqipptions, it may be the case 
that at some point, for some indivldu^ the d^ee of phyrica! distre^ experienced in sleep 
depriva tion might be substantial.*^ 

On t heoth CT hand, we understand fi'om OMS, and fixim the literature we have nwiewed 
bintfie pl^obgy ofsle^.'T^rmEiytndi'HddUSttliytdcrateTScteBdwi^Ie^’dQndvatioa-welt 


" Ttoi^^es a !o(aI of more than p dersiaoes sidxjccted to at least some p^od of dep depiiv^oo. 
SeeJmuory4jfl/lll^ex^ 1-3. 

* The posabilto' acted above that sleq) d^nvatioa migltf bet^iten suso^i^ty to {»in, see supra note 
• 44, oa^iSes this concent. 
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mad wftK little appans^ ^strtss, land ^ this has been theOA's o^aience ” Juttlwraiofe, tiic 
prinMpal physical proWcia associated with standing is cdsna^ aiui in any insta^t^sigmScanl 
e^»na, iitf^^gstion team will remove the detainee from die sending pofdfron and will seek 

medical assi^tnce. Hw shaddit^ ts used oidy as a ^sive means of Ixepii^ the detainee awake 
and, Bjboththe^JtneKoftheshacklesandthepo^omagoffriehands, is not intended to 
causepm AdetMJic^fr>r example, wiD not be allowed to hai^ by his wri^. Sbaddii^ in the 
Sitting pmnto mwalves a stod tiiat ts adequate to su(^»ftthc ddains*^ s ^ the rare 

ipaances when horizontil deep derivation may be used, athiefc towd dr biaidcet is placed under 
^ didalnee to pr^ect against reduction of body temperauire from cootod witit the floor, mi the 
maiiad^ and sluuAJes are uwhored so as not to caise pain or create twision on any Joim. If the 
detainee b nude and is using an adiiit diaper, the diapu* is checked r^;ularly to prevent skin 
irritatioa The ocmditioiB of sleep deprivation are thus aimed at investing swtft physical 
sulFerkig. Becmise fleq) derivation docs not involve phyrieal pain and would imt be o^edad 
to cause extreme physi^ distress to the detainee, the extended Auation of steep deprivation, 
'mtiun the ISO-hour hmit impost the QA, is not a sutBdojt fector alone to cmatitutc sewe 

l^ysldil sUfflarfog vrithio toe meaning of settimis 234d-2340A We titerefore bdlieve toat tiie use 
of this technique, un^ the spedfred limits aod coodlti^on^ Is oot '‘extrme ami outra^us" and 
does not reacli the hi^ bar sd by Confess for a violation of sections 2340-2340A See Price v. 
Sodaiist PeopU *sUhymArab JantciHriya, 794 E.3d at 92 (to be torture under theTVP^ 
conduit roust be “extreme and outh^eous”); Mehimvic v. Vuckoric, 19S F. Supp. 2d at 1332- 

40, 1345-d6(standard*ne£uiidcrtfaeTVPA.byacoUfseofconducttbatuidudcdscv^beating5 

to the genitals, head, and other parts of the bo^ wHh metal pipes and various other itoms; 
imitoval of te<^ wi^ pliers; Id^ng in the face and ribs; breakmg of bones and ribs and 
dislocation of Angers; cuttii^ a figure into tins victim's behead;, hanging the victim and be^ing 
hinu CJdfmne limflatioos of food and wala; and sifoj»Xioa to games of ‘Russian rorflMte”). 

Nevothriess, because extended sle^ dqjrivatioa could in some ca^ result In 
substantial physical distress, the safeguards, adopted by foe CIA, in<dudu% ongoing medical 
roonitoriog ar^ interveniion by the team if needed, are important to ensure that the CIA’s use.of 
extended sleep derivation will not nih afoul of foe statute. Kffereiu individual detainees may 
react physically to sleep d^mvatlon in differwii ways. We as^e, foer^ore, that the team will 
s^arately monitor eadb individual detainee who is undergoing sleep deprivation, and that the 
application of this techmque will be sensitive to the individuaUzed ph^ical condition and 
reaciiwe-r^each-detainee. Moreova, we ^pbasizemir uadersfondfog that OMS will intovene 
to alter or stop the course of sleep -deprivation for a detainee if OMS concludes in its medical 
judgment that the detainee is or may be experiencing extreme physical distress.'* The team, we 



sleep dqxmtion, based on that Utmtute and iu expcdeace vddi the tefoniqoe, in i(s ^idtiioes. (%dS 
ilsu deep dq>mrati<»ias kss inteose than water dousag, stress pcsitions, waUiog. aamped confintuKiii, and the 
wateiboard. iSee OhtS Gaidelmef 31 8 . 


* For example, any pt^uctiprin or suffering assodated with standing or mm siu»;id«rHu^bcccn^ 
more infepscwiSi an extended use rffoete^aique on a particolar detainee whose action and strengfc do tot 

p^mit him to tritnate U, and we luderstasd that petsoonri ncaiitonog diedetaaiee dia tiiis pc^sfblllu' Mo 

account aruk if n^TssaWi ^11 ^ Ihe deuinee is ^aced into a siSiitg Of hiKfzoBta! potilion or will dlBcl 

that foe d4^>rivad0fi be discontinued alfa^ether. Site OA^Otnde^/KY at 1446. 


TOPj®d«rJ 
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undmuuui, bot osty if di^'ya^n itself maj be having such but 

• aiso tf the shackimg or other coodhions atteadautto the tedunquo ^pearto be causti^ severe 
physical suf^rmg. WIdi the^ preca&tioos lo piace^ aod bas^ on the a^umption that th^ will 
be Mowed, we^odude that &e authorized use't^cdehded sle^ deprivi^oh by adequately 
' trained mtem^ors would not be Citpected to and could {K^ reasc^iy be considded 
specificdly httend^ to cause severe [Aysical suffering in violstton of i8 U.S.C. §§ 2340^340A. 


Fiodly, we ^ coi^hide &at extended sleep derivation cannot be expe^ to cause 
‘*^ece moita! pain or sttfiaing” as d^ed in sections 2340>2340A, a»l ^t Its iu^rtzed use 
by adequatdy trained wterrogaiofs could not reasonably be considered ^>ecificdly iidendedte 
doso. Fir^ we do not bdteve that use ofthe sleep di^^mtioti^dlunque^ ^edtothe 
conations in p!^, w<Hdd hivolve (»e of the predicate acts Dccessaiy *^^e m«nai>p^a or 
steering'* under die statute. There would be no infUction or timt«»d iidUctlon of severe 
phydcal pun or su^»g& within the meahing of tbe stahtfe, ai^ th^ woidd beBO thn^ of 
imminent death. It may be queSdoaed whether sle^ derivation coidd be cliait<^ri 2 ^ aS a 
‘^JTOCcdureQ calculated to disrupt profoundly the senses or the pcrsojiality^ wftlM the roeai^g ‘ 
of section 234C^XB), since we understand foom OMS and the sciei^e l^sahire 

extended sleep d^nvation mi^ io^ce hallucinarions fo 5ome cases. Fh^idat^ fhom 01«@ 
have informed however, that foey are of tte view tha^ in gen^, no “profound" dbniplion 

wouhi r<»ult £:om the length of sle<^ d^invatioh contemplated by.^e and B§^a the 

scientific literature we have review^ appears tb support this ctmdusion. we 

tmdersund t^t any team tn^ber would dired that the tecbaique be homediat^^ dtscontiiiaed If 
tben^ were any sign that the detdnee is expcneadng haltudoadons. 1301$, it appears that 
authorized use of sle^ deprivation by the CIA wild not be expected m result in a profound 
(Tisn^tion of tbe senses, and If h did, it wmdd be discontioued. Even assuming, however, that 
the extended use of sleep deprivation may result In halludoations that could feiriy be 
c^aradortz^ as a “profound’ dimijkkm of the subject’s senses, we do not believe it tenable to 
cofudude that in su^ drcumriances the use of sleep deprivation could be said to be "calcuUtdd” 
to cause sudi profound dlsruption-to the sens^ as retired by the statme. The term “calculated” 
dmotes something ^ is planned or thou^ out beforehand: ’'Calculate^’' as used In the statute, 
is defined to mean .^o pkn foe nature of b^orehand: thinic ouf "to dedgn, prepare^ or adapt by 
forethought or carefiil pUm fit or prepare by appropriate means.” Webster ‘s lhirii New 
./nremutforta/i>/cj!/asary at 315. (defining "cal^ate"--"used chiefly [as it is in section 

as [a] past partfteiple] with complcmemaiy infinitive <cahuh^e4 to succefed>”). 
Here, it is evidem that foe potential for any hdludnations on the part of a detainee undergoing 
sle^ deprivation is not something that would be a "calculated'* result of the use of this 
techt^qttefptiFticularly pvc'n that the team would interveoe immediatrfy to stop the technique if 
there wo^e signs the subject was experiendng hallucinations. 


bccmRrrgven' ti' we were tu^miK^'but oi aii ao uiidaute oi cautigii, iliat ex to i ded ri tep— 
deprivation could be said to be a "proccduiefl calculated to disrupt prbfou^ly the senses or foe 
peSoriahfy’'^ bflne subject wimmbkmeaiung'bl section do ndt bfelldVc QUtrthlS ' • ' 

technique would be eiqjectcd to— dr that its authorized use by adequately trained interrog^ors 
could reasonably be considered spcdfically iittended to— cause ‘*prolonged mental h«Tii” as 
required by the stafote, because, as' we understand it, any halludnatoiy effect of sl^ 
deprivation would dissipate rapidly. OMS has infomted us, based on the scienfific. Uteature and 
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on hs own ejqjerience'v^ d«am«s have been sleep deprived, that any such halhjcinatory 
effects would not be fwcSoBged. Wcondersfaadihsm OMStiatH^^^e^Wpro'^dcsaii 
accurate summary ofthe'sdenrific Htefamre on this point. As ch'seussed diere, the longest 
docuihwitcd period of time &f whidi any human has gone w&out sle^ is 264 hours. S^eld at 
29-34. rtttdy widi more than one subject involved 205 hours ofirie^ d^itvaJfon. 

Sec id. ^ 37-42 We uoder^d that these and oiet strnSes consrituting a rignificai^ body ^ 
sta^itiSc literature indicate feat sleep d^riyarioa tempcffarily affects the fimcdorang of feeboin 
but does not (Nowise have sigmitcant ^ysiolo^cal ^fects. Steidvi 100. di^)dv&rion’s 

eSfects 00 the brain aiegeoerally not severe but can inciode impaired cogidtive and 

visuad haHudnarions; however, these ^ects dissipate rapidly, often as Ihtle as one m^f s 
sleq». See id at 31-32, 34^37, 40, 47-53. Thus, we condud^ any ten^xxazy hallodnatioiis tiiat 
might rendt from exte^ed sleep (fejKivation c(^ not reasooidily be oonridered ^^olonged 
mental hann'''fbr ptnposes of sections 2340-2340A.^ 

In li^ of these <d»ervations. ahbou^ in hs extdided uses it may pn»ient a su!»tand^ 
question under sections :^40'2340 A, we conclude that the authorize use of sle«^ dqprivaticm by 
adeqtutely trained interrogabKS, subject to ftie limitations and monitoring in {dace, could not 
reasombly be cohrideted q>ectftcally imeoded to cause severe mental paio or suf^iog. Finally, 
the use of a iftaper ibr sarutaiy purposes on an indiridual subjectedto rieq> dt^witloa, while 
pc^enUaliy humiliating, could not be considered specifically intended to inflict sevoe meiUa! 
pain Of sufferii^ within the meamngof the statute because there would be no statirtory ptedie^ 
act and no reason to expect **prolonged mental harin” fe result.^ 


'** Wbh(andelaiaiiuagtbeiaiDi{BamameTorstan;dhanhtobecOQsidefed*‘prDlca£ed,’*'wedo«a 

believe that *pfoi<mgednK»&ilhanarwtt)id occur during tbs sfcq>defciratiQnit^. As aotcdLCAdS would order 
that dtetechniqBc be discoatinped if h^lncin^kms occurred. MoROver, even ift^YfiSpersoanri were cot twtfttd 
any wthhaUurio^on^ fraatevertiinewould fcraaia between Cwoo^ of rach hallucinations, piesumaMy 

w^d be writ ioto the period of sleep dradvrii^ and l^boorniaxiin^for.rieep dejmvrihm would not 

c(mriihde'*(^oIoaged"5U(aril»nnw^^theme»uiig(^tbestafi>te; MevrithriesS) we note tivudiis aspect of ibc 
lechidq^cidls Ibr gteai care u nnraforing by (MS {KfsoJiQri. u^udiag psychotogists, esperialty as fee length of 
the period of sleq) deprivation locreases. 


^ WeiwtethriftwcoiirtofappeaUio.^/eov.£>We</Af0rca^ lOjFJd7S^(9fiiC!r. 1996),stal<dlbal 
avaricQ'oClerimiquestalQeatQgedtec.OReefwhlritwasrieqid^vatioxi.aonaatedtotutQre Ihecoui!, 
hovrever, did 'nri ^wcificribr discuss deep dqmvaUoo quit from d» other oadocc at Isso^ «id it did BptcoDdude 
that rieqidqnivatioQ alette iBMUoted re toctiire. iR.Jrehwtdr. C9t^Jt7n;j>i£vi^fhoEwcp6anQ)QitprHiioias 
Rigb tt co n ri uded by a vote of 13-4 Out deqtd^vaiioii, even Id conjuocdoa w^tha tma^Terof odtaleciuiltioes, 
did HtAHRArir^lb tonure uddrir ttie Burop^ Chaiief?' ibe duratioo of (he deep di^rivadoa at ime w not dear, 
see s^iaate opinion of Judge Httmaorice ri I I9,.bri have bria 96-110 bores, see ovdonty opinion at 3 104. 

Fhtaily, we note (hat ree Coramiaee Against Toctore of the Office of tbs CoouiussioiMr for-Htuiun la 

CQoriuded that a varied of praederi taken toother, including *'sleq> d^trivalioo for pcploaged periods,” *con£taiite 

Against rorture, Doc. A/52/44 alt 56 (S^. W. (“rieep deprivation practised oam^xets . . . may In 

. srene cases coostitote (octree”). IbeCrexBnitteepcovidednodelaUsQiitheitngthoftbesie^dqrivatioaoebowit 
imp^eoted wA no analysis to si^poit its coodurion. These ptecedents proride liElie or no bdpliU ^Idmce 
in our review of the CIA’s use of sle^ deprivatioa uoder sectioos 2340'2340A. While we do nri rely oo in 

mtecpr^)gsecrioQs2340>1340A we note tiist we are aware of no dectston of fbretgsbonrt or tr^sratioBal 

iz3^»l filing thri the (eriuQ^es analyzed here, if re the limitalioiB and CMdiiions Sri out, wo^d ainooBl 

totoriure. 


TO^iEfc/l 
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13. Wat^hoard Wcpreviou^coiiciudedthatdieu^oftfaswaterfjoanldidiiot 

cohstiiutetc^re under se^;dp£is2340-'2340A. SsshUstTc^^onM^tonp^iMU 1X^X5. We 
must re^mmise the i^e, however, because the t«hm(iue, as it wojJd be used, axild myolye 
more q)pIicahons in longer sessions (and possibly usii^ differcta methods) tijan we eariSer 
coosidWed** 


We under^d that in the escalating f^men of ifitcfrogadda techniques, the w^erijoarf 

is cofmdwcd to be the most serums, requires a separate approvd diat may be sou^t ody after 

oflier tedmiques haw noi worfc^ (or are conside^ unlikdy to woric in ^ avaiJ^e), and 

in feet has been— and is expected to be— used on very few detainees. We aw»q>t the assessment 
ofOMStliatfeewated}oard"i$byferfhenK»ttr»maticofthe«i^n^iiitciTqg*tion . 
techniques” OMS.Otdt^HniStilS. TWs technique could subj^ a detainee to a iu^dc^ee of 
distress. Adi^'oee to whom fee technique is applied will experi«a:» fee ph^i^oi^ca! 
.sensation ordrovvmng, wMchIikelywiU lead to p&mc. Wen^erstandtoeveo ad^^eewho 
knows he b not going to drown is likely to have this response. hKleed, we are informed dat 
even individuats wry familiar with the tednuque expencnce this sensation when subjerted to the 
waterboaid. 


Kevcartheless, ahhou^ thb torque presents the most substantial que^ott uadsf the 
^atute, we conclude for fee reasons dbcussed below tfaiU the authorized use of fee watwbo^ by 
adequan^y tr^ed interrogators, subjeetto tim liinitations and condhiems adopted l^tbe and 
in theabs^ice of any medical pontraind^tions, would not violate seotioiis 2340-2340A (We 
understand tha^n^i^ contraindication may have preclurbd the use of this partioilar 
. terfeoique readimg this conclusioa, we do not m any way minimize fee 


T1i«/(/gepwtnotedtbatiascmtcases(hemliert)oaniy^vsedv9idi&rereatcrheq«Mqr-QuaiwUaIty 

indicated, see JO Report at S. 4i, 4d, lOS'M, and ^ that h was hi a dlfleicst maimer. &e td. at 37 CHlhc ^ 

ivat«^Qatdtechiuqtte...was<tcS^^fiTnnthelec&iiqiiede3etfi)edin dteDoloptnion and used in the SERE 
tniobg 11 k di'SimBce was jo faemzimer in whife tbedd^Dce’c bre^duog was festracted. At the SERE schod 
fee^Ject'aairfloTrJtdittitp^bylbe&na^ipiicaticiiofadaiivcIotheverlhedc 

passages: the interrogacar apjdies-a amotmt of water to tKe doth In a ceotraH^ maimer. By contrast, the 

Ageo^ iiHeirogaior . . . ap^ed Uipe vobmes of water to a doth that covered the detainee's, mouth and nose, (be 
oft hejpsydid ogistsArttetn^tofs adotowfedged that the Agent's use of the todiniqire is diffenat ficom that used In 

Gesaal fimber reported that *X3MS cool^ids toat toe expertise of toe ^RE psychologbttotterro^tm im toe 


suhsequeto Agen^usageastoiaateltab&OduielevaQL CciRseqiKQtIx,accocdijigto(b 4 S,ther 6 was&Qo/!ncrf 
rca^ to believe toat applying tfaew^efeoaid Mlh toe ftequeixy and tDteti^ vdto wfaidi it was used l^-toe 
ps^mlo^i^tmoptorswase&ercfficadousormedicaliysafe.” /dalZliUS. We have carfediy considered 
toeiO^eporfanddiscassodlUwithOMSperson^ As not^, QMS input hassesoltedmanustotfc^dian^m 
toea{^!lcaUohcfthew3teihcmd,inch)dmgUtmteoDtoefi:«quien£y and cumuiadveu^dttoe technique. Moreover, 
OivQ pdsonaci'XKcarefaUy isstouted ianu»toonng this techmqie ardaiepetsonaUypteteid'tfeGi^cr it bused. 
See OM3 Guidelines it 17*20. hdeed, althou^ j^yndan addstasls cart be presmt when other etdexiced tofemqoes 
am appU<x!,‘‘i^ of toe waterboaid bquiiesilto{ai»«ix of a physician.'' /<lid9&.2. 
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e 3 g>erieiice. the panic assoaated with the fcding {^dmwmng could undoubtediy be 
There may be few more feigbteo'u^ experiences than fedin^ that one is unable to breafee.^ 

Howerer fH^tralng eq>ericnce may QhiES pMsoni^ have inferised us that fee 

Ti^eiboard tcdmiqoc is not physially pwn&L This cencfesam, ai we u^e^tand fife 
accoftfe wife fee csmeri^x^e in SEK£ training where fee waterboaid has been adoimistered to 
seycfalfeousafflimcsfeeisoffeeUoitedStatcsAnnedForccs^.TobesureimSEEEtraifeig, . 
the tedufejoe is confliied to at most two appUcattons (and usdally cmfy one) of oo nmie fean 40 
secc«wJseach. Here, feeing betwosessions, ofuptotwohourseach, duringa244Hnir 
period, and eadi $eKdd& may mclude multiple ajfeUcatioflS, 6f-whi<fe rix inay last lOsecmKh or 
longer (but none more fean 40 sec^mds), Fm* a time of apjdlcation of as mucb.as !2 niicHites 

ina24feourpmod. BinbenQore^feewaterboardm^eti&^cmtm^^^^y^^^Bthe30> 
-day period tbr-^iich it is approved /2B||H|Den^at 1>2. Asyoalisve 

Infi^med us, fee CTA. has previously used fee watefeparai^Utedly on two de^nees, and,.as fer 
as can be detenmaed, d^ainees did not experience physical pain or, in tf» proft^si^sl 

judgmeot of doctors, is there any medical reasmi to believe they vrouid have dose sa UterdbR^ 
wt conclude that the authorized use of fee watefeoard by adequacy tnised mtenogat^s codd 
not reasonably be considered specifically intended to cause “sevke physical pain.'’ 


We also omclude thm the use of the waterboard, under fee strict limits and condittons 
imposed, would not be e9q>ected to cause ph)^cal suffering” under the sfebito. As noted 
-ifeovc, the difficulty of speci^ng a catr^iy of physical suffering apart from both phyrical pain 
axKl mefUai paip or ^ffirirrg, along with the requirement that any such suffering be '^severe,*' 
cafls feff an interpretation under whidr “scvtfc {feysical suffering Is res«ved for physical 
distress that is severe considering both Hs imens^ and duration. To the extmt feri in some 
applic^oas fee use of the waterboard could c^ise ^Ifeog or similar pbyslcid — as oppo^ to 
mental — SMsations, fea»e physical sensations might well have an intearity approadnog the 
degree conto^iated by the rtatule. Howev^, we understand that any soch j^yrical— ^ 
q^posed to mental — sensations caused by fee use of the wateeboard end vfeen the appheatien 


^ As{U)CEdfe<;7e^tomostu5esofthBt«^que,ibe[adlvidaalisla£irtaA>tetobiea(hivthQughius 
.breathing is restricted. Because uisoiaeust9breaifuQgw^doo(bepessibIe,-torpuipo5esofovxsn3lri&swe 
assome ttoc fee dhalnee is an^e to breadie dudog ^ 9 iUcid<w$ ef Yrater. 

YfrimiTrntsnttfharitirTrafnhrrirlnr^lTTrntlTti^ nnlrtn^TriT^iFPFtrainmr AsQOted.inlheiG 
Report, •filocordiag 10 individmls with.anfeotitalive kw^ded^ <^llw SERE proptun, . . . tor Navy SERE 
osniog. Qse of the watetbqaid yras ds'seontinoed becanse of hs dnttaadc eSect on fee studems who wcresabjects” 
_/GAepeftat Id nir. Wennde rstaodfeKqseoffeawalefeoardwasfeecoctirawdby the other services net b<caosc 

otaiy CTnceniS sfattpo^ie ^y5i<^w mcniritmii^ljiinj e ia n sHtuddd^ Wigf e aursBlUSufl^^ teristia gdy - 

techt^e and, as soch, it was not considaedfe be a ns^irtisiog technique. WejKHefealOVfSJtasroQcMed 


our experiemx was otherwise. SomesiitjcctsiinqttatiotabhcanwitbstandalaEgenunibej’ofap^c^OR^viifeno 
isuriedhtely fesceraftile ctmiulafe'c Impact beyond fedr stn»g riersion to fee experience.'* OihiS Cni^ina at 17: 
We are awmethal st a recent Ser^ Jodhiaty Ommitiee hearing Douglas Johns^ BxecadvsDircctvof fee 
Center for Mctinis of Torture, testified that some II.S. noSiaiy pers«uid who have uodergoiu: w^efeo^ tirinfeg 
baveappareotiystatcd*'featit'stahBafeeal5yeanof&etapy togetoverit*’ You have inftsmed us (hat, ia 2002, 
C2A. {Bade ia^iiries fe Dqiaruneia of Defense persoond iflv^ed in S^£ traming uxife^.fee I>cp‘^tiaef^ of 
Dehtoc nm aware of any mfonn^Km ttot would subsUuitiate sufe stalemenl^ sor is tiu; QA znaxe of such 

i&tormsrion. 
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ends. GiveRfeft lime limits imposed, and die feet that aiiyphj^icaltSstreM (as opposed to 

posable menud suffsring, whuii is discussed below) would occur only during d« atdual 
.t^ipUoadon of water, theph^ica! di^ss caused by the waterboard woiM not be ^ec^ to 
have fee fejration reqifeM to amount to severe physical suffering.” Appficadons ue stricriy 
Umited to at nK»l ^ seconds, and a total of at meat 12 mimites m wy 24-hour p«iod, wid ose of 
dw techffltjue Is limited to at most five days during fee SO-day period Vft consider* 

Conserpiuf^y, u^w tbtoe t^Mufeions, use of fee waterboard cajim^ be expected to can» “scvcfc 
physical isufiferin^ within fee nwaniogof the statuti^ and we concimfe feat its 8 i^<»i 2 »d use by 
adequatdy trained intecro^ors could not reasmuHy be conadaed ^jedfically mtci^ed to 

cjRXSe“sey««|feysicarsuff^ng."" Again, however, we caution that gcat care feOtod be used 

in adhoiog to the limitations imposed and In monitoring any detainee subjected to it to prwmt 
the detainee fiom eqimleQciQg severe physical suffering.. 


The m(^ aibidantial question raised by fee wateiboard rdates to fee statotmy d^nition 
of ”sevt3e mmfed pain or saffiering.** The sensation of drowning that we utiderstapd 
acconto^toes fee use of fee waterboard a^uably could qualify as a “threat iff immin«^ death” 
whhin fee mearung of section2340^XC) aol feus migfe constitute a juedte^ act fijr “severe 
. mental pmn or Bering*’ under fee «ferte.“ Altlmu^ the waterboard is used with safe^rdS 
feat make actual harm quite unlikely, fee detainee may not know about these sal^ards, and 
even if he docs leam of them fe« tefemqueis still likely to create panic In the form of an acute 
instiActud fear ^ng fiom fee physiological sensation of drowning. 


Hev^tlmiess, the statutory definition of “severe meot^ pwi or suffering” also requires 
that the predicate act produce “prolonged mental harm." 18 U.S.C. § 2340(2). As we 
understand from OMS personnid fiumliar wife the history of the waterboard teciuuquet as used 
bofe in SE^ traming (though in a substantially differmit manner) and in fee pr^ous CIA 
interrogations, there is no medical basis to believe that tite technique would produce any meaud 
ejBfoct beyond the distr^ that direct^ acconqianies its use and the prospect that it will be Used 
again. We understand from fee CIA th^ to diue none of fee thousands of persons who have 
undergoim the more limited use of ti» technique in SERB training has sufiered proloi^ed mental 
harm as a result. The CIA’s use of ti» tedioique could fhr exceed fee one or two apjdications-to 
wfai^'SERE training is limited, and the partidpant in SERE traimng presumably understands 
that fee tedtoique is part of a trsmit^ program that is not initsided to hurt him and will end at 
somfc6a»^eJd>ie timc.^But the physi^ans and psydtologirts. at the ^A fimiUiar with the facts 


” yye emohasia (hat ohyticalscfBuiogdigtefiemt ^ical pain in tin? respect Rtyncali ^ gay he 

suSering" oiUy ffU is severe t>otti in iniensity and duo^ioa 

As Frithri^’£^vallQn. ibe paitlaiUr oondUon of the indtviduai detahm'nsist to monhored so feat, 
wife esneoded or repeat^ use of fee (efeniqae. fee detamec’s experience does oot d^iartfiom feese ej^ectatioss. 

” hisuDde3rwbefeeradeUiaeebeuigsul^ectcd{0feewafetboardmlact experietK»ita5a''feFe^<ff 
unnunem de^" WeunderstaodttocfeeQABi^iiilbnnaddalaeeoawhomfeistedmiqaBtsos^fetiLbe^id 
not be idiowtd to demm. Mimover, after anddple appikations of fee watobottd, it nay beccott wp^SKiA to fee 
deudhee feat, iKmevafri^itealiig fee eqtaieaceo^ be, ttwili not result in de^ Hevcrfedea^SxpBtoOsespf 
our we wSI assume that fee phytioli^cal kosaUw of drawning assoctaled Wtoi fee ose of vraterboaid 

coBSti we a “fermt ^ iimranml de^ wifem tlte {ceaniog of sections 2340-2340A 

T0|^]^CE£Ti^||IHHfi40p3^ 
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have kfbntfed IB in tbe case of two deUinees ^0 have been sul^«cted to more 
tensive use of the waterfward tec^mkpie, no evidence of prcdonged menial ham las af^ieared 
in the period smce rijc use of fte wateAoard on those detainee^ t period which now spaas at 
least 25 moadis for ca^ of diese d^neei Moreover, in dirir p^«$ion?d Judgmeat hased on 
this eacperieiKe and die Kim'rtfefdiy rUSeretd ££B£ «sq>eri«ic<^ 0^ officiab isforia us to they 
wmdd not eqieci dm waterixard to cause suA ham Nor do we. to die distr«s 

aceon^anyiag use die technt^ oo dve days in a 30-d^ period, In itsrii^ could be the 
“protoaged meatri harm" to wiidi the statute refers. The technique may be derigned to create 
fear at the dme it is used on die detainee, so dial the detainee will cooperate to avc^ fiihire 
sessions, {mrthennore, we acknowiedge to the term "prolonged” is ii^redse Nonetheless, 
withom in any way minimiring die distress caused by technique^ we bdlieve dot die pamc 
brought on by the waterboaid during the very limited time it Ur actually admioistcued, combined 
with any toduai feu* that may be expenttv^ over a somewhat longer period, could not be smd 
to amount to the **pfQionged meotal harm" to the statute covers.’^ For these reasons we 
conclude that the authorized use of the waterboard by adequately tmioed Interrog^m coidd not 
reasonably ht considered specifically intended to cause "fxolon^ mental harm.” Again, 
however, we caudon diat the use of this technique calls for the most erntfid adher^ice to dui 
limitadons.and safeguards in^osed, tndudUig constant monitoring by both medichl and 
psychol<^ca! p^sonnel of any detainee who is subjected to the wateiboard. 


” UAit(sov.£frare«/A^brcof,dieinndiCudiksa(edthatacaaiseofcondQ6tzBvotvingammiberDF 
t«toques,'oneof«dUdihassuriilant}estotbewaiabotfd,'eonstitDledtdmure. The ooeit described die cmitwot 
CM^iKtasfottows: 

He was thea intenQgaicd by mcndien of the miUtary, who blind&rfded and severely beat him 
while be was haodCi^od and &ttenii;di^ also thr^cscdhiniwt& death. When Has muoded^ 
iatern^UMi ended, he was (toued sle^ and repeatedly tfareateoed widi death. In ^ MB nmol 
of iotenogatkn, all iof Ids Umbs were thadded In a coi and a towd was placed over hU nose and 
mouth; hisintenogaton &ea pouted vrater down hb nostrSs so that be &H as though be were 
direvnung Thu hsted fer apjnMQioatdy rix houci. duto ^Idch dme imem^ahn dueatened 
Itdisl with ekctric mod; and death. Atdieend^thiswaicrtortuie, |he)wasleitshacidedto&e 
cot die Mlowing diree da^ during iriiich time he was lepealedly iiiUnogated. He was tben 

tnqKiaooed for scvesi months u.a,nffoca^y hot and ui^t cell, sKasuring IS mctcis squve; 

during this Um he was sbadded to his at first by all Us hnibs and later I7 one band and one 

foot, for ail but the briefest periods (in which he was allowed to eat or use the imlety The 
^'^^^EOdmiSiswereoltensodgUthSCtbestightSitmcrv’enicnt.. .madetbenl^intobisnc^. During 
(his period, he felc 'exuetae pdn, almost uodescribi^ the bofodoffl’ and ’the feeling that tons of 
lead ... were felling 00 (|u^ brain, picj was swver told bow long the treatment InOlcted i^pon 
■ aftpr.hi4.*ewcii ^ p tfj . ■ yU . mrt B i |hlW J ffllin i 1 11 

detention, t^^Mwdoutelyfive of them in scdifeiy ooiifiaenient aid the rest in ^ea^sfditaly 
oyififtwient. ^ 

103 F.3d at 790*91. The court Siea concluded, *'it seems dear that all of (he abuses to which [a plaintifQ testified— 
iadih^ fee ririx yean during whidi he was held ia sdiia^ ornear«o(itajy tnfduiBmeDt— coostibited a sm^e 
coarse of coadwrt of tomue.'* /d.at795. hi addiliootothfcobrious different hetweentbetcdmkyre in M/oo and . 
the DA ' s use of die w^etboaid sutyect (0 die caiefel ymits deso^xd above (ammig othenhiags^ in ffHao the 
»s!^ lasted six hours and foUowed eiqdicit thieats (tf death aad sevete ptocBl I’cidihgs), fee cevtt readied 
coiK^isionfiud the ted^i^ by itself coostihdedtotvre. However, the&cttosfederalappeS^coartwot^ 
emt (xitto^tlafiy describe a te^qufi feat Olay rime some ii» chsaetotics of the watetofd as "watv 
ttdbire” coocreb cmtoied care aM cartfid mwitotmg is fte tue of tfiis tedmitpie. 
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Evoi if &e occurren^ of one ^ pre^cate acts coui4 * 

of a par^iar case, ^vt rise to an tn&r«ace of mt»t to cause ‘'pr<^(m^ mei^ hann,” no such 
drcumstances exist h^. On^contraiyyexp^iencen^&euseofthewatefhoaidi^c^ 

&al pr(rf<»iged meiM haim would not be exp^ed to occur, asd C3A.’s use ^the tec^i<^ is 
sut^ect to a variety of saf^ards,' discussed above, designed to ensure tbiU piolooged mental 
harm does not result Tfa^e^re, the circumsUnces here would negate any potendal inferutce of 
specade to cauie sudi hano. 

Assumiiig.adl]^e{^ to die strict lifnitadofis discussed h«^n, inchiding careSiI 

medical monitoring and aviulablc intervention by the team as necessary, we condude that 
although the (}u^on is substantial and difficult, the autfaori^ use of ^ wat^ard by 
ade^:i^^y {rallied IntefrogabKs and other team mend^em oo^ oot reasom^y be considoed 
spei^cally intoided to cause severe phyrical or mental pain w suffiaring ai«i dais w>uld not 
■wolatesj^‘ocs2340-2340A.“ . 

♦ * ♦ ' ' 

In sum, based on the inibrmatioa you have {H-ovided am! the llnutatii:;^ procedure:^ and 
sa^uafds that would be in place, we condude that—alihough extended sleq) deprivarion and 
use ofthe ^toboard presmt more substantial questions in certain respects under the and 

the use ofthe waterbo^ ruses the most substantia] issue-^oone of these specihe tedioiques, 
cc^^ed individually, would violate the prohibition in sections 2340-2340A. The uni vemi 
rgection of torture and the President's unequivocal directive that the United States oot engine b 
torture Vi^rrant great care b analyangwdietiier particular inteno^tba techniques are oohrirtent 
wito the req[u(retneots of sections 2340>2340A, and we have attenqpted to .empby such care 
thrpu^out our arinlysis. We ^i^hasze that to«e are issues about vriifch r«sonable persons 
ii»y disagree. Our task has-been made mmc difficult by the uni^ccision of tiK sWute and the 
relative absence of judicial guidance, but we have applied our Ixrt madiog of toe law to toe 
specific &ct$ that you have provided. As Is ^parent, ourconcluaioo is Hsed onjtbe assumption 
[that dose observation, including medical and psychologjcftl monitoring ofthe detainees, will 
continue during toe period when these teduucpies are used; that the pemonod present are 
^thorized to^ and stop the use of a technique at wy time if they believe it is being used 

improp^y or thresteos a detamee’s safety or that a detainee nu^ be at risk of suffering severe 
phy^^gj^^woital paii^or sufferbg; that th^metocaljmd p^rtooloj^id personnel are 
continually assessing toe available literature and ongoing experience wito detainws, and toat, as 
they have done to datc,,tfaey wDI make adjurtments to techniques to ensure toat they do not cause 

■Severe Dhvs ica] or mental oab nr grfFgrinpinihf n ther 

team members understand the proper use of the techniques, that the techniques are not designed 


** As iKrted, medical persoBod are instnictcd to ocetciscspcdal care iamocilwing and ngxjitingoajisedr 
the watottxArd. See Cvfdilfnes at 20 (‘*HQrE:Inordgr to b«t infonn fittare ir w d fca l j tytg nwnts ?Dd 

ftc o g uM adations, 11 is Irapoftam fiat cmy application of (ho watertxard be (horou^dy docummted: bow long <‘!acb 


o^,howexactiy tiiowatorwas^rpned, ifa seal was ariiieved,iftheaa5o> or orcplEuysxwas tilled, what sort of 

vdiuiw was cjqdled, how toag was. (he. break berff«n^4idKa4i£ms,airi bow dwsd>jerilooi^ ' 

trciUmaO (ao^aris oioBted). 
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or intel«ied to cause severe jAyacal or- mental pain or soflering, and that they must coopwale 
with OMS personnel in the exercise of their important duties. 

Please let us taiow if we may be of finther assistance. 


Steven O. Bradbury 

Principal Deputy Assistant ABotney General 
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ITJ. Departmcat of 


OfSoe Comni 


OISwiraKRk#i«Dqi«9JMMAl!aRq’<3taari miMi^,DC Itm 


30. 2005 


KmeSMQ9«l(K«5(aNA.«ZZ& 

^!aaii]>BFtnnriaiaKALCDtiKBaa^cnittux,n^^ 

Yen hijira.uiBj w loiddnis wbe^ csan '(firOiuMt taterragiifiDfl ted^^ 
eaytoyed by te Cewnr iu l tgjg ei lce Agtug rciA’7 in ate iattcogMteB ofM;}! vdm iK^edi 
(ielaiatn ate eoUMnM TJeiM ob^ito uidar Aitfeto M of tbe IMM Ka^ 

Agribit Tbnmeaed Ote Ciee^ ftbamae erDagndhig Dotaieat er FtBtfafanxa, 
Dae. lOl >9M, I’DaiiQrOoe.Na. 100^30^ 1W5DKT.S S5(<M^itaoibniefi)rD.SL: 
Ni»'.20,t9M)C'CAT!% ffaecatdada dial iHaarteietaditfhiiM^ abject te the CIA'aetnbit 
toeeamg ctaath airf ibnOfioH ani ill Aedicia Mfi«Mrda^ a ceaHiaBl trillttii Satai 

ob^niaaaiMiiar Afthto 16' 


By Ha lci)aHi, AScto Id ia finited to coRkict -n)^ ‘'eantciy oufar tlMtad Stataa] 
jeriiCelhML’' W« coaciiida thn tMlbir ntaler Unitad Staai jarix&dloB indoda, at raoM; ueia 



ft*5???*** gb un i ia dfc i| « ' t i ihtiM^ cMai iHt u aiii u ii u ii ijf jay’^dflanlbBtofaCT 
IMa >6 dn Uauaaidaa Hr Ma A Bba Oodor I>aa9 OacoKSinaj^ OoM badSsaca 

*"•'*“'* **‘“'8' **e»l Cfflca attend Clandtlfc 
Affdoate ^Jt ttSC ff DHUMM »«< CMand Cte f^OreaiMiilaaaetlfe Atemaainiria^B^ 
lWii..dS«aniM«m0dlfl6M«9CEaiicMB«a«dwaMHM«^^ 
nawlwte&dealpeliBliwosigiatid. llKl^iafloeptniaedjaliilDieaniaaMdgctaalRaRaMyK 
{K^a of tba DepaftRaaeF^adea aoccndBaiac ateaTiiy nioibiiiiai jadb^ 
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(mrwiddi As IMed Stitts wm»e>aCtetst(i»&ctoniSiodl;(st6egsvMWUB(. Bsstdoa 
CU. itsiraKC% we ukIiirMiJ' (N tbs ii<sntigitioBi do aat pi^ iii my sod tt«if. W« 

dtemflin etmcMe ^ Ai^ id is iu^pUsAIe to dK CU.'t aOiircigdisaiisistiets asd thd 
dxns pcMdsss ^ estfot tMtS’Afiktc Id. FuiSter, tl» Wsd St^ sadotsokltt 
tiMgitioB ogderAit^ Id aiiif«t loa Senate rssovs&jg, wUellv ast3s«Mitbe«g( expK^ 
Rffliti ttoiB ob%tfeu to '%e ctuel, masoal ad hhimaasl(Sitae«t . . . {ssMiM'ItT lbs PiSh 
AotsidBieat . . . to CSsitiMM da Ib^sd ‘ffiets^ iSba^s^amcaE ttat 

dirol^tliis tesdrva^ toslaato jntaidedtt Smitdie scops <dU0ei States ol^titotowidet' 
Acl^lSwtoi^in|i<3aedt)rfbercls«istpraviii<MsoftfasG»sdnideii. Asesottuediorths 
isaiitt%'disPi&t AaKsdmestdsetnoti|i|)t|rtoiBeosi>ut^daiMei States. TtKCMi-las 
. istonduattWtoeimSMigilieaMcinii^arenotittcdvrid^tiistMidSnstiori^iaat 
iMed States |ientot^in^idiiig.liatltWtcd$l^citeaS'andln^paa|^l«£te. 
Bee»sstop8eogtaf^liB>fatiBie«EtoeSiiee^iySifel6ieitdBtoj(toi|^tor^»ttoCt4 
tonii«gatetKigid»lsa^ema6maeeditotdeebtoi»4)t&iBaiaHH|jtototbsptotito«S^ 
iSK ed-todAaaato naltvadM on Sto iMgnpiito itfdt srCUtod SWto sIdlsAsStaidkr Aid^ 
t& Bbf.tteie weean^, wo r o wii d a aaBlIW gSiettoe bstotoilte tedadyito wtoeSad m ased 
Sjr ^0Lnn.iistait^% a^OMfiRdsenavlolit^ Aadds Id. 

tMMdHtaod^toMcoacIii^iinywhiystlsoaskedwIisdnttoe&itmgltto 
: tetMpisssi imie wooU vtolptete MWlstlWstaM)^ •ppSetUe-'to die ttnitod Stotes UBdo' 
Aiti^ ]$ %. soMBBr to oar eonSbiioa«e^ d; time stietede <S3 esnod to tot OA 
nWiogtliiioprentam. Aa<kt4edbetowtoPiitlfi,toenieniit'caniln£atbeeebassto^ 
Aitieto woaM IM toePiM Aaeadtoek^paetibiaba oTcamidhiotniitostttot 

. “toedtstossoaisiencew'’ TlwSipataeCetotittoeii^ieMtotoatoetoiScoiidna'^^ 
eoneiilene rf *la«.J^M)reoigenNgsiBesBdtto4epiiBdent<|Beition; ‘BieCeait.lioweiver.hat 
fttoset&fltowitoptcdaaaaips^teitftrisccstiiitoigwtotlneeitdik 
tosoDospiescnr end ha tossUttosdabseUtoy to dnao. hfcnesei; toice’iitoftwSl^MBM Saot 
caaaittatSnf:wltotoereoa4ato^ltotoittooontc^tod‘sitoa|ie tow csaes'toeto SIB have jdl 
arisito to a«r diOStoto mneittolfMte wto we <»aai^ 

Ptotbe»ionRm%,wecanaM sat feithoc ^apteeostoK teaeMitaiawtwhitoer 
ctntoitoMKhectod'W's&oehtteaoanieaeii’' ItoMtoltoM^ toseiaars'^^ 
e ^t n ^ ^O to^ ycWde saato eg j |[^ Noiff. hi i^ntoig. on 

teei i Bto» Mii data(tin‘^Cw««» tfSmamnttit Laii, 


‘Iheo 


■ {■pvidttkftfl: 




- - ... 


poa^lieUStalt^ritoradBidtoeiitofteiieeaiAeawi^ 

wiflMadSbitai, 

36l9t(I990). Aa ’^CroUhlbdOW. Ihe Fi^fah snrt Rai rteMift’ Aniai«.ts t i a]n i | nj^ plfr^ a fi ^ ii flu 


TOPi 
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^OSfJ 


eCIAMofc'eBM9(^’^fP|||ft 



fJDoimiaHil''i*>i at* iU 3<DN}. 


CoRw^Nt witti tohdgtitedld fir u»«flte wMAmi^ tkrOA^ 

tceb^ i>«lK iiMngitiiKii aro^11iW4ctim*ta 'AM A!' 

MiimAM«iri«^)Ddb*iMtlndilsiUi9teti^MBki«ittog|«iM«naU Aildter 
Sto S<oS W. IuUer/«taetil CmM^ CHinl InWD|^ Ageat^ to JiKk 
Aniatuit AtloiMr Oeneni, Offie* oft«gri ComMl at I ^boi M, 2 ^. 

flte MfldiMi^lliit Atii tUttiinm 

gta. 7, XK^C^A^IDUil^pipM^ Brtu d, aw tl QwJii’i 

tlittd ftaatb nnkAig oo^ Mtf M (iE^&iiilvti Mtqr ujix 

caMtrfoutt^alQHdl?' Ittminn yi aMt l i 

»w «| l wfl t ii t hflai^SSSInJ 

captut <M Wu«b21, 2003, 2i^tM1b<c«i» tbs nsN M«iat naite eflO^Qltcdt b Datel 
Stxtetanto^. Jte/E7 Ji 9 i)rfat l2. ' 


KS< "t tautcmM^ of Ac Sej^osber 11, ^kaOufati wa tcKBiMas'oBC'rfil. 
~q !t ! M» ‘ » mm i limmwohMmui^tj — “ '“' *" ~ ** * 
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K AStt'flBi6^aitwlt<nKfabK^W«B)e4‘^«ii»«r(l|iMBw^i&ra^’ib 

att ^ witt a tt»WWStttSlieftt<fi»^rfbrSeyt«tgn. S^Mit14;-tatifaT}ie 

sm omasumRipate)* 


■ B>tii Witt ii^prftoifet^MMWte i i a# awe totllBBrtt(gaiwal%«ftB^ 

tecliBhtni»weiiai»a^oi#tftt»giMwa<>laitaBgtotMmd^wi^ai<tett»<tetti|ieei« 

■ 

' 

i att tttip8i>tite'^o^»MNfli«*iatt^^ytltt.* U. b wderlo twjtf^eAlMraijittKy, 
tew*w^»^^wttie'<l«l»ti i <»*WB iiM bp<»tD'i^ia»^ptnvitel a ft nMC i«BeB«^faa^ 
thEcM inl battm in&fwatiaD ob Btjtt'Vikit TtegeU <t lsg»-«M loMr leMl Affinnita.'' 
M. lfttefeltti»ftibtain8*ttb‘^)^,MthyitMa»^tt> tttw WiBt ttb iBlia»twlnpi«a 
ibiBiagittW ^ wttebgqiK^ «iIttftjrttep<»o(bttaKadttjttbfenjn <8^ a MnaKy 
Mii tt ocafanq ttlUtti a* M M M; TiiaMfbo It S, 

)ii^^ i[j^i>^ 

.13^3^' 

*30 (tt$nt ^ bt tt'l^ llVa^ edbKtb iiiMttfi*dba SdbttiBn os 
tWMittriMNwttn MyM 

f wt i w O Hi, i Bw m tt la t l m4 P 

■ tuemu _ ,; _ .. , 

depiriviite.. fm tfiii iHtnnl~iriiOff nW iiuifttTji tabsEed 

Gib ’>.raqiposi>>«inn to ttiriiv tIA Uae and i»M tt>l >« marta^ 

iaigoMriiimicitioiimginoOBltoliit'TtiigwIt^ofopen&mritaroiBticbvito,* littJ. 


MJ CanmIa lmIkpettulSi. 

^ YalMtiBBllWBdMda^cnPEMlltlcaftk'farlhftPhttda-rfthftfhiilrd fcAelByMaM t Agpo^ lio.., 

odoe filii dwotteiiR iNiwal^. 
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i«^ iKiiigtT C!&|i]p^nls8islt nbd out ttta 

liifeai^tei^mortetsMiitimM^fMa^m Id. 

M Att peie^ ^ intSBO^iSoo teen tong^ 

Setter ofMB^ndteeanfiasaMiiaMifl^tilf^ranqlP^* U. Itet 

tfiiif ^ ^(iwTfff ftrfftf** nof^tov 

postal ai^ nd nn^ Mm tai iiitiim^tdaii av«r Os kng na lie lite^ to ^?3 h« 

e£Mim” M. yioraemmiiota;fl»taB>«eiMM>i»°*^tt>i«m<Mat«iyniiidpiilili«i<i, 

tedMwi wouM be eapnai^ tMMHHpmeu** i»ippe>miilQ Ime ipStMir 

tmaknesSirMiMiiMiscmeita^MTSiMt it4. 

lteiCiA.1 


ftbecamiM'Mb 

_ _ _ TrittieeWMiniapjb ti 

itSA 


3. 

M pradMoiiiIf fivm tbs CtA'i Offi» ofiaEH&d SeryM 

f-OMS^ amSdty emtoto ifctiineeebdbre nflf tocbM" » »>8»ri«d b» orfef W 

eBSumamttedelAeae'liiiatlftctymsibleBvnwempbxaiulariiMmilpiteern^MiSu 

itmnltftftamiTBgldoa.’’ Ttdrntqim^^r.iMOmQiiidi^fmMmMmiPsgfMo^ 

0*18 egeWt we t iww M. rnwHet amMjbet^icceMe 
tiiMMtWMbMMMtau apbajMld l***#ll' A-miHb# inli.l»rillb''W'Wm »ffl 

' tmWbje irnffritM Ibif ibi dwibmi iiji)| iiifflr iMMi* ciMial «r menttl 
hum. ^wTeobnbMiit^A ONSbauffiK^piwMtidtlwBm^emtiftitB cb e i i iBea inibe 

*«i»m-«e npMK mcSkHiditmM dWMSS^ 



* iiL w- ^ ^ ~ • A . iwAib I apecmculiriKiclE 

(BflmTWwsincell SepttaAerlOOl.” MomiruiiiHBfbrS ““ 

^n||t Attoenqr Omeol, Office ofLM Cauntt^ftoo 

Countcftcmrist- Cater, Rt: S^K&vtnesscJ tlie kja \jnofurmttiBgatct 
imrngmn Ttdmlqm it 2 (JAir. 2, 2005) C^vo«w«ew<^ D.p«llciilir,tl«C3A 

TCMPS 
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■KT 


. beBmvt it would ottni &)mMDawt det^i»89) 

BddliSU-M 

Z^^r«&lad<'«^Hin|’Mr N^iStfdlBeeMadtffjiyiMiB w« bdltiif 

niMedtt|eidWtDris>^ Mtl. biniUbmftotAmia^bm’^tteUrittkik 
gdem«itetfBk(lt!Mraii|li^(M« uf «iimei» »98eifa8t iAlwt^asic ftH^ 
Ai^ae^lfodgimiwtaioiK’ M. WdntdtitlMadaitiRiii^ 
Bdnig|«Ri||ldta<p^aiiqMMdo&n^%ibBni^iiis^ai»d«iaMMlna^ 
SmMIt^mtttSf, il^ CfeRcilib^bieRttokh^ge^i^tMi MibtaUo tbaMof 
odiiMcdieoMqBM). ^ZotaydA&BCtfeipli^Tmia^adlAtmi^MAi^tK^ 


^ bcBew^ tan ‘tOMfibd tte BBtt of Mf dil^ n wttsii ^ k fit* Acs of 
lna wl iBte g fc a i M'tdqnM tanidd^* d i> 'JS^ i»M^ 

ftit.i>iie»dieoi«at«a^i^ te ol m i |a o % iEadlpd*tej^bg#dt-l^fa» # diid; W w ooi 



Boau toM i adi lyftOoaicgyea^rfdlOlOWtHigBlW'pB^^ it:iiia|Km«i«ilaip - 

£Kiid«K.wjadi<idiaf>]i«wi«(lBto AeM^ttlb^tn^ictwOtianfc 

GiaC tmi i«» *fr»W «l» iiifcnifi c »i fcio>Ow< fHiliii»> wwottWoftetwotta^ 
t»yetll»iaftBditiifcif«!wl li e r d i tilo co . ABiOi^ ftWofeUwot ddoiaew 
pc««ido Im W!b<nMti(» ibn te Uglr^ odinB^ 



lOJI^^MM, Mi^aiateii^>»,vmia4bil^Oia9Ha.imtf0SeBf^taiafme>^ 

(fijl ih, CXlvseottfvtftejs^iid 

ia^ioiikii^idttdiH ot&Br intenQga^biifOflddirDiigitodiernKdiadi. IntelUgenoo oo^iiiod 



9 
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csntc^teeM^ a4. A|«(M d«w^ 

it ■* 

j^-Citiu&S9i^^ttdbii^f8ii 

CoiaBtMiMtteri^[^itiili«iiiirtyy*ft(»diaai»»etiy»'’Mt^^ 

{difeiiM}^‘Ai|i|i 0 ^ oMv Iwfis fn^Mi'iMitl^ 

/VgMTiti. TUi*aMte;..i4Altiitp^iHli;c{|hcdaMw«fbHMt»rBnih« 
pwnat'wdfa«e«iM«iijnggaN|^‘qtcA|]nei»tote.&liimidMiiw|KB(ei^' H 

twtorysf ^»i'imU| ■>{»>< MWt'WiiMtiffiffilH ■ .„ iiR‘i<Nwwr<tei#fc«e»rftolioB 

^^/4^^l■^« |h^ll | fii ^ f i ^ tl l l|j^gj|j^^^i ^^ ( ^ H^ l ) l ) ,,l l , l ^ tl l y^ rififT TitiftaBe 

a >aa^ i !>tedNiB««OTW^ SAuttmOf^ma, iw) iiwp* ! i grtwa i i . 


»ii|witiii& 


iiiww: iSttitREf^ Btenw 
aeit aa%ptarit>ll]! u 9 MR!f 


^ A|«aa4M nd te«nft«il'iftMn Uumuiaa to 

lii^niHiweiMiiifnNDditaikacAniitiofaBuI 
rlBitw ii lii»|oil^rtowiygtl>eyboi^&«t 
tj^iwi iwi liw i tfc ^o^eiifawfi httM. dt atx 


*.*^s^^as!3ss!&is ^ : 

coai|MA« |ll«a|09lHU'«^ 

aiifcfcaiiiR}i t> ii ti i> ; ^ »l (» ro| i i»M 

St$a tif. tlACU, 

aBOMStt rtmaBm Mil Uiiit hit * dehioM injiriinliiji iBilii^ inwiliiriiilm my dthden 
mnditvoterminiitaiMi 

Sttap I t iprivilioii tevolves aubjo^ odthiiwetii a Maiihdpectixl of clnfleniiess. 
IntmogmiacaplayslMM'ratibotaoidtrtaaiadcatdohnia'iretUtinco. Attouiditip 


lsai;%fbr sedesbiy acth% BodimM be awt IlM kal% fee 1 ^^ 
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TO 


stn&nperi^ntathii ti^ fBiit«fUrii^, wta^iai^Mi U«> 6ra|Uia«triKp W 
dwalbmUttliiin>yenBiWmMii<ti«*ta«b«»#et<lieii!ter. ttMdeOlimfcMtan) 
gaen% i^M^aded Mm In 1 ^ ^ lav Uto fe iietd Ite** irat 

Mg«ttt»B(|Tii;!liMtft»iprew*a«titlBag^ Atiiytoe 
pvfItMr Mbir MMw'iW {MM Myorai; 

M i p& ti M aya^iit ttiJ triBnin tf bnltiaifji^nii^ j W«Mgt M^iitBeiatiai niig^ yyn anM 

t ni Mlii i l f S ill |fi« | i |lil l WMMxVtiM <M| i h ^ liaitiifeig taA'^OfliOm tt 
. nK ywMUM^ <*ift apeedl^ nsi x$, md bfittttd Tufon." 

K It 37i «» dte M 37-3L SuiMbl bepMoTitotp is loMliBe sMfiM Ar bMggrtfa 
1 80:<6im 8Mi b>>|K)nd b; M iMm to aatnui untoiagM 8iiic6paii^ mlb u 

Kdew^i^rfiicniial^^ hBgttofMMgM^MiiciaMisMnl 


■Wiaiiwywtti>ilto! lli«(Ji’lll% ili»ptacabiWlte^l«eMMti»H!Mec<aittatiiMatatiag 
IiT de»i^ iMeoiKl, vte cfeMd-<iRiiic tiMiin^ M teeanMoB 
ri* thif dctitoe wg toy Iqr Bt Mil» jf uUitt' iii M wtffa ijjaty »■ rfwdMg. St$l<t 
»Xk. biiiH4bHMb>«MMS*|i|iarlal>»«b«eadM^uiisdeliiiitthuaiffi^anf ' 
hwiBg tana (raoL the ah»dditi|. tefti 


BeoNM nhuiag i,detuoae fieoa^ (kKldM.«b)d(i 

wndd iolertoirtlfa dSe dSelinMat of tte 

ftnpnl^wean Madiilt dlipc. jw Uttar 
C^Malt CM^UUteace AgMK IB Dta 
sR^GbMMl it4^ 
dMiiteMiM'ittMl ttttjaii fa e t wB M iw 



a iMuii^ fnUta^iBid 

ttiep rfajafinb™ 
aaaMl 
(j a w itt t <^ci» 
•liMtteMtiBl 
ui a toiMlbiiaar, ttri M 


<ielaMa>ttdaeo«Aiottiim(t^M Yiwteii»UMM*utlta««a|»» 

an oaed Mbfy Ibraodter >n> bedBijanoiu aobiMlii enter ta tenffiita Mdctatea. 

ji ORaettaeAttMiBB 

Ceat(i«w(«dWi)piB«taa tew 

uae<>aj>acl,ttiitta,Btoadtefaineiaifceatt*i g <aj>« tf yrtM^ Hatijriimi 

KriruS. lAmtarM^'^aiiiiabaadetiteeeiermattendiBwMhiUnagttiK'a 
qwstiqnnd./.dWodgeocaeota&aaMttieiieteiiKevillmtbelOBMd.* 


*h i i l« a^aMBge »t mttlalW>ia»B«e«aia i lii< B Ma ^ 

^ ■ 


■la y e-iBa ej 1^ ■■ wia MttwwHrvainHaMI va«lMCflsiBilMiiiiil JirQjW 

Cte*04ift4%SK. hillibiwiiF£w>DtteeM»i >itiiiii aM;GaklMk*'fatM»iM«aii^«w «^^--| fM 
teeW^M it MM mmU art te viei coodt flf «9darftdite(}> iicftiihi^iciiigr iMi 

att«iyaito^awiottedettiH«tpctii<fcttwKatorfcifcw»f|iyfadfa&CTwck»tt^ 
* s gw rogMm gflwpg>"’ Mat II 
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f 



'baft jiiitf:'iMiilMM4». 

iim9lteli4eeiIi9'tiBiri. Iteu^rapb’i'tiibgtitn^deiefytqscteui^ 

S^jpMKstdoaialjrinalaljSf^^ » 

ttetseb^iw 9»ra4 

iiifee4'«^'tf^^t«<is^«>tt>b.oi^ittuiiirfBma^if9etaDt<Me-s7 

SttBdS^Snmaf^dM. 

i Qur^tt^Hifiia 

CB<><i«« «e«&di^ ‘{itace aw detail^ in Bkn (^niiat aad PW^kolt^eiit'itn^ thn 

aw^fiawrlMltiq^aia'tn gauial^ ‘’eoaMwedtkSc 

'S>$i^tmii>t:rf0iiittt W» 

wattilMd^a^ attyW coaaiiWM i it ia tMte^agags. Wt«8il>» 

Bob aw w^^hM «> a dnocEiw tnda&pw. 

Wat%ii {McanDnU;; pindlif te delalBW ag!^ tiriat nan ts tw» nuiDlt iMt 

iaih;&cta0tc^^«9^ jHwSAafMirart. TtelBt«n%|tot|aaka»aeMaiw*tinw^ 
lamtBdawnfriciEl^siiiattedMbiee^ikitawiUiWWiwL ttw&inwAiiaaMpie^uda 
c«sHtr:ardjl^anteeb load, to ha^ avoid nUidwa or iiiiiOarlfljiiry. Stfd. nala^iioa 
u ^aipMd. to caato a toud aoiiad and to awdc toe daOtnaa wHbaut ow^b; ap^aant pah. 
ThaOftfagiKlawalBagaa-aawoCawaaBitaaiwavoiatanogaliBBtariBltowataeaBaeaiwaia 
dsato dk fMatoisalmaiOa^ Iw^btoitoawtoadn^ in dW dMHtoW akant whartocrtouni^toaf 
ouqr d» tofitoi, anlaoM|d*d>wld'd^lltoia«baB'l^ PtootoJjtooM ban dbtoito'ta vt^ 
again.* A4tWito»’*»««y*« wBadona flaw ( j aw l iat i wt wito&yall) 

totoato^ a aii tiaf'la aid y teto i ^l i^ coanac nii va ly wtootbablteatogntBr rogtoaaa ntoa 
BgHfiaato toalMaa to a <|iiai^* aniNdB {to toabd nd^d toned* toong a toasfoa 
deaigaedto twtaaaM. li Atnotiflia.- towa>aftlitoew»»liidyiaeinpli^radio»ooftawa)rtlat 
could caineia v at ap li y i i cd pain. SuTteM^ttiltt^t. 

tntlwtnlardouaingteakni^peatolacoidwatariipaundenaiedalaaeatoia&wia 
Gontaoiiatoralwaawitooiaaaozzie. AttHani abtoapara toi ea ate liapt atoa toTF. Thd 


niB ot( load. to onto toat c«M caaw aema 




crolBaM^N^vlafttMMMlk^^ si 

iagteiisaiasawaffl i i^ 

ito&aahaslt»oefatoWiieail»diaaaeaidaq'6i|BB. Suit YntonUtodwdtodniadtoaaaaa 
e«pMtototod^llaaral^|allgwaor1allto{toeaaRd1todaKfcaadsla]atoclasad«Ttoalcdldtoawd 

heeaiw *^thwwto«»arfiaii nti in» iw a— to. to.ua —.»■. t... fa a i-...a.. »_. : d.. 


tedB&qpK^aasevBgBfl^^ SukL 
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beBokracrft^rtl7isdiiawtl!;ii9le<wtiwS()!9. MoiMei^M 


.%|IOdi6MlK M IWt^i^ia^gjMM^tBiaeda i jlftw ' W i ll iil w Hill “a 

Smita^ania^w^iMt#i|C«eMii«iiiteciiw^|kteeuA«IWanM»t 
illiroinftili i wag^Lji4ti MM«iM?'W»! 

irn^wiMy i wa iB ft i M ai.M ii ^rf < ii a i .i(»iy ^iie i ltifiilg»d-ir 

^ if 

QMatCtCafagqeiit iiiiid«W fMlli 4* iMite fe as mna^^ 
inMftKOMMMr. itegiislp ^ nytr * ’^ lSk^^^,d% 

^ of «««%;* SrQtfl^tvSW, 

empMi «Mhdg<M 'Ml iMTNint |»«fi»br$ 

tu’tntt^tmikgamOfam^itMiobe'VanMtaKmBea^alim^ ■ 
iqttfnptioa teW^* U aUT. nii%«g«M «• 

ti Ai|'<«i:lira$p^ iljiWIU fietraw «#« w y ' » i gt'lii li^iid 

|ifriMirf«taioil40neaiiib. mcnMsMniMdmwgtvAiciiftnaAeri^^ 
iiiV0Mi6tel»bcaltH. Mal». 

TI»tnt«A^ ia^rUAittadz*^ Ai^ 

« il l linrmHh iMi .» «i ). SMMieWHilL 

■CtaiilW^i §«». Mrtb«r> theU’^ml be w aewSm 

^tvRsBA^utiiwdimBgvriikji't&edelsiiMots 
Artopw) to die w>tafeewi— Job ■» ana tfan tm IMM. Then iMy 6e<t iKitt iix 
^pfadciigofwetetlMeiiPtoeetofeto'a^di^WtinBidivMMttrWheiBiiBed 


Taw iBTOiwaiiiwin MtlHMMttK Witt ndeiBtoeKywn ^ 
OsG, Mts cn upenoice to dels wtth liilt toctadi^ and OKiFe ptafeerieml jud^ent dnt tin 
boRh rishi BStocieted «nth UK of the watoihoad OB > heatthy iniSvidiui stAjeid to (hen 
iiii*ttK)i»iireoHbe‘m<rficiay Kc«ptdd«.^ tt«t M6>aagC8MyGi<htt&Katl$,t^ ft 
additioB, iWuiigb the mtertioard inhicasSc aod podei it b notpebifM. &e M. « 13. 
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» a 


(ASgiii«wiiBi<»A(W» t« t$te UidMt gn^i^K^ B^la 

tia^ iMci* tS as w t $W»n^ sd^'tanjlaqr ostedfjUd^c&R.' 

bMuaftotlieiN»lad^)(i,ttojo9t,antf«lKnaSW«eBntotariti)iy4)iiMdjarit&aoi^ 
dMtt^'BewoveriiMditeStaeacMoiseiakttilt&ctoaHCbad^Maefwintteat. Aiwe 
M^pha lately toed <wC^«Bii!nM|c^ aw Mtotl«itttitaieiB«aBga ia M i xd»teo6i<Sir It* 
CUdo a^niiaplite k tqr SMppl^Niatioif of 

Aitidjilfc WdttMhftfBceiadndet&iHlitCa i BWBO ^ ^^rogBmdoewatvIiilaitte 
okigi^aai Mt'firtStt Aificb Id. 


Apaatoat tUkaap afAitkte ft M iMidk ttoCaa^ aid«t8ofcltt. 

iWetainiS 6^ dk oWtglliim mite Aftte ft . . . oaty inote « ilie lOm ‘eate 
teimteBrn^dtgnidkiptiainte'm^p^^ amt iteam( mmmi andWiiwine 

Omaki da « rfteWifedaSm?^T^iM Ita m w i a n >ii aw t da»tft a aBMa g -ttft iWByiaaii,- 
^SmtetiMmdftwfiitettitedatem<*a#dowitetetedkfti«to<te«iitbkaMtitioBt 
abmdpiaipamdbrtbmBAaieatewMi IMMADntecitt|melicaimadi»d#ftsedMit> 
mdmmmftpiMteilmsfttteftoitridpttelMledlliML 9taa&)iaMd»iamed»dm 
te^imanindMimfteiaminiteuMdatetettoatedsmMorigaitMWMtete 
penwio; kdadtag botk ITS. c>(im« aad Invte pcfteiiEiitiaiited ideM. 


Ta»te(tetefttte<wiftamka»m»teceidmtmarfttetteatri>t m w w d5^^ 

UMd." Set 

ateV!«imGB>nciid0BMimU»ftTmdte,Mm23, IftS.at W{10k JlSdOKtiWU 

340 an«)'rAMiteted^te tttcimmfttagMdd 


Ataaiftm«mi>i>Ti 

tetetea)B.«tertcm«r^ 

amatet to eta m. lO^Cc 


ft toairimw'imktedndkMS lOMgbg' 

*“ - ■ * ' 




" Aitfefc t«a)|nvjdaialill: 

EKAam!%aram«d>Mto|«vathimttater»ftBtejBWiatfmmier>mer<iBdL 

UUBavdemiitatnEmMermAtemidMmBamwgitsiMimuivaieilia 


TOP §|i(^tBI)||||||||||[|^^ 
ft 
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ts.stotaKifM^Wiinaiaat'dcgrKfagticttaeatwfiaii&Hnt*' M iMctellte^ 
13 fi^iowoB eid SiatfiM%oettA^plicS$«ti8grfia^ cm! tf wUeb 
nME^mirtejiin^te* lt-V(&i<sMgmt6tmm^ Afltea^ 

AiC^ 1ft, ii!tM.i»teepB*rikArie>« S^ft8g» * e B i iiw titf 

*N N fnil ^ tfff &Auinifl^<x’4^nA9§ 

trs«b&eator|«Biiteaett&|^li ip«e&d govtauseotjMaoi^ 

to 'taitoi7ii^[c>dia*?4ji>>{iA«a»W* AtihSe lO'ifaSiciHtwM 
>RM^iar nti ftcainatf et'paWaiM cw 00 ^ 6* BS^ent^of 

. tMifta^^IMttFa^ig^iKuetlMbAitjdBtS. 


Itnob^afitNir hofOMdi I 7 1 ^ C/ET iiiote e)M «oe|, 

hawBWjot jtyMiiyBtiaMOtw ninillililiiiittlliii oirt wywt t» tagwR t»i fcwBi^ ^itde 
2, UI»J»m$ Ui iw^twia o Mlg i i l i i ii ai ociHMttniqF to prowigfaluio ^ ofm^ 
wdcrlKjltMttM!^’' Ailife^lio«)W|^it|MB«i» n ! l jO ^ i i wi ltWiglByte*aBB»»ttit 
gitoetiflffatawitooaiaiwullteterrtiia Iwc* (BngtjjtmaMt) 7hefiKriiii|Wi«>iio 
milo go n TtyinowBt wiatgpwt le cnwt, gteanii^ or (hpt^ Intowo or itiwMiiiMt” 

Beouito tfw dm not ifaese 0t pbOM ‘2Ml8«]r sndtr jniM«aioi%'^ war liim to 

the fctiaiiaifdaaiiitwai orttoidanot’taM S«VS. m, 

$54^ (2iKtQ^Wwfiig <9 t&tSMoy tbAttOMT Bl laiaii^eliiig a tnat;^ jUt K S>Ma 
0!inanCSMne%Ats,,Sp9U.S. i?],ltt^lCl9n)^ap4 CsnaandiefigoitjrdaSiiitionof 
Tu ri adWoo* iacliido'‘‘()^rigI«aad jtowertoiiifai^agd afp^tlH lot^; ojotedtjror 
coatielgaBdtjM.teRiloitbiitiiBa^iutltoti^orceMnl;.*' JbimkaHMnflott BteScnaylXl 
(WJi%Amaicm8*ritagtaceomry7n(}iti. li)9Q(iaioeda^utiMi^Mrflt)04B^l 

S^^awttdJlS^'dtwW^O^W^ it 

XKcttamojrit lt34(M<d. \^m^^mMyimaboB^Bl*'ilmDleBmmryli^3^\ fAparttfr 
coattiyae|iawtedfomtteren»Bdtu4eettoopj»ticalifjiBnificliiai» Geagia^faiaaiaMtaodar 
ito ffdifedm ofoao ^ w Walay ar ywftigt ji»iwfc^BM2r it Big (Ilk 

poi^ oniNwSSw^ltbli^o’irtiirtagidta^^MSau^^ 

naiit t, oQ to iiia ^ aaraaadiawiaattirtaat il o l UK i lii a rfw aU rta p > oao at » 
i r M lm. iii il cr*paMfcdacH«> ^l»'»» » OiHn kaadiaaotiowfe knaMar,! 

aMNaaraMaUSIaalldo a naadU dOiiMt 

totorttggC nfctaw teai 


O ol l lM aa,oaB»il>Alitfe}<8«^i<odBaOai>)ec»a0o» i l cWa ni il iii (<> »t li i ttirwi ;iittgKr . 
aiOlaori«wiilaEata(mi.iiaaiialB«dMioi«Mk«oaialnpOIKeaMMaBK.narl»tnrioda>i 

MuaewMilwwi W ir utua mv^S&ilS^<iSiS^i«S^SSS!^»0SStiSSsr 

0t^aii»Md»AitWtldiBdttooeeiagp»O iiair taidb » l»lMl«d8ltitiali lftA aim Ar ArtiaB l«e«ui 
ifflBiTiWMMdda|)plr,MiiecdiMaaaaiiliroliadi<rdla*iBioaari(n<^a«)aTOtaAillA2a) 
iaoHa dot Sva (titfw eodd dmgae Oao ttm aUpdOniite Ai&la K& (MnodfaBT dRamtWni. 
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.< dc&iiio«ti%e^,«eeooM«iiii^tf»aott^ie^leis6«ugaraetms‘1ant^ 

jmiiSete* &(!)« Mmiw wticfcs Sti[te ladw wtW^ ui cpoM 
QCJtoirf»giB^li<a.OL28M,^SWga(>Q(wq^iffi^aBt*tt»aBitetMj «ii^i Mtif 
StMoT’ iiAirana «!«»««( Ottxi aWa csmpiMcoaiMsjsii^otiim 

' •«lesotnP}fpsttiinl^MM£»aHbM:yt^On»rf£SC%«t.MAiil2@U.& lOC^ 123 
(ISZaiC^jaWirMt&ifUttwtSifialStateii^icosgiteidwirittntfatftetoilaiytB^Kl 

Id iS^riidSetkm Muifes te bnd-aett nidtr ilt.daaSiieii 04 

tlibBateaiuidiiig tadar ili’^i^etiDif b c atfi D wd liyto wqr 

tb»pimtb(iwdiaytiiDinpDvito<li>ei«iwutffisC^. &iirAaK*K M^4700.S. 
392,3%(I9S^$tc^ibiaM’1a|^afijri«DBtd. ..UK^KsaalewatdtaaisItanidtriiilmi 
ttqr Jnteaii to cony^ tte Mffie ii>enn% dnxiglioijt]; J. Bo^ BiUsiBa ft Bm Sneltii, Bt. 
aau<imtmOm>a«mJfi>^ Radnri BiiJUiakmi^aoSmM^j^0mnfmn 
ai8eSA^Ow^.ibjMMMt(r'a;«^alWabidttMMf<^ 

Foratam^ Anieb 5 (mvibc 

Eteii aae Pai9 ditn tdcDiniliiaetam tt Dqr be naatDaijf e> abbSibftt 
jDtbdbUea imr Ae oflbaenttAoed » hr'utide d [nqe&bv eaeb sue AifSr ID 
oNabiSw ea »cb of toitac^ a the Alteimiit Cine; 

(a^ ''f/tMiti»ofilaM*mc»mrilMhmttmile>ymdirlUJaisdk:lkmwm 
boBdiAipar aiiealtngbtewdfatbatSt^ . 

.(b) WbntteiHegedoffiiidcrbiitalionitorthitAiiii 

(«]M^nibe vidin a • BitbsU of tbtt SnAtif Ait Stale estsbien it 

PeCArttobiri Ki ili^ ^ 

Tfettarfatbltetw >Bfti>qrii«id<f IbJiiibdbiitoiij^tt.aaMMuetkw »ibar weytf- 

i^?^^*®‘*‘** * ***£!?*¥'^**® a* of 

Aitfele 5V|iiDviaa«Hii.l»Mi«i 'lite il Aeettanafdtbof the;ti«^. bto be gb«* i peaniiig, 
ifre»«>oaWjrpoiijbJ^iBdiule»flfeeoatnictk«ibi)riwteiBoitedtoWt»<iibHbiei^^ 


, iOTnpa^fbr 

iBaprtoiftqcyimier itj^afictioR.* AitWeUmiit(liteithit"(e)acfcStattP«yi)iaBeiisura 
^3t its cwnpftjttit audiwkief proceed to t proB^ and impB^ ffivert^gaiiwi^ wherwer a 
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naKiaUB gra^te beUeve ttat w of tewMasiend &i wnfcT te 

.pBisfic&n* S(My,Anicllrl3ic9iae»’|4idl&«»A(^^niBi«4st'<^infiiiM 
t^.tftgeifelatbwnl^’ecitiite^lnwfeo^tBNuq^MtejB^rii^c^aMiteri^to 
congWt lad fabiMtt ind togiiti^ OMObedtj^ Htesafiiat 

■otbodSDi” liMixwyoasmunMtbtdBi^fevux^ttaiciciRftmKkKpdgsnsnBKiiiit 
uaturi^H-tedod^dM tohMitf to unit, deiiKOb aid 


. 'BiiMotelfoIrll^iiaiiBicim dla ixwt Aideh 2(t} n$iM««di SiCsfuQr Id 
’ idstOMNlD^ath^ atoiriitwaiD^jiidiiihdBffltlWBM*^ of 

lo^iD MflMdlDqrwiier il jildiifi^.’' ‘'iteitD^Dodar a»jatttA9ta«” ^ 

i»M(ica«lw|^MdiDtt&«)i«^oi%idddiaMiaBi»i»6Mtdp«c^^ 

. r D ii|iilul l M i.a>r«t»»<fc>ii^^:iMS#te«D|t»dte'«aj- p i B D a » »lto ^ 
(DftBCDittM^'lllriiolyiniirtojgitM^ lteit|<KkMfcH^ai#es«d<oo|»M«ss 
awSDy(tiiaiR«te’‘tanrfHl]^Dil^ii^rii^^ : ' . 

TbUniilctjWdbigBmgmiMbygsaqieiMiigiMnd Stt.ZklmmatVi&rmiAi’ 
ibHsr Cbt, SUUiL 217 , (i^ Cibew s tl^ nliS«l by tti i» not 

thDhwof Ail hod, neUX OMat, Ai£ n,}4 M«l*»iBDtnilDKBl uilibv DDWC^^^^ 

«e btv« uAliDul^ laaridBDd it iUi ID to MlcqteMiM tM a«|pAd&« 

. . . .’0; Vim ConvtaiiM Ob Ite ua aftteMi«% M 3a(p<taA% iDccww ID 
pwp«»tiiiyDwAoft|iD)tei[»Wt^cireDiimwHm WD Ai A > r W^ 
tbsadwynMaMg'OfADMk Ti> riiiilia(fMiiftikiiiijm<'W|iiiVriiitiiiidi fin iln 

IqMftSiabDfaiqi'iBiaMtt^is miD Atf [t pra3C(ft«dltt)<lBe>DM tdiii wttMv (tt 
JurtiiSetmT 0riAIid«ni«t!anlCoimiODAgiibMl)iniBeMdOiaatCM|4li4iuinDm 

■ “ ■ ' ' ‘;m4Jiiii'2*4 

'l-ild?, Ribsd 

■ Jtfj.n r .. 1.. ^^moOIMnK 







TOJ* 
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i&n#lMtil4S. AiKBi#AMee<(ig|»tBSR;^ti^,‘‘w&toteji^MMaPwn‘1ate 
t»Aofir,‘’tte^iii»‘%iqc«iRto?<>adate}isMfe&»f^(!jta^iB9t«>d. S»<UT 

, ■■ 

. 1^%t«Bis<mdm4lttliel%^Sufeimdadoadtb«s»|ia>i»foiiiw 
eiseiiA%^saiii»tUs( ietatCei^2d^ta,23-^ 

(Ai^ '30,' IS9Q @«Bat* Bn(^ Ktiittxw QpmaAtteBi^oi^ (wjSo&ig Alt ^ “to 

eSKiiM a)B?dMd % k txateor tet iKiA rai|M to osaiii^ *«««iiiqi 1 ^^ 

WmdSma 

&pi^.t0f-71>«7({ia.30, i9^fimt»ikitBteiMsnl<tf;^.^nkujilK SBfiur, 

4#«A.S<|ttitiiin(kS«kyk«^ AMlMa maid b» 

Mk««fW.9Wk>ikaqn)ii«rkjittbakoa’'MC(H«lM KkuAdiithit 

jwrofiA»ktoi^«#a^cioindkita* ndocaqkdtikitoir.’’ 
IISC Doe. filSN;4/3M7, l&r. 3^ 19Sfi, tf 01 Anl msemnwmtKrliu ^Uad Ait Ob 
ni«atiuia( racod nggntt Itat <te ikisc 'tta^ Hi^giKS^^ 
^’>taiidtaiWkricikpdk«<»>klktfi^kcrkhMarix«ten^ 

tl> Mkike* uate nOlaot o«ai!a^ U Golptdd fenkrit* md 10 aq^eto teeikiiet 
owwMdi > Ska toi fi i nt'k > ai *a lii* U. »m. OOmbnwaqgnttdtlMttt^bmwaidd 
e^i^^2kki«d_a«W»ngkei¥4;bk* *» Cdr&Bi^at 

‘‘^lidi&pUMtek^kteMediiWkw'cgpwiniiiaat^ 

aitcnaregiitii»ktodi«SI«l«Os“ 


*(|B^^V*k**^** **k^ tod* taniOtnikLdfeliBn data not tadtadto ptosiAcna 

SMteFg^attegiijt I 'l i rviii i ii nitfiutttf Wttggag w B tofciiL 

The CU hu ■esard'ut Mihe mtasgHiMi at jaaeheie de mt taka gltiie'iHthie die 

“* — ^ - 


^OM^XhmrnM’lkum.m 

US.ia , WliJ(Mig ^g^flettdi«aai«a»iedga<atediiihrc»a^.iha*tiiftailtnrialiM*ia’itiiiUillii»]ll 
pe^hecMi^gde^^d^aaahf hiiMja BadntdkmiWKwceMMtokknMallaai* 

nM late (Jaeeoe^orahcnaRililBtthiihetHMaBBieeaaedBt Baht t&ia to* fee. 


TC» 


20 
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"^^tg^^aoik^pntMeiSiff end^ rai^B»0Mfar ttn the 
Mvod^MtiBKjraiKtdiv^CTofdnlJi^SWet.'' Meeibi mBiy w ^e c !%itpa*<My 
doanolRt^ttfir. Alttoug^miii^proyiBoiat^iMS^bv^tisMritKseiaf 

juMe^ otter McRjiBMfcSEivcB o^gn^i^igBMdt 

Mcttaii ^ evMtt ieMtjefiidMoBoverotiM& <#pM«a*attM tir or 

igriaitWBSW^cittan Aeeoi^ife i»i>e8B8iii»MttiBitt<i»i(SrtaoT»^^ 

Artt^ie-^#)! 'A0at HletSiaiKt attt^tSg^ 8iiii%n^.%iie»oM^|iptia’iattK Aitiete 
1^ wliclt«n ttniis tt ttoaeet (eettM. 

B. 

At t eootttt* >» tti>*tt4eo ttri cMneates ttf ndSeedw oftteCM, tli»SeiMt« 
re^oMt leiiivtlibt AatpovMtt ttti tttOdHi ttetM it 

tMdtirtttoWIVttMi^A$tt4»l8ttt*^*av^MMatt^^niSig 

hi il B > |W *ii«ttitt*WCattatt»e»Od^gM«^tni' lni i^ ^ 
yuMtttdd |ire|wM%tt^ eWiri^ailteatt Aomdaiealt ^tte 

CdortKtiOtt tftts IWtei Smm. 

Ilifefe HtW(l ^._ Thn wtefwttdi TjaitoJ Stutt^^M 'Witt&t 

BBderAttfeite Koftte CAT Itei^ 

Aiea7»vlMSon,Il be.Ol^C,3,}3p9»}i0KeMmiMtti)<retiMwitttt«faiiraiRMcd - 
*1110 gesehAjP bh&ig . . . bott iOtaMoa^ iqd doiaeetia^ . . . in . . . subeeittenl 
iiiterpnMion o(^ (RiQ.ni,” 

tSite te ttnai oftti iHBviltta, ttt it «b^Mnt« 

uttnnaorde^MSagMMniroi^todtttgMMd^iaelitmlBHataimBMtontttcnHj, 

uanBtttad Mwieite-twitpientoriwttilB^'iWij^^ .HjgWb noilar 

rasmM/ m a bt i a ii** tette ttaitol^ at t v^ fa K , twinaini l<«» b not 


ruMif B aM^'tallijij . *‘-^^fTT^‘‘T'1t¥Tii frMii i tilliffi '■ tirni|nlniiii«iii ettlililiii iBiiiiil t* 

ta ario^ weatce iMikeiftiiMWmayM iminiqtlt >ritiireaiB pn^ 


ilntmBrHiwh»tfn|iiT<>« 


. . , v^- V- ?. j J> »«I ||I 

'!^?*^?^‘?^******?* *'* ’ ^ '*> «Bt ThSiolwCowliBiaBeiieeteKenanas 

of inftTla^ *,*»», Wff, was. <»TM.)3lt,Mal«)!tfc6tt»S>»to»aato«rJW.5«Art 

QaBe»>KMer«iMy a»oO»<S««»*iio^^^newB*<iii^ 

ainnoi«Mo»lfeC»u(fH«B<^MM»n^JV&oa^I«Ofi01£ U. WaOtfX'ltlfcSeutc'tBainw 
ofc o iii lHfe rt is tea»ae«B>tnieeaiBi»Bbi»a^iie^litl*), .. 
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‘^iiddblted IqT iticae uMBi&matt wobM fMue OM SWa >> liin^ 

ntsonaiait 

CgB«^Hd%i cat 0i^i«»i:dw1i«<^tt»nMivitiM:nlia&&««^ttoiiib9t<a^ 

or pinM *% 

aqr1«a|^nnri»|liMi^ibiC*^4tfiaMA«ge9^>i^tRfsofte^iticift Hietat 
of tiwtnMBntei sueqpdbfo to tBoditr raaouUe md^— W nggutfaig ihit 

Ac Seattotenided 10 want tint ttit IMed SMes mi^.wia resjNCt IS Aibde 1^ untotakB 
ooobUgttiDnaDOtAe^iffilMcetbrllieCDMliditiDlibs^ IMerliibRidti% Aetdenace 

to Ae HctAMot or pBushmeot pnAAited by Ac easAtetiosii pioyirioai ^wwt 
betnrnAoatonA'Cico^oEAeoouiMieBdprrtAIAmudAlfrgBapilihteia^ A> 
m iBKi#bcti»r, ^ McofidreidiiiKit itfaii^ tqipaited ^ Ae r^infioa bbton of 

AoCAI. 


lb* 8)i«Biq> nd Aiui^of Act6^l)ABiSal% tl^ft0rtA0t A AoSmtt b 1988 

Asa^imonAeoaMlM Abjbtat taitvntad QAetbad. SAmsorD^pi^ 
orlteAfawH, fc* ■aa^Dbfe ifc. ISAM, it is, in »h«r bfA» nri^mitf ofA» Wmi," Ao 
BmuAw Biwidi wggEiMIlMt U.S. obbvitioiis Oder Ail ntiolo [AiAtelfi} abould be 
limilod U«mAierjirabA<Mib)> A( Of QUMHitm.’ $,Vxtt.%tp. ffo. tOI->3(b it.l>.(iKK0 
(emtAuA *Me^ mufo tit Aoordbi^ k pieftati'iiat boom* An ^wte'i 

'<»v«tiMbl«rd^>»aAscteA«AeTM«dS^cantttM(AepliimraMb]twira 

©auAtoeiin «f A?S?»!i«StiM^iiH|«wf 

CoBttibkQOKf t^Ai^niMidiniii fToffT fftiT TmniT rnfimi nn /'ith toi 

JRckaltm, t01ttCoci^ lt(I990;(itnf(UiditttHMb IhSeiideRir^XchtiOBi 
CommitiMi oefoiM As MO* 0wc«WibattA»po«^ Mop* of AiAM IdtMi 
rrrrmiw in Ad AB MBMa iawAiiiAAifaAA. »» IBwet Hop. Ho. lewHiib, 25 , 26 . 


B>< 0t «n nof etA«SeaoAAid^%tAli»l»k AM II |b ldofAo(aX«i»j»»Mtf, 

usteAfiioioldAotextMMtpjmidAinotliiadyfaqnsedbjrAeCoiiiAs&n. Ibe 
AilmAbtiatien oipnind Ae view Ad 'bi iadicMcd u Ao ociniiul PrOiidcaittl tnuoiiiM. 
-A i^f^ttiusw i wsiiyaiiiaBaarbAja^ 

of 5^ (^_4, isaaj; w gq>. tfo. ipl-SUd 41 (ahiIbbb B iro 

AeCraiwrtioa {me] ^^eaywiibpoxiitibg ^ Ad“hi«lK)ni! iA^enwiBM 

Ic^ntientimAQ be needed 0R5>ii«bri9icf»<irtfc&S.’' S.E»e.Bep.>fo. Ipt- 30 ,dl 0 




22 
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Ceapwt tt Bi t m eWI aitlSC, 


wmH ’^toswMit t 


flVBtl Afl^fiBOCIMffSl 
'iJSiiSi^Mk^'i 


IIS 

iMteaoAns' 



lAnv tiit liM SNiMdtiViiSm in^ )Mil* IS 

jBtatnfady^ tl S riM ril ^ atliin^ottifinpwt— IlMBiBBMgiflijBSBWfef llisBfllt 

^ttv-safyoamNodiAiiKiidaesis. ; 

iSNirsv, CTimrfiaiir^Jiiteswt.^ u ' 


^osts 
S»|,3«'4, 

aiw.iatiJa 

. ra ii tll) i tt ii i i l rii^‘1tlSliii«I^IIIit iai(areMiwi io i iMi l nft^ 

Gtwisi^lha ttaftMT.afltelbMSiM* mi da«j^|»pBdfiib)MAi«Mii«QB« witk 0 m 
coaaCnD. F«Aai«biiittiifliqi«dii^blilii^1^feiitj|k.'fpa'€Miiili^d^EMeitcM. 
tegwSjillisti^ ap i rtiM i W yafewr Jteiw 

res M i nit sii t . ■ . fli^«l«i(rt*«t^ftj» pH »i rtM rf«te<ai»iriai^orlwarftt» 

Ui^ SmmrPmBiv* »imxgi,XnTMt!t, tSf M QKC. Os. iSWI!Hi>er<anBi», mi 
tbit « <B% trilintf (Aycf^iriytMil^ is dAwialiwU#* oontSt^iMli^tk 

tmitr Om tm go^Mjmm ar 

im 

As w* opWi bifast, it istke MBt AMattosStdat it |wliiiiaV»ldwiBtante pnMM 
contnt WWi rByssttB.aat Am t , ii < ti S S It i» S )t it ii| t W li t tSs’‘1'»iit<Wsto ttist iBem 
tssasaat(ite«teA 0 iM * wr»Hi ( i«s » t i m<i s 'i i issis i |sii | rtit)y ofttet^^ SMes.* 

’^BVbtds’rN^Mfaa-geMMairita^MiM^ 

El m mt0‘, VB iitMtSsM‘$pis4btlMteaHniii'^fSnSB’ n-the 

mk Aww A stia i piti i li at psDittfaKisbr Jfa tSBricsasyirtan is ttsWbtsi^aaJ h 
h wtartii i gjmitUA’.tf stTKt AmriZiia9i^iMPmk,mV.i:iiK m^y^0t 
Kna^g9‘Oi}ri>lauxl£licnMipria4Mgs(0iSt'^kT^^^ 

' 'MRdltMjllhMliMt'^nriiadiUvbWUia^ Fedoat ~ 


nl>ii«i«ii4raib*«»»^AIiMi«»witaSrAM:a>M«^ 
CTiiiliariis^i<»ctI» riiniltSilln s SMi H i» ir atta.oM.ifc •nftaiiaigtlita^Bllg 
Mahwiffut caedb 


TOT 
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«^tfaetJwMSlMt.MMt«uiSMt<»EMAiiuate«atflMEedaa^* 4!}'Ki’Xi,3'79 
PJd U7< 1 Or. m^rndam^nBal*, B3 fMM, SS4mC. CSr. 

wiifiinHh9cr i^ooKi^ tint oW lOta a 

(Hie tmectt oaiB^tmunafcie^ £pfieiej% DI^SMi MOirdiM^ mvme^ 
griem^s^ jiem. ^tucfhefh Baiuy, 53$ U18. «S GAmAm. S^Aaa^ Sic. v. 

in C f W-hiA i rtwt aKw t»M Wrtm^awanMt Bum l»aiif W M Ma A>M < iii 4«tn i ii* *8al M » \ * 


lia icMivaSoe nfuM by tba delate aa e camUon offtaa^ee nd eoHeulto tie 


oiKieeAitiide t$..]iideeii.aenie*tinwii^pB»iii^l^imliiiMet^%aj«a.e^9$EaB 
vaSu ta^^Oe' Sean^s 

nteraad* l^.i*«|tnita«.eHali'««^|iid( tS«ndiboMbi^«aB'ifc)ii'^^rf 
AiddbE^tadifivaiaiui Aiddt«.l$«iealtJav^iteol%^&Mtyteiapect 


f^liacteiiiyaaieABid^jaa^tieSiaimaeMj^biMatoMiii^^ tiiteas^Ae 
CnMaaedkaftMaiaalaae 


Miiwiliiiwitbtjwaiwetaji 
>atcMnl <f daOdMI SMi 


^aSi^ «^Wa«iHe«iMae«fclKau4eaMaiUMt«tateCaaK'taManilMlaad$«gfiat 
WBt amw^ ia Hnt.ia0»atllattafc1^afc$aali«*«fc i«di<»«aMMtaMaa» 


M ^jfflr<WiMi>gM . idy |lrt a‘ |jwaj i |ffM .ai» 5 i i » w>ro 

w»£aaaefca i*>y( yaaifa>aily n ili l fa r lWtMtiala» iU li a » eJ l ita iedB«tedMiBaipafl)tleia)g<rfili« 

ss^ ^ ^S Saasi^^agg.^ 

twT IWto . ^ r. iial wr i i MPi i t aaM»rigafca>ela»wB«ii^gaa»S^^ 
yyB» fa<»tl<ehrtigy^ _rfAt; || | Mlr f m i »i arefn <«.««« OtMT^ 35*^ 

l rlhoin l it^Bir»»Cre i ) i J a fi[i. «, m tttBa Oral 

^ oteet aaMOMAadMindet 

Byaieeaeq'piaciiedieaettaaaMSMttieatoeraacaiMiilaeihrin.ft.iii^ 

i wtrt i w Winte coitfhrfdBt&lIt^Steetlttifaaycsttteariaw nu MtiiaMi^ ^ 
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f 


«>>Heas<naUetteQU«iMw*' Aiii&eEitMAeCKteMiMriiiitk^AassttdiiiiqBet 
•i««6tii0niad.&f imagatM OM SWs ptoosii or vMi SMHii ih^naiAI 

Bo^wiAir.tliii'vinriiTOttteAifideltf. Bveaifteraayitoiii«tiaa^tocoi£nate 
to^oiUMttcsq^oiliaAitfclel^tewtVer, orenatfiti>nada(itlok«)roBt)iii 4 W>tioa>t 
sl^tiiogcftgnaBWi^stiliBOtirialtteAilic^K&rtinRaMBt&comiiBeittEA. 
AccoRbgtK WB iKit 4«ei& tOo piOciM if cMi SeaA loanttieB <M 

tf U.S. o^itkiia «Mtr t$. 


SI. 


Siw iaveolK oked tn b (sosider vfaawt tin CUl Weni^aloa fiii^piai woidd vioiite 
llbiiMbfldl«H«BdBdi^)ffi«(bfetodwSkM$Btoaid<f^difot«%o#Mi^blte 
c«eiMi«iieiokodmhaSato«d,beio>ONlrib«dai^tta((iAia«^^ 

!»»««■. P^|libtbdieSoiiM^jra|(nOda«,'dbVWNiSiKatotoadt^^^ 
r "i"i"fii ~niit imtifnl mdiidiniiiiiiii llibmiiot iii liiidillliiiiiil l^ll^l^llllll1l^lili^Tllll. 

OBdbtfebdoiiat. » ■>■! ! ■ w b wtte C io M b WM A»i«wai[|d)dii. 

db alwbbbb bbiwftrraBMiCilb tag iirttitud 1iit'in»rti« injwtiji w LUimiiniHi 
l|gT»WbMdwodiit(ityt.*^db«lbdiec e «»oi< Be» .'* KMdoBouroiklcMaigagofdMinlcviAi 
cw bw and tbt CU.*( d«Kij|itk)ia of the imeaogtdsa |>r 0 (n% m condudo dbt uM (dlte 
onIwMod iaiaRogadon ttcindm aS condiaDMk 
MBWMi^dowiiot'‘tk(ick8»caaNi^* Iibeiigdbstb^liinm«^dMt)ika>a^o^&^ 
to«H«afebrf»bi»w»to<Mi»od»»bbrdfta#gaiiWidgB^^ Wo 

f IMOt preset ^^COilflftnini it caiiiit 

dMqj^ wdkmood liwce 1^ Mow, tmOoBora dn ionipiMiilaa of ibtM* ir* aoWamin 
•batted ii bdK% btio adject b 


* Add>yaabifc»ii»bwodteiii«a<iii»Wi«i<irinllli«»»i»M|mwiiwtitiHib« Haiti. 
a>M»Mi«Jtec»«viiLati«i44aj|.ma«bx>«aoiWte<vK vumsuagxnLUmi.ui 
^bti»b>nm<»it«raKa*te»jiet»n»l >rn l wl » ii ibi ii ««aer Tbd'd te l«t te»"i 



MM idte bobOH^pdate or odKmteobe endMo b bs Act bdl btditeM ar 

55^ 


teb«tiiaaate»»btiWtegidMS)»iMtMted«eiabbliael<t»tgaB>Obd»!iBWiia«tMite. 


iiiwte.a«MBaa»ttq>oteotca d i teu i utb » ab baateib^^ 

SiaiitBbtaMagcbatteQMiibdiailteihtefSMa’MflbtbKt). ^ 


TCff 


Ji 
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centu; ixnr «c htve ef the {WWtir u Aat triacii 

i^odb tfie eMioeecift.^^ 


^Veimistflhee&ndetmiiae ninths the OK hiongitiaefnignateeNecqita 
te“ii»cki^oofl9ehsaee*.thbCwithaal«Wltatti«elhsgDtWi)oi«teoBdusanbe 
idii to ‘'sbecie Am Goaeietn^ depeada prinuiljr m whether ^ ceetest b "hMi^ ie the 
comtilBtihnl teen^” £<Md^ 5B US itMd (uneraal qeiMioe lattkl (»itteil% that it, wbete 
it aoiauatl to the'‘e»i«iw rfpomr fridaoBt ojr rawniUe jiulfficaibB hi the wrvice of t 
legithiategoveniaieolilol!)e^««,"ttt/'tCJea^httnil(dttife|inieiooew^in4oiti&rf4e 
%i^gOi«sDBir.foMiM lithe sort cf^bdeleetioHaioniate^ts Mho the eoBsdeaee' 
die^iaf’liiyok'' rt ^ rt^rtaglv hi eoss ouil^ drtifonie hrtcBliet^tOthenrte oit 

hdtedhCiiieln ie ^ w^lfe l^tg iii^«iie*WBeltdh>eoi»nfanon* tti «t>»ira. theCoott 
inteEie iiiiieiadhfe»ti stpagh^W' ogeridot w liei h g , hiS^onfaWemtenoiiive 
' brtlKvar, ^oOetlBM ^ {iW^irtl..iiBddf ttertiede^a dh aew.gw*ie%jBjp<te 

ceeMtease’^ '■ 

9»w»it eeinldenrtwa e niie / k e fe our tnel^ Rnt.ltheremi’A^yftweueiiii 
nfafeb^Oortteiart^aedifiihiteoaiidiiot *Siieela Aetow^enii'eiid dweenet hooive 
(xntntertirt (Silk i&ertidhii^fiem the aAiiiten«gartMipiogita.Iliiihei^tteCewtliu 
eb^helfaid tMi Aeieitilie edbirtedyaidrticV’ iriihiiihioblo toaiae whelhtt csndmt 
“Ihoifalbeoaiiirtoaee.* ii^rt(47. lhdieiaM>u7r‘1hihtordi|itfnocw>niiiit...mljert 
tomeehinokiie^tEniiaetoiiiiSaUUsrteRil^.'' JSrtIdO. A.dimthitgiivenimert«»liKst 
"shortEi the cauteieiica,* thoRfini tequint'ki exact »>))«» of cbcuasUiiccii'’ li. THeCmit 
has optauMd: 



WaWiiUae t taadwtrtbhlin 

a mwmj ii ni iii im «<f«pn)ae> Mall e t 
■ e rt eie M • wiiaNfcaeeMi 
lihttiteil wn e tM ef riih l n a ii alrt'lhaa 


■deafnaa SraXMernttSsSCrnerarttitOie 
•saWMewM den te afwUMievieaaeiiiittbra saleonin 

'■‘neadei^ehena^tertiBaeMMaieetaiiadMeiWiai 


inhied. jket!.«ab|(enKStMhi«ftraVS7esm(m Beeiaieaecq«le<atoSi!aA 
nlanpliniennamdiMaBal'*lhadilheoaifctaKab*iKaairteeladhcn«imi3nabac; 


TOPS 
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AMsi^ pw|nBtt»& StaitB’taMivato^ onfar Ankfe t« 

*||iiii GfiH^ ind ft* or 1^ ^ WS^ 

niiifttittii'ifi 

AnHUMjwgirlt ^JjawtonAAso^M^ 

1^ AaiMbil , , . dt^i^ petmof 1ft, Ift^, erpio^, i^Btidixpoeen^nir.” 
ClaipiiaAaMeii.} nkAotoftafttdMiM t^leictimtdeailf ftefttollOenloiHat 
^ t.f, AvAiBK&cOifrAr A r k B Mr « rf JW I il S22, 

S42 iija,^t?} Am)ftBltt*ftm wf IB a» Metit 

mp*f^us.m,m-n (i954^»<>>«ail9ivKn AnM««t 
iiftec ftwdM AWafiM 10 Htftn tdin ^ftg sfCsMli^ 

i*arao4iW<«npi4MW^^ pMplWtt 

f §ciA' 

g4MHa^ ^Uvft ta«i on 


tomSMm 


CC^MSilNi OCll , ^ ^ 

offt* ^|hft AaKdftaagtiiate JMcle U 
umI fte B!^a#wBiiM»tluittg tis Gi^ 


|a|f«^. 1^1 


cMKfadwtPBCjjrtfiig^BiBitet 

'bytbeSesite 



SaiBiiwywtAaRlyiftsfltoQimntibBAtti^MTeiliMndOliwO^ 

Degradb^lSMrimeMarKidfti^ Nl^at»{in^it«id|iqft 

Bec»ia»ftiM|ft<» l i i » ae ft fti iiati»tow%^^ rrr ilftiiirrflimin^liiil^ 

toW nwgiftwiyiipgnin.?’ " .. ' 

'^fiftki^MiliiliKal.lionnw.bDatiatftct^dieiviW AipttMftSjr 


«»a&BCw»iir»rateaia«a«>K£o»a-^p;s:‘ga; 


*'R^<pewn;ti 


^teim^niiriivitabvtalmMbtaan^ mmfndibfllimimmmfm 
AiiiBrt«e«Mia««a»fcBg* JtaWjW. Ml V3.il »jRl«;(»*rt2Wttr.S*m»,«»a,s.7^»5- 

47 (1997). ^ OQte % 
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Tbe l&iM [dtte pMcif of hw] Isroaiita a «ofl^ tew dgM ud more Mi 
II1W.&C1O0 emiogaMt a 4 « spwiSo ufi liiMow of Ok m of 

mtii^iiiqF. Book 

«iiilb^c(^i^MO(<eaU'OftHrfMMbntiWamAad^lBthatl««ttHd 
wijP»oqiBfe,ay,mo8w «iit4ia«tia i i e^tirikH#80foflt«fcfla^teigoBi, 
flitt i&oit of luA 1 deiW. 

(Mrtuk, 

t Ijt^diaeofiiom l&e 


t • . 


tto' ffl liir t iii i fi HiHt ifntt i.ili fiitintTr».iiMtlti' n^rifrfc f i^ 

Maoisa^ mtto; IlMhCawt &M ■Meelar-aat white conibd OKitcoog^dctcd to 
be'ooia^tmiortiar ubfttai; dvtaib viMifoa aAeOKr & Sniaa ■ govenuoaS a«tcas^ wi if 
ttdo^OintoreMlmpoitnMOflilttiliteteM. TteaUniiotiwnjyiiliea^AoooBiiiKtii 

‘liMOndel to Oia iate>wbMfa« a tr*ta«atea toiqwy /toMsO 

reioeikiebjml1/^!0ea mi^smttettfa ki/miiin go w mi jii i i Orf Bi^ w i ^ thtt'cn bea^ii «> 
"ihocfclliftcoiBasW’ ^AtMfuifiituaiiM^ bGMlNfAmrit- AfeN«i4« 0^739, 
74»Q9ni . . 

n rt i gp i i at tefioi^* t il l. I 

OQVIili0lnl?9 tOilmOi^ iniinaf ill OOttliiOol^. liriifjt ill agfvagnille cacunlitnoM^ 

ootwtiBbMiiiievidDal'sUba^aMaiM.* SUaliliimai^y^ilm^ mS.Ct2|Qj,2646 



caiilMaadiatatJWbeollcMsntMi^itariiMok^flKtelljmntifiiittbaiMiMkcCfatto 

oifelibarnittlRdaiaiitea’aiBiioaaria^iMBMial^tetew^fwiMtfwiiviMOfipAil 

»»Woiv.aai«^«5nija,33IMl{MI«8i lbialan|aiMpngimiieo)«UErdoeiiiMin«Rwa^ 


a 
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A1 Qsetli'c to IkbmIi tffifffet ctoi£i^ lotoi 

^ 0iitM Stite* ffid StilM ioM^ imUwMe» B w«0 IK i»60B&^ 

eSiitoto (in mi 10 oorats ttdi iMek jw 9i ii^fntaM^ glaw «ad 

miilt p Ml llMwit “^tr'Olwfeiniriii iM ^ M lfcfflaaBogaonjBitiittlirttwitttinrt 

in oAo&j^, 4*1 « 74* h ita* *h 

Am srnrgr&Mns&iif^ 

iAiitaolfen«^MtM4n<W4Mp^m Sidesitaapiop«%«0AtteCIA.Me«ci*to 
tien • kqr reoMB why iM^m to flUtid Is hndi t ij^wlaabr a»id: nOe WM 11 

Sqitotor 2*01, fiat iotwig^ptoatognhMHtW 

ipinflfiM af otetoonnwgiMo letoato lB lt M tgti iee . Ai<to3eiai»M^ocib>iy. 
ialNtoitoatKhidiitoltopthcOtonailtoESM^r a*ar«toonii 

Wiaii^ kmwto, M to clhhi^ Ktoifto bM^om ito ntoObonty oMw Oinbt 

As eviiieaw* ^ our (fifcooisa io Fnt I. the (34 l pies to gFHl'togtot to towo toil Ob 
tsdMajuasnsnMoalysininiittlyinsensiytoynilMtopinrainrinicRstia'to 
scoBityofthuMMiou.* VSi!totoptoofto{SoinsasgtoOltlarfiilKsdte(^di|iinwA'l)e 
ose* at% to toiton^iSou of to 4stoB«a.w{n to nwil 1^ to tom crHtod; itOoiisHB 
imem^ito. tksGIA^fctotogfrocsaBra^whtotoCtAbVOMtotoMEiRtototoiitoto 
spi*^t.W sc l fa4to;« a« te toto»wtoto|tolgtoh««rBf toMOsnartowi^ 
toltoilto onto tot totedtoMi to uot-im* nsito toClAnasoHb^ hdevsstot to 
delsiiiee tot toite Btotoartl^''toar JlttsOltoag,” toftototoeoto'ltoMtolpof 
iimnhito tetototoBM|«toto toOto” « totto ito^ tostodto to’^Hnto^ 
'toCto. tototo'tHpto p i. «Mtotot edtotolltotaiiltoteto beatto 

to to* to to oUM^ifaM OCOR^ a Sito detahito ato oTto 94 (totoeos to CIA. 

casml^ toaoMitoi thto sdsctiyity. ' 

USs'of to wtoiboani is llmiteO stiH fintot leontoi; 'tmhbte btalltoiics tot t. 
teaoto stoto toinitomt ... tatouto si4oi«4fttoihtoa«to tote suite to sctooM* 

iotdStoto tot catpftotoC dtonip « toiy toltoto ia*Es tototolto tot altor 

i a t a iogsto l ■NtototanOtod^totfioh to hitotototM M . -otot . . . nstotbsie 
uaffl^tosBoitltitoto toinltou i to to toiwwuto^to* towjitoi»*wt»to<fa 
AugtoOJtoatotortotockfflaii; Oao«S|to.toCIA'spai4|c»ciNiiiat to|Wigna’s 

sriecirtor. CIAiat«irogtoretewutotowtototo«<to^tiwdttototto tos-J®^ 

^y*'^?iA*^^****^*~*^'* **^y^‘^*^*^“*^ 


i teH^wtoltoMfcto irfton Bjtowto^fctotototo^u^ 
w«o«to6[*«tonowto»<itot (nontoanal of totUtoBwhii to taw beat cantohr 

tei 8 toto^Wlt*t swore i)itost*tohg««f«totatoit«»toto«i lam aid la ntoStoitoto 
ofaiqrtainteiiMsaMtotortotORnuaitiaimit. 


Tea 
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tfcffBvgyeaBte^NidiBkjBwiiidttaritotdoql^Tttoto 

lieHl«^«lll« iHtri^y«l» mrl^i««}« {ilimgbiyi«fl6l» 'latty^<^ l»flnrfi]j««« fl»i»««M>yli^ « ' 

.' nMiaB^«lii^teC^iiRdedunM4tM^i^e»ml&«mttiAp^)tir(^l^iijZidM9dili 
^i^evtei^tataiQgtliimtK^kajfiAiit J^ltw^C^HliidpWMMiirfiatofla 

m WM & ritutfoo hsoint tnm’i RfM>«U MiVgHt!)* ism tvamiy 

. ofoAn IMiiAmd to una iteinpactoKtfifttsmfbniiiiioa 

sd^bt. 

Once ipfiev*^ tecMquM m OB^ (ii Maldiai bthioa 10 Alt tt b oaBee^ that a 
deteines wiuM l» ts axMa (bicM ^ i* retsonl)^ neceiair tt> eU# (Iw tafoMoo 
KM^' ttm»Btwtaa^»airtattidtMtK6gd<w>i«>rfHwtWcliftp^ffiit<W»igwa 
BecMMiy l»oM^dMlnt(Q0aMb iUdM»tf<ala«tadl(dai4M AiiM'lflid^^ee 

iajud^ to 

asdom^ bl l o l li t mt i t " a » fe « l| bi Wft S |lljiri«*t 

6m im *lw>ftyaeMbp»Mjdii,|^iliill8i|| BDlMMdteeM^ Adn^ voidd adte 
tided oa«Ali&M*iBtf« 0 ailimyttiai^WpnMntoipartaii^icA»AteialelttiBKCtbat wold 

-"*• He ofe^-t igi traiie. ■ 

• Hattie die iaCiOTge^Btbgwfllariyfiwlbegote nan ent fat adettfflMjMgtot 

onl«f,it& AodetigBid; AniMibte.oi^ llillet^ead Kne^iy<tMe,WiTOidaul^ 
Mj severe |»i»wnaiitb^ioSi<^i%ianMor^^ AithOMyC^ikileCt ' 

ei^riti, iaitelt Jwleneei fl^ gW t Wi f gWt ortteee Mclmt^iea peydudegfeel ia^eci, ndiid 
«m£ ptyrimi nidi i tpitlHR rf fnBMeHmii 

ngen^dietnataKdlwtieU^bewttnetjnt 

in oilgiDiO;. ftmteiaopit te<dtth|»tt» ceobe need otdirif Am tn anne d l gl er Meliotetfwd 
cootnda&adoM. Xtu).iistdAi^i*etwti|idifdi|ni>reejiMtdta$^»iMeae^ 
<btaia« dignity ineatriiyt^iiti^liiae enli a cedleiitaiqwiint^ MiS tdoseiy 

nonHon te deta&N** eobig^ la eame>Aaf He dote not, ini^ eqmienee sonte pain at 
siffiring or atiKiiit aiqr signSSani or hatiag hetra. 

ftcetofmiT M ia^ ^ib^ MlytaMe^^^dondCTcictB^ Wj 

waawvppteleaadBA 

wMtAttiette»il^ilnB<tlwi«di» f i irtiefm i i^ Su 

AeMi^it2S^C!M»M<CStaA9t{it 'RiiHAtliagegoi^ 

CAt. aM a« ;^nfc«iii!»tiil)nei 

jaetiiiaatiattofloiagn'Tiend^i^feHiqHjBgleidiMaLy «»s& _ 
Tfie program, moreover, ie deaigiKd to l a i rirn aze tHe tiak of hdnrv nr any oiffipwmr Art f« 

- uuimeiideduiUmiWldWIHItietiiirydedai'ttmpni^. Foram^infie^ 
inaiupufation,tiKirai>iniumetlecic'ii«il«ietetaroretovelev^ttiediseo<ini««ia|m^- 

lompreg^llHtetiya!raidiiig d»jpaBila%«f%ia^ In nudity aadwtier 

Tlmweffing tesWiiae eopliiyra 

TOP.^^Bn|||[^||[||[||^^ 
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Wt aettaidba ^Aete/coaiiAnd gnlctsta^ of bi«fili»al 

8«xci^bAndar,(ifesniai90fB7;nK«!eeittitor%«uM^^m«OM<^:^<^^ 

Id. at 

»7a.$. WdkWdaM&iadevidMooofltaMtarftsnailhvM^arattta^awr^i^ 
ti^BoadwiiiBgiiir wadDOiiigia io lm og ii itt p rot ^ cto ^ tti^ to tethf a nM 
govcimwntysaatnddeaj^toavoidvaB^KaaarTOtit^ BgaRnm^manoy 
cootsatib Oet* Saa atsoBgCradifiao agate the wof cOqtl^Mtmi^Swto^i^^ 
AopteB^teogteefteateyaipoatfante^dSRteawi^ maiantete. 
ti a ii8 l ite - ^! no ii i># i g atfi»q>c»B»teliite< i ii te^ iti^ wUteatStaltete^'^tey'a 



‘nitemdMte'pi ....,,. 

tedadfwy. mit^’ilmk tejoa ite lijatiiy 'towa te ar kat biattew*”**** ^ 

Kte ^tteod Kteate te te ffOete ^tilica^ oa aateg aad (teiteaaoei 

■at, >.g.,{iittg,Mfcaitd8aafcafll tette ite^i™fa. lia p oit i i >tw a | » A m »1tB«a»'we 
conaidtrfecn. Cai^ <0tetetjditafflaai8lltipim|teafdikBttotela.afeDatet«iigeete 
id tiwao <ter (teagta, laereoiiar, deaMtetea te i&M ataodiiidt ve not cateMag MC 
Rater, aa. aa p h i n a d lialoy.teii nli t ia r adtr cl Bilyw 818 all ate»dftot»ttenlte» Wed iiy die 
. UiAedSMaaoollaom.traopa. attteiiiiderite^oodjttBfllmDtcaadktea. Atateilaram, 
dda coa&ma dat me oftheae ttenipca tenot be eonaUateta be catagodealiy 
inpaftiiitaibK Hat ii^ bt aoBM'Ciraaaiataiieea, medfdjeaa tfd l ely a e iae i a ii e i a eid t^ 
‘■teBteMeteadtebatedbraM^teoacite^ Aaopib^ 

betediaAtWaw ate <dit te a tee «i»a tjte « t te at- 

Zteotfe OMtetesdgeaivu. UaeofialanogalignptteecalilcelboteweconaKla 
henioatteairoriaitenRteebiio«l^«d|l‘‘d>telbecaiieeknee.'* tettebiK 
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.aw^no. S 1 f 042 St 0 « 99 


MWlTk iJawiiallrMftavv. 


yMyiyWiiiht p^p^ow^ gf 


r. 


owr»jit^rfft>t»^^tei»n»»» [ i* *<lw ri i . , . «MieMd6niil 


/<taS^/TteC6MotaiU«(tdie4ai«*»*tt»duA«»«f|bMlaaliiwiaaiM^ 

conriiiJlirf^ 

BMtites fioU^ lainmtaea lit Aeit owm Jwi4i, (CiMivieMnK ^ ^ pw^ 

tetoniid ty c a i iwtew d ciiiii% mt fcy 1 tauyreo cac^ 

H a toi. 

Tko^ I.); M am-79 (Somali niteilt^hptoMi^ iMiaan*^ wilWaiilfM of 
wlMttwaaaailta*«-y!giM»«.4M|ilniariM^^ . 

-Jia. ^..^- 1 . -^^. ^ .iiL^ ..I — ■ f i H l n ifrlilff jm i ^J ll M l ili 

(SMtewMMimiite a iiw^ ^ 

tl i Wfti rf«vfatatoof<e«irtlMB«<^iiii{aia<^aac<«Mfn?aW^ 

(i waw i t » wa Ha i i wria oaJWt^ aT^egamrtiR j^cwWMiiiiaatpirtaia^b^^ 
par^ f^CbMaatiuiAm not emwcttnc* Oe gSUri hapiHita of seveM]Hn«r praam 

PyW'nwWllfitllBMltitw TlMw.i™i*ift»ttijwi*»l[»*i».ftai*h»g8tl^ 

bcniimiaxM Cbnw^ fie teondir ainiita ofOe lW«ma« OttiMv w beaL*^ 


Tbe O&iingnn n ootndariifyfea ktv«9>ve aoMMoAu nuific^te cen^ 

iisuemfiaeeatea &«i&io%ttogsv«nistaiiMa#iiM«niadtofthcwcuetwliAe 
gaientiitf«n«taaitSbKyliaea6raaea(ndk0 8tffiigN; mnfiawu(hn^^ Tte 
govemnmttiittaraaaaifihi^fiSaBMeomvlHit aasalEthcM; ttenatsiiaseGwayMn 
pnticahr, ti» i«ot«fi3a of finU^ Stan ud b intmibagifia aiaclB fiat Any result in 

toe 


» 
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ww/nw. «iaai<2f«0* P S9 



1 mat^ciwInmcMmtet S[wcMecnin>fctfio»il eoaateijliti^iiijhwIiieBitfc Ame^iitlit'i 

SitftetMnadOB wStt ^rav^lliat “{i^ {Hoen . . . M be ^ O’!)’ 

(CIS ki geoc^ iMtcest'iti^ iMl niM <9^^ jfatAimttl Ibabtioiif 

aa tw^ftygroalpwitiwf fatelBttt We«L ^iifee^ aWMfiifct^iftgqBw 

soBeM{br^4fa£«l'^btH^<oftettkt;[ir««B. laAaelM^fbraan^aeGoutwa 
coBcaiKd Ac om of Aiideac* ofinioed ^ oondsa ta l«t^ tto acdoM caayMiiil 

See, t.f,3*lVS.Pi13 C*Oii» pfD «wibfliAif, Mj.Htofcirt'geittj^^ piiBi|tai>M 

aad &e(^ csiiA^ IM» «f taodMt nan tetny dal 

coavic&ll»«aaaatbe|inli^>boid^a£iMd$a>toiMritMfadf^iite’*){c^^ . 

onSMO; ‘bwderlo cowict tom ttninGte^imit aOtwt^ film 

«diMiaiB&»ailod$ai«BaitrKt^wlatiidikbdaiud^ SeeabaJidbmit.BPme,SJ$ 
U.S. }(S, 377 (1^ iMw«» It; st^m eUM H tiM 

*ri^« t»tw4r»«anK»ajbaM«Ma «o«md 

it ofibnihNktolitiMB itili^udi of 
iM Madia Ae IMM > bpi gimtiiee againa^ but taaMdsdnljoia 

pacuced 6y-t«tura an lait jinMei fiM Mefr a aydlzad finiKBi «ai bfir Erai 

Cteai^ ndgh inSoM dK CMfa neepdvetian Is a aiiSiMdin iba poan data bated 

<» omrM pafe iatateg^lioB pnetoa inaipecM ofdAeffiar Aa evMeaca oWaMd wai ever 
■uaadagbnat^toAndualiatairi^iMItiaOolMaaialaT Og i ll clBiiiipItcaliiBanliwiyhw 
eafimemeBt imareata. 


Coum Ma long (fiatuipiiaM tbe govaroniMi iaIdM in ordiaaiy M aafticeineiit 
fiomoaergimniiiintiiitcratsaaehaiiiatioiialaaeiiiib'- Ttni rnrf Ip rntcIHpacB liinTiMi gr ci 
Cnot bTIUvM reiMidr eapaiMOM^ wMi to Itefbwk Aadeni^ ’Ite 

■ Oowt #ada|BlMW laaaaat wdaPBnMidpi giMMlIaitadtetMado^ 


-lirateciiagg tMnaikm agaitnlpimMaiidfiriti^ 

gaanaLom eoalia^ tattctlb>«aW aaHT dhdMk bdi, 

•Mi^^d^.aatnha^. fw»>ip(M.aaeif('t<j«a4'«*MM ned be 
MrcobaMM' n~T[ ninnifni 

53} ox 33, 44 (^da(| (piMiaii oaalia aad citadea omieadX it aanaNad Aat ft 
ndtUapfnwaofa'RiadtdddcaatupIBtlwanaaannbciittimnaialticIc;''^ SeeiM. . 
MaMiaato fiKbawaA Caiiiiar ntinHt Alinnwan— J ..ii»..M..i . 
*^lir*Hcrav^afi40ffieeo««gdC«iaaal,}fcHaflfar(3f^ 
J^!^^«:M^^]^EaStiiPaJit£aiiateaiei£ee>iitHu^i»BeelpteledBHtlHb'Seearr~ 
PKpertymitmsB€enmxktdPiirmmtoim’A{Afi3n,mSi. Ndtab^.iadMibe 

pocaaa costcxt, iteCoudhaa diatiiiginMd dw Gownment’a inprc^ is detM^ilhsal tliois 

g«ienlty0mnitaiiitct«stiadetauiuigauspectadteriDristt. AeZatAjatar, S33U.S atffll 
AMKiugh M C(M eoaciiided that a it^ penaUdag tlie iadcfittte dete^ 
to a 6M of Rawval M ate ociM ixd he ranoM to olhar countrin woidd nise 
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«uu» I7;58y^. 0<«ff«a9tOO P 97 



teoo^” Muc&i (i{iXf^oiiil3tt4e!l)^«il)k^ 

.Aceoiittiv^.tett«3enao«t«»£>iiat1>efievettaflKtti^OB(la(«ila|ei&onae 
ppOo«iBtBisgMi(» csM^pRiyii^i cdoinil&ig «vidaict(^ttelgynl«pMiit(tla^Bi<iB 
pBdM%mafthwetedioe|ue(ktei|di(4BtmtcaMWt«rMiaiiMiM»w<«ndmi 
l9 |K«i^ftR^ teiotitt itfMsfgito At ]0iM Stlta wl te MMMI. 

' (SiOtgSkaaiilBtayDxtilm 

araro^ tDi<Ka%n(»iateirc«r0«aK B{Mtnri(^ofi«IMogiiteaiM^4M 
gMKrifyittvoiwaidfvafbtlanicraQtipialttaiet. iiiM'aaiMMiif 

a»ihlwo8iMrad(bt e^teknet AHBm Mt ftr >a4 «n 

ai<«.iawhiil»at<>Biiae»»«wi>^ ' 

rnkm^tm."' Sirntm Tfa/waiiHMr-cnMk;ftitl^n««m«ai'S««te»te 
[ate tl^l i w li i i» pi | «t *tj Mdb# WMllaM vii#l« OaprstiibaiQii on tbcnijek nri OnUt 
codfish tteOFW.AnicrstT.'’ U, ated, ftWathe oiUK^ ll»fiatf>fciiiinfait|titiii flat 
-AeiGleiim CowMim *iuidp9 oapaetitir rfviatem^r Hirii^aBu 

iMM%.rlqK^sriaMiitloituitvtIit^te^or(gipMi)ntdiiiaiaidslni^^ - 
nemstforadatecROBcaatt.'' Slttl*. AtfOlSMtmatpt^^tiedt^Miiaiaitemn, 
tlKj’te0ilddim/fiM'^ij^deprintionrnd‘^t]baona>IiIupilepti«iia]ii’'i«i»oev^, M. 

T1wi%WAdnaarpmidet«vUeM«'Vti«i&iDi^ of 

a>BitdiponcypnOticei’'£^ 523 a4.<tK7aJi6tt4i«<ieiMtfilliit4t«iMMn^Kniad 

widi Oe GbMM Ca«raAii»«iil tfeOdftirai 

Iwwm^ bn ka( (otaeitdtoiaaitM tbaiaMHm ofdw OMmaOicMMiim » 

r^MUftoMHt 1 tMtoSawM (ak<Mi««dw 
iw^ wiy y«i>,#i »i <«« « B a iiwt.|a4[iwwitoyaf^ 
bwMliMH^.* B w riAli tl toirii i aagH H . 

xUKonat ttttaQewnCaBnddea orit^iliiaai 190, coactohd at €«aen cai hm 10, 1977 
(M. 29, 1917). haridod Baak, noreavR, baa oqMaty datennaol tta Oe Qeaera 
a>nn)diaaKdafiv»MtfeTfaat>iMtfMaoaaaoCWarrCriir)«)cai^aDptTto^a 


got^otltna^OeaaAMatl (Pib.7, 2002);MaboMeii»aBdin&rABaia 

H i t and WlK aw* 7. Haynta ^ Oci a ial Oa WM l ; I 3qittiiB gra~ 


(sxptUmng dat doca qot to neiMtatc actora »di aa al Qaeda). 
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We t pcfi<7 premutd mtte 


«ta* tfe ^ tern oCi^iriDr tlt»^ cMuii, ^ 

iirfwn die UiM Stxtci emoot iiien# Ute esexsjr et |»emt to attach rtaeat acante 


Bausea BqlM^neHcat doetehv fatcRopdoi MMikm tai other 

IieHtlmaii|*^%e^ooaiiMet. CtdiiaafdielieeWi^MtteMtidSBiaifai 

ili#^diseD#s.effiWciMi, S^eaiiil^ 4eilr^xiili^-«e.*^idiii&peiltttfia^i)0BdiKt 

■ trrliiifnini lufinnhn tf i aMwitf * ' 

‘;>tea^fj^ d> ^ ^ i^^ hWh^B<^W^;l ^li^it|«i^l >i:1^d^^ jto 

IfiU Kijli ^ tttt i rtS|i|ili|i ^ > irfttotiiwf 

gWlliapByipflWyTTW!Wy^lwWBPii6yr^WWK^TWf>^W WIllw |( | <lB!y OipOVMI^ 11 an^.fDRilRI 
ereteiempAawrifeuW^ Syi^|d|Ki^^ Md*(aiv^eitidiniHrthai«i ee* 

ddbdBseiwadtarlMaceer *1041^11^^ ‘OkSlla^IHeettlj^rMiBi^ 



to ttw enait ih^ oiqr be nievut, Inwcwer, we de OM believe dait tlMfieiieita 
evMeece tbit die aAiatetiagi^ pBgF»i» ‘ ^ bieeli»tbeeaebi» B e iii yea«»aeaee^ tbeiepen 
do net gcBCteny Swae es erfttH^pneiwrdtllBlptatt efbi^MM nleiieei^ 
Nbttb-fteiipael»jfcaaiJtii»<llteit.ib»: e W ilwl ife.e^t». liri i rr >i tt eieuiet RM 
wM;iee4*«««a»i^^ ^lieeMdiattteGiMteeiMId'ledie^ o^part 

eficoi^fleiandptttiwltotot ^ atfcitaikitalM in te^oo 

niMinbtiiici.^thi CZ^hrtttRitidQii jfttffwat. UtxiMJftfaieoQilHRBiiidtaodiMilflMi'ftr 

o^^jptjnienrMDl^ 

. WHaBiteei Ntfr. iw rtj, it |i| ^'e ijia j l | |i . w t:l i i ili r ii rt.. lafc Tei iiiii nnH r i ad i itlv -Maa»we. is 
o jRe ua fc m h bt fce Hii el Bt Bl i ^ MoiiifKledeiledbiKurit^ftRes 

•]i|Mi«it^used^taebwq«ceblw4eel»ol«lbeoB&sriDiit.ieaMeii^n^ 


deter affig^'l 


' llieitii wbdfettie»tfa<ttchffi^ 


t^SM»ytfih wmiH i »eei ille r rif n iH t ,( u i%^^^ MtSeenlicieliileOTiibngwte 

^^ftcooBnlfis aie ool n^bltavdeace «f SiilK exMiih« 8 o< dies iK^ be flf oi^ lilted 

Rfevsncetecc. 
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mad txif uwcmmjrn ixatcsi agwHtg^(«wtit4nsia «r 

OiiiaenttKy.iiitKh 

fiusa^ Mi «^,8aqi»oftli8tii8rtSigoftrifarftt»aw w >iBai^ M i*felAghi I^di, 
Aad tea ii eotiafy W taiiia(ioa<W'tea<«pMte icMi^linw^Rit 

. iiieMMBiuil%orl^^tt»oMritfigiMjlii^i^%tkkCt&inil>^dMfiDgram. 


AVU^ Sum itet^iafaUMf nffiiM afiwii^BaiastiMi^awiiAMAinMe me 



hMn^fflafrpactkci. tteCU?(M<ftli 
. e^M^leotaifM.an (ned Site nUniy fim t 
pMdie vMI, aoSiSAte teielligeMetlmnil^-ntrt •• liieic igiSw 

'^ofo^bpi-' IEIni CXk. ttipNi'MifiB^td to 

ottUH Ite.liiftMeaeUiM'WptfMicMiiiMwa-Mfctfif jl eii iip S e aree^iitiiriiy 
lMUi«ar'iH|iMi^taok, li|,i^iiAtoC»^i»pMaiiriltei!t,»w>S»iifcl|SStSM 
.■ mMtdMS HW gesniiiWfrtilBiii S^wiiiiiwiitUiefflSIiASIMiAMB 

fl i Mfcei ' jeHW^'Ufiiwte. SSMeMiiSI'liiiiwiimtfttfaanftgeiibi eMfael tutHftmwiU lSihe 
SMeXh^MenS ieeixte. 

SSttBThiUt^ TjwwaetoeriSeceSiiMtofftMt wfa Uy e eamteiiig 
ci MBi ii i eaee t w im li Mif wIitextjeiiflvetrwMclewUpiecfee. BMb ef^CSArsealMaeed 


tentoi$iee«iiM^oneuro«aB<ree|a. iS7MM)iKtit^iGtAiipMSl3-t<f. Sioae 
iaiiaKaiithCIAiisei«inSferfin^l)ieitMS|uel)MSfi^ W*eer4eia(taKSdcMlb 
!MMgtttfifagiiBWtVS Mn ^Mb SMa> htiiMSitiay6eWwr;iyy. 
at lA. TMiiijieai 8fgEgiBtiieiai»gaS»*”*>fc^»«*^|ft>Mpw«t^ 

WS. SmU bft«<itAteetel<tiS%c»Mlij|l^dMlMaiilli*a<'«ttwUetaa«aiM«r 
bdb»41^«e<aidMSF«eiMr. Sif tt f|in^e«iltealr«^MlieraafeD^ 
fi4*R SeM; (Xltert«deiifMi)Wmvar,ai«(i)Klertibl)ri»aeexlniDeaaa|)pludiateCIA 
iatetiogaUasprognm. MwtaenMjr,fl»ewMri>ew<aiiaegqiitea|itiai|^SS8BBtia i ii i ( ig ' 
alnaatnm&iKaona ttanMeArat'iiiiHt40iiMlBi&eei^tili» S«ifeSO,«~Allle»|)ilfe 
OA i«ogaB» aMil Mi h» wit<ift»M<.Moe^Si«a>MaiiwaBIMm(S<Btai fie GtA-jai Bawl 
tSMMMrtei|B%tfaiS< H^rft ii A a ie aB jtoH anw|F^«^irti*»*ieirfaiirgcr 
iMae.- Bate a aMhKiaaMliMSaMBrtav SM.tMe^SMMaooaA 

erlo i uig ft o H M W mm dii i e» t iaia*» teMt j fea t t itrt i h ia iw a ) ba w ll h i it a i te 

lyWiMbeaMiW^hMWaw ftMM SaKS4A AOiHdn^, tliaaMri|Hiiwbe 
<ac* oa aa paiy aa five diiaai a ana e aii i ni toO . SaAegaar/H^^BalMat 

AU^JU^il/JItpariatyo. anaintoMdanifMnAlIXtt'ii ‘ " 

»1 at91. 


I in tiia iatanagMfaa antStl, M ' 


b aikfilkm. aawa bcva aapluiM ba&ie;. 

Mhaibals uwiargsing SEBE tnanug ua abnm^ in a raiy diifoeM stoatioH 
6om dctainaaa imdergoing iotetiagnliaa; SStE bUraea know it a pan oCa 
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Xeda^mtti. Cta4ieotbrbaii4tlKiia«n9gifiMpro(nBmnntelmMMnti» 


|icaB^ rerail bftniiMini tbit cqiMbani tteaittnat no^ wy# tbqr us 
Af^ iaj]wl» sf <hs to t«»c«w yasi iten .iiimt oftai tailiws 

Swinbieb diaHhMeliyikalkks<9 sUnMlte eoa ritorf tefesayye»jaiiS>te s lw k lat^s^ 
■'%iditfai»>NM k<l *» tMte riBi^,iil|,- *t s iH!Wi y sw i y flWte^ SMbran 

hcliitunfl (i M i ri ii i n i' rj l i f^vffrjpfif^^ *Tftf 

tjifd ^ ifiiiiBtiid^QBit’iiAHlt o n i iiiBst &i 

pmIsckM ef BiftM StUM wbws'dk tt^kk>s< ussisii (itff lAm 

iweeaati; nd sbbr is ke intsirogitdsM of kqr tcntt&l InianratyoBibiy ksmktobsvs 
aetjoniMc intelfi^iict^ ud wlK)cen(y effiHt ISBjidstoiriniiaiay.iiiiiiwsiiity «iKfji«>iid to 
tv<^ ioffie&g i^niStaat orlti&v Isiki. 

Acsecdbiglr, we coneiiaik tiiit^ kttlU rf‘^» ate il»ii> lto goftisdatoad'S»Ciitiw> 
bdavk^ ofeoaMfontyiiiMlk^ •iidSfihe|iuiiinl>yftitMiegenenllri^fBidte^M,’'tl» 
BssoftlM ealaond Weno^tian tednioi^ it ttaaA' iiiUi re g>tto « ptogiim u wsuoAntmi 
h, dose ootoontilMe CeMnwent beto^tbtt1tefrq(t||k<k k ouinfnuai tint it &My 

lie to <liod(tb»eaateai|nfafr cc^eiieC loMi; $23 D.S. at S«7 iLt. 



P(rliwreaMal«tlled,w«eilBtkdel^aeakl^tein«dm 

bkoeiwitdegt!’ Qiiaitte 

id»iui% iswi« # tedgNnMWME fttMtMiCiit aid MBMWailteive 
M*»e|lp»-i*«|«)^tiw»*er, w«qe|^|5jS: *S rt^ So»5d».cw yt wss ld iga a r i rilb 

iaitnaai^teyWt!W(eib(il*llu>iilai«|dte|iiii^ 

Attidd Idkyottek to bdauiliect >s jittS^ i»piiiy< 

Ai (Gcaased (bevs^ Aitjdetd impoiet so 1^ oUi^kia ontteUi^Stitti tint 
-4 m B lirttsth s rJ A,i nfams«lioantmfTmin ywnfti>.linf«iiiy.f^ Itandfand 


” bsMdo^dwfiailMnSvjjBabraluIwUrwiSafillRleeMiacsdSEeSlaWsgiiisiAaihe 
&c AetAaiiiS K. dim), })] US. 4% Std-n 0dR)(iisliB( lot (tqik niAi^ iwlDaliritir aSnr ttsdrldood to 

IwdnmaidaacisfigstiattSiSliHtaijttoedtttSsSdeasit'iMtfcooaseitanO- . 
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iiid9aKlea%fo8eiiitB'9t««BV>twa. Bvtenai^iilwitefes^Mr^deeA wuifitwen' 
GtoV Aiticfc l< ftnfflwi m <i(wi&)eg|f'aSte(6Raiii« th« Scute atiidnd a aea^df' 
eceMh»Mini8(ttteSiietota^iifRffic>ii«L AeCbeg-Kcs. 34 m (199(9 - 
SiM dedswl^ AefnN^sn of MMel I t&nii^ 1$ of die CaaModm Most 
oimAif^. SSi^Kt8e44iiso(htgiteeenIaig t>«i^ptrri^biis'‘euosI]riieeii&i(eeil . 
{igmiW tole^Mm to any Aotn into effect’* l^n^v.^i)6eiim,VliVS. 190, 194 
(im^ JM oto v, imcn,V m. & r«.)2S3, }I4 (ISZ9^ CA tni^ i> k '»* notee i 

caMraetbeh^tNDiut&iiiSiiictel^iibliveiet SdootnoigaKiiOy^fe^ffilM^tlio 
otjoet M (»MeiM|iiicl»d^ ... Init is ctnM into ececutioa by & Kmtrign power iff ^ 
nqpeelivepKtiatotkaiiistswnett'^ OninpUotioQcft&etetW^i^M&iixm-Mir* 
esteealHif is eiifit icayeet to Ait^ *ite cants iMve ootliii^ to do nd eta ^ve no 

itibe^” jrtoffAtoRQ'Chse^ U2US.5I^ S9t(n$4). AsomcoutlRcao^exijUBediaAe 
caatoict of Oie i^tC'‘’Ttaid» tetamiHt seffoacotiiig do nM etoce jotBci^ 

cal^Biettfcti^onlWffiquiaHatt^eatetyini y l sB n ti i ^ tlgMaateii.’’ ><i^iastoi'. 

SUfi*, l^tt.7^Ctr.20eS}{eililloi»omilM^ Beaatp.^iikliecli^ OM 
iaimtoito^^6oa’7AftMa!fita»iio(boeBlt(&la^nlyfotptRBinMi,tfteiaietp<MieBoras 

SOMaaclVe atsiafato if o^ikaly to be sabiert to^iffEM in^ty.” 

♦ » '* 


.Based oB CIA assiiisiioest we Dodaitaiiil that the CIA nteno^aloB pn^ram is aot 
oondiKted ill tlw IMtleil States or ‘^oxitDiy onder [United States] juriadioiiHi,'' tod tM it is not 
sutbodaedfirdse against United Sfalaapcnsas, AeconSogiy, we condodeliiattlKpogrBi 
doesiiotinpflcMs Artldeld. WeahocooeiadsdittllieCIAiateio^MioBpiogna, soi^to 
its caretU scteadiia, limits, aad medied moidlecing, vmdd not violate the saWtantive staodaids 


MasHdabtoKSMini WSt aCM«eUa> pnrtlal Ibat'Msaa o(ibe*adagf|s<|fWtder 


ia ayAg—Jh^ lfSMgtobid fito amBfii a atiaaaff bWi» 

imMisdtrltotiaMMtDitlainvvtRaltoefttoUiBtoSttM ItHbemnaiMaanaayriallusiMs 
Imy l nnm diliiAl^goattoaaiiwwdMaallelivr fWIm lla B inaienmiiait l a al iiai wtilaw aaadKyiddte 
leirtOMyAieaadnttlMvMaWAiliElaK T» npi^nliaa itbi. biiea i ii. Ii t-T U “ "*•* *■ 
t to aywdstonrAnlilald^i Iwi a ib 'i |i ii O ili iliii fc dtaaiaagea>aJtoa»ib»t«dacaiA dKag. 
dtaatore AmSMO'SK XfA 81. ngenbaatoe MMallairtosIC ydmeiiiMsataiSlee If 

■ ly a » l n»^l W'aainWa»ai>^ ca ai g j t s t' ^ *i a«l fft i iito er4«eaA»*»torttv. A 

Ca^t^kcbOKldto^ nd^OaetobaSalMBislaalaniotafccMgMilaaaliStoaiaaone 

| i(lto t i i | blsi aa »i-i a to< a i*i aa i Bbm O*, tot US. Hi (jaMBi 


ft is senaUs ibai a <cwt ceoU adAm fte scope vT Ankle tS if a ynaccuikii mn broosbt adder Cm 
A atMeaniaeyAmi ttS;C y 1 341 OWCHa ato^ efiecliee IwrupeeigngreiMcliee. Seetkn 

c i j ll l li lM K V va i l i td lla dB^ecawgmemwaimsiBCleTiriaameonetiwier^iadfccdiBSiiaidttww 
ob eyin' 'WembiCmdadliiaO^eMtoaidrefeiellan IMIWamsabjecttecBii^ U 


" AlAeasb Ike baeijaettooe et AnhSe U b aalikeb to to isljeci 10 jodkid loqiiiiy, a is ceeceinbte 
data ceeit lOenpl le addresi sabetwlve fnMkm ndir Ck raik Aoesdana i( ier cmaiilk Ok Unted 

dWeasoagbticiiBtoleeiiTfctieaefatlgbvalikitoibicelaaaAitltienicoaillalbeOJIedSBkaodeg 
{ ciiideiicttlatbadbeeaabtaleedbnafkdeidaeetlnii^ljBiseidetoecedliilnsgattoikcbtopies. 
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«««W«SB»O0 P 43 



^iplicaUetotl^IMeil Sbtowder Attle^ 14ei^ 

. Iator^a4aa(iiregtni (SvaJiwiW^afTiAvMpisctMadteiaijutiteBliHraafte 

&wi^ & icanu cgEfliiiiE^ tbeqMiliM ImbBb# iote joAdd 
Pl^ldii^lDt^ifweiiiqrie^&riiittisriibi^ ' 




SvemO-BaSbai/ 

Nnc^IMfU^ABikutAaanqrSkaMi 
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Senate Judiciary Committee Subcommittee on Administrative Oversight and the Courts 

Hearing on 
“What Went Wrong: 

Torture and the Office of Legal Counsel in the Bush Administration” 

Hearing Date: May 13, 2009 

Written Testimony of Kathleen Clark 
Submitted: May 20, 2009 


Chairman Whitehouse, 

Thank you for inviting me to submit written testimony about Torture md the Office of Legal Counsel 
(OLC) in the Bush Administration. 

In this testimony, I will focus on the legal ethics implications of the Aug. 1, 2002 legal memorandum 
regarding “Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A,” ((hereinafter Bybee- 
Gonzales Memorandum)* which was written in response to White House Counsel Alberto Gonzales’ 
request for legal advice about the scope of the torture statute. Deputy Assistant Attorney General John 
Yoo drafted the memorandum, and Assistant Attorney General Jay Bybee signed it.^ 

In the testimony below, I will show that two legal assertions in this memorandum are grossly 
inaccurate. Then I will discuss the legal ethics implications of these inaccuracies.^ 

Substantive Inaccuracies in the Memorandum 

In this section, I will discuss two key inaccuracies in the legal memorandum: its assertion that the 
torture prohibition is narrow in scope and its claim that the President can authorize torture despite the 
criminal prohibition. 

The memorandum asserts that the federal criminal statute prohibiting torture is very narrow in scope, 
applying only where a government official specifically intends to and actually causes pain so severe that it 
"rises to . . . the level that would ordinarily be associated with . . . death, organ failure, or serious 
impairment of body functions.’’'^ This claimed standard is bizarre for a number of reasons. In the first 
place, organ failure is not necessarily associated with pain at all. In addition, this legal standard is lifted 
from a statute wholly unrelated to torture — a Medicare statute setting out the conditions under which 
hospitals must provide emergency medical care.^ That statute mentions severe pain as one possible 
indicator that a person is in a condition calling for such care, and defines "emergency medical condition" 
as one in which failure to provide medical care could result in "serious jeopardy" to an individual's health, 
"serious impairment to bodily ftinctions," or "serious dysfiinction of any bodily organ or part.” The 
Bybee-Gonzales Memorandum tvrists this legal standard, and asserts that "severe pain" occurs only in 
connection with a "serious physical condition or injury such as death, organ failure, or serious impairment 
of body functions."^ It purports to give interrogators wide latitude to cause any kind of pain short of that 
kind of severe pain. 


’ This memorandum was made public by the Washington Post in June of 2004, and can be found at 

http://w'w'w'.washingtonpost.com/wp-srvmation/document!4''dojmterrogatjonmcmo20020801.pdf. 

^ John Yoo, Behind die "Torture Memos’; As Confirmation Hearings Near, Lawyer Defends Wartime Policy, San Jose 

Mercury News, Jan. 2, 2005, at 1 P (acknowledging that he "helped draft" the Bybee*Gonzales Memorandum); Toni Locy & Joan 
Biskupic, Interrogation Memo To Be Replaced, USA Today, June 23, 2004, at 2A (identifying Yoo as "the memo’s principal 
author"). 

^ This testimony is based in part on my article. Ethical Issues Raised by the OLC Torture Memorandum, 1 J. Nat’l 

Security L. & Pol’y 455 (2005). 

Bybre-Gonzales Memorandum at 6. 

^ 42 U.S.C. § 1 395 w-22(d)(3KB). 

^ Bybee-Gonzales Memorandum at 6. 
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Another major inaccuracy is found in the memorandum's discussion of presidential authority. The 
Bybee-Gonzales Memorandum asserts that the President can, at least under some circumstances, 
authorize torture despite the federal criminal statute prohibiting it.’ This position is based on an 
expansive view of inherent executive power, but the memorandum does not even mention - let alone 
address - Youngstown Sheet & Tube Co. v. Sawyer, the leading Supreme Court case on this aspect of 
separation of powers.® Youngstown, which invalidated President Truman's seizure of the nation's steel 
mills during the Korean War, seriously undermines any claim of unilateral executive power. The Bybee- 
Gonzales Memorandum does not even acknowledge that the Constitution explicitly grants to Congress the 
powers to define "Offences against the Law of Nations; . . . make Rules concerning Captures on Land and 
Water; . . . [and] make Rules for the Government and Regulation of the land and naval Forces,"’ all of 
which suggest that Congress was well within its constitutional authority in banning torture. 

On both of these points — the threshold of pain that constitutes torture and unilateral executive power 
— the Bybee-Gonzales Memorandum presents highly questionable legal claims as settled law. It does not 
present either the counter arguments to these claims or an assessment of the risk that other legal actors - 
including courts - would reject them. The legal analysis in this memorandum was so indefensible that it 
could not - and did not — withstand public scrutiny. Press reports about and excerpts from the 
memorandum began to surface in early June, 2004, and there was a wave of criticism.'’ The Justice 
Department resisted congressional pressure to turn over the memorandum, insisting that the President had 
a right to confidential legal advice. ' ' When The Washington Post posted the complete text of the 
memorandum on its Web site, the wave of criticism turned into a flood.'’ Eight days later, the Bush 
administration disavowed the memorandum.'® 

Ethical Analysis of the Bybee-Gonzales Memorandum 

The substantive inaccuracies in the Bybee-Gonzales Memorandum are so serious that they implicate 
the legal ethics obligations of its authors. In analyzing the legal ethics issues, it is important to make three 
preliminary observations. First, lawyers who work for the federal government are subject to state ethics 
rales. Under the McDade Amendment,''* federal government lawyers must comply with state ethics rales 
in the states where they represent the government, so both Jay Bybee and John Yoo were subject to the 
D.C. Rules of Professional Conduct. 

Second, these OLC lawyers had as their client an organization - the executive branch of the United 
States government - rather than any individual officeholder.'® Although White House Counsel Alberto 
Gonzales requested the Bybee-Gonzales Memorandum, he was not the client. Instead, he was simply a 
constituent of the organizational client. Ordinarily, lawyers must accept the decisions made by such 
constituents when those constituents are authorized to act on behalf of the organization. But where a 


Bybee-Gonzales Memorandum at 3 1 -39. 

* 343 us. 579 (1952). 

’ U.S. Const, art. I, 8, els. 10, 1 1 , 14. 

” See Dana Priest & R. Jeffrey Smith, Memo Offered Justification for Use of Torture; Justice Dept. Gave Advice in 

2002, Wash. Post, June 8, 2004, at A1 ; Susan Schmidt, Ashcroft Refiises To Release "02 Memo; Document Details Sulfering 
Allowed In Interrogations, Wash. Post, June 9, 2004, at A1 . 

’ ' Susan Schmidt, Ashcroft Refuses To Release "02 Memo; Document Details Suffering Allowed In Interrogations, 

Wash. Post, June 9, 2004, at A 1 . 

The Washington Post posted the memorandum on its Web site on June 14, 2004. See David Ignatius, Small Comfort, 
Wash. Post, June 15, 2004, at A23. Critical commentary on the memorandum included Stephen Gillers, Tortured Reasoning; The 
U.S. Department of Justice Attorneys Who Advised the White House on Military Prisoner Policy Bear Responsibility - Both 
Ethical and Moral - for the Abuse Scandds, Am. Law., July 2004, at 65; Wedgwood & Woolsey, supra note 19. But see Eric 
Posner & Adrian Vennuele, A 'Torture' Memo and Its Tortuous Critics, Wall St. J., July 6, 2004, at A22 (defending the 
memorandum and claiming that its "arguments are standard lawyerly fare, routine stuff'). 

See Mike Allen & Susan Schmidt, Memo on Interrogation Tactics Is Disavowed; Justice Document Had Said Torture 
May Be Defensible, Wash. Post, June 23,2CK)4, at AI; Locy & Biskupic, supra note 15 (quoting a Justice Department official as 

saying, "We're scrubbing the whole thing It will be replaced."). 

28 U.S.C. § 530B(a). 

See D.C. Rules of Prof I Conduct R. 1.13 [hereinaftw D.C. Rules] ("Organization as Client"). 
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lawyer knows that a constituent is acting illegally and that conduct could be imputed to the organization, 
the lawyer must take action to prevent or mitigate that harm. Where the constituent can exercise control 
over the lawyer's future career, taking such action may jeopardize the lawyer’s advancement. 

Nevertheless, the legal ethics rules require lawyers to take action to protect entity clients from harm 
committed by their constituents. 

Third, in analyzing the performance of the lawyers who wrote the Bybee-Gonzales Memorandum, it 
is important to determine whether they were acting as legal advisors or as legal advocates. Different 
ethics rules apply to these two distinct functions. The role of the lawyer as an advocate before a tribunal is 
a familiar one. In that role, the lawyer may make any legal argument as long as it is not frivolous. Her 
only obligation of candor regarding legal argument is that if her opponent fails to mention directly 
adverse controlling authority, she must bring it to the tribunal's attention. When a lawyer gives legal 
advice, on the other hand, she has a professional obligation of candor toward her client. One finds this 
obligation in Rule 2.1, which states that in representing a client, "a lawyer shall . . . render candid 
advice."'^ In advising a client, the lawyer's role is not simply to spin out creative legal arguments. It is to 
offer her assessment of the law as objectively as possible. The lawyer must not simply tell the client what 
the client wants to hear, but instead must tell the client her best assessment of what the law requires or 
allows.” Similarly, Rule 1 .4(b) requires a lawyer to explain the law adequately to her client, so that the 
client can make informed decisions about the representation.'* 

In giving legal advice, a lawyer may provide advice that is contrary to the weight of authority, 
spinning out imaginative legal theories for the client to use. When doing so, however, the candor 
obligation requires the lawyer to inform the client that the weight of authority is contrary to that advice, 
and that other legal actors may come to the opposite conclusion. A lawyer who fails to warn a client about 
the possible illegality of proposed conduct has violated her professional obligations.” 

If a lawyer inaccurately advises a client that proposed illegal action is legal, she harms the client. A 
client may want to hear that conduct she wants to engage in is legal, but the client may face serious long- 
term consequences for such illegal conduct. While a client can choose to act illegally, the consequences 
of illegal conduct should not come as a surprise to the client. Just as a patient can take action that is 
contrary to medical advice, a client can take action even though it is against the law. But such a decision 
should not be accompanied by his lawyer’s false assurance that the conduct is legal. 

The harm to the client from failing to advise about the illegal character of proposed conduct may be 
even greater when the client is an entity rather than an individual. Indeed, a lawyer working for an entity 
client has an enhanced obligation to guard the interests of the entity against wrongdoing by the entity's 
constituents.™ 

The Bybee-Gonzales Memorandum purports to offer legal advice. Its authors. Jay Bybee and John 
Yoo, had an obligation to be candid with their client, the executive branch. The constituent who requested 
the memorandum, then White House Counsel Alberto Gonzales, may have wanted a particular answer to 
his questions about the torture statute. But the OLC lawyers had a professional obligation to give 
accurate legal advice to their client, whether or not the client's constituent wanted to hear it. Based on the 
available facts, it appears that Bybee and Yoo failed to give candid legal advice, violating D.C. Rule 2.1, 
and that they failed to inform their client about the state of the law of torture, violating D.C. Rule 1 .4. 


D.C. Rule 2.1. 

” Commentl to D.C. Rule2.1 states that "a lawyer should not be deterred from giving candid advice by the prospect that 
the advice will be unpalatable to the client." 

D.C. Rule 1 .4(b) states: ”A lawyer shall explain a matter to die extent reasonably necessary to permit the client to make 
informed decisions regarding the representation.” 

See Summit, Rovins & Feldesman v. Fonar Corp., 213 A.D.2d 201 (N.Y. App. Div. 1995) (lawyer sued for negligently 
failing to predict and explain to client the likelihood that corporate strategy would not succeed). 

D.C. Rule 1.13. 
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Legal Uncertainty and Second-Guessing 

The legal ethics issue with respect to the Bybee-Gonzales memorandum is not simply whether the 
memorandum got the law wrong. Other OLC memoranda have made legal claims that courts have later 
rejected, and yet there is no issue about whether the authors of those memoranda violated their ethical 
obligation to give candid legal advice. 

For example, during the fall of 200 1 , when the George W. Bush administration wanted to imprison 
and interrogate alleged al Qaeda members in a place insulated from the supervision of United States 
courts, the Defense Department asked the Justice Department's OLC whether federal courts would 
entertain habeas corpus petitions filed by prisoners at the Naval Base at Guantanamo Bay, Cuba, or 
whether they would dismiss such petitions as beyond their jurisdiction. 

On December 28, 2001, OLC responded with a thorough and balanced analysis of how the federal 
courts were likely to resolve the jurisdictional question."' The memorandum explained the arguments 
against such jurisdiction, but it also explored possible strengths in the opposing position. The 
memorandum predicted that federal courts would not exercise jurisdiction but explained the risk of a 
contrary ruling. Acting in reliance on this memorandum, the government started imprisoning and 
interrogating alleged al Qaeda members at Guantanamo the following month, cognizant of the risk that a 
federal court might find habeas jurisdiction. 

In 2004, the Supreme Court considered habeas corpus claims by prisoners at Guantanamo, and 
reached a result contrary to that predicted by the Justice Department memorandum, ruling that the district 
court did have jurisdiction.^^ The fact that the Court came to a different conclusion than that advanced by 
OLC does not, however, mean that the OLC attorneys failed to fulfill their professional obligations to 
their client. The authors appropriately explained the risk of an adverse decision, and they provided 
enough information for the client to understand that risk and make decisions accordingly. 

Whenever a lawyer offers a legal opinion, there is always a possibility that other legal actors will take 
a contrary view. If that risk is substantial and the lawyer apprises the client of the magnitude of that risk, 
the lawyer has adequately advised and informed the client.^^ Even if a court later disagrees with the 
lawyer’s opinion, that does not mean that the lawyer failed to fulfill her professional obligation to her 
client. As long as the lawyer explained the risk of an adverse decision and provided enough information 
for the client to understand that risk, the lawyer has fulfilled her obligations to candidly advise and 
adequately inform her client. That is where the Bybee-Gonzales memorandum fails. 

Accountability for the OLC Lawyers 

Lawyers at the Office of Legal Counsel played a key role in the Bush Administration’s decisions 
about the treatment of captured al Qaeda prisoners. Their inaccurate statements about the criminal 
prohibition on torture may have contributed to the torture of these prisoners. These inaccuracies are so 
glaring that these lawyers appear to have violated their professional duty to candidly inform their client of 
the law. The authors of this memorandum should be held accountable for their conduct. 

Last year, bar authorities dismissed an ethics complaint against one of these lawyers, noting that 
“[mjany of the witnesses and documents relevant to an investigation into his conduct are beyond the 
subpoena power of this office.”^'' This week, news reports indicate that additional ethics charges are 


Memorandum for William i. Haynes it. General Counsel, Dept of Defense, from Patrick F. Philbin Sc John C. Yoo, 
Deputy Asst Attorneys General, Possible Habeas Jurisdiction over Aliens Held in Guantanamo Bay, Cuba, Dec. 28, 2001. 

Rasul V. Bush, 542 U.S. 466, 484 (2004). 

“ 1 Gcoflrey C. Hazard, Jr. & William W. Hodes, The Law of Lawyering 3.2, at 3-5 (3d ed. 2001) ("A thoughtful 

opinion on a difficult or unsettled question is not incompetent even if it later proves to have been wrong. ... On the other hand, 

. failure to ascertain readily accessible precedents . . . may ... be [a] violationf] of [Model] Rule 1.!.)." 

May 7, 2008 letter from Paul J. Killion, Pennsylvania Chief Disciplinary Counsel, to Steven R. Newcomb (available at 
http://www.aftetdownmgstreet.org/sites/afterdowningstreet.oig/fites^oobar2.pdf). 
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being filed against Yoo, Bybee and other Bush Administration lawyers. If bar authorities are going to 
investigate these charges, they will need access to information about what these lawyers did. 

Congress can play an important role in ensuring that these lawyers are held accountable. By 
investigating and disclosing information about what these OLC lawyers did. Congress can help ensure 
that bar authorities will have access to the information they need to determine whether John Yoo and Jay 
Bybee complied with their professional obligations. 


Kathleen Clark is a law professor at Washington University in St. Louis, where she teaches courses on national 
security law and ethics. She also teaches in the law school’s Congressional and Administrative Law Clinic in 
Washington, DC, and has taught at the University of Michigan and Cornell law schools. She is past Chair of the 
National Security Law Section of the Association of American Law Schools, and is a member of the American Law 
Institute. Clark has led government and legal ethics workshops in Europe, Africa, and South America. After 
graduating from Yale Law School, she clerked for Federal District Judge Harold H. Greene in Washington, D.C., 
and then served as counsel to the U.S. Senate Judiciary Committee. She has written about government lawyers’ 
ethical obligations in Confidentiality Norms and Government lMwyers,i5 WASH. U.L. Rev. 1033 (2007) and 
Ethical Issues Raised hy the OLC Torture Memorandum, I 3. Natl. SECURITY L. & POL’Y 455 (2005). 
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Statement of Charles J. Cooper 

Hearing before the 
Senate Judiciary Committee 

Subcommittee on Administrative Oversight and the Courts 
“What Went Wrong: 

Torture and the Office of Legal Counsel in the Bush Administration” 
May 13, 2009 


Thank you Senator Whitehouse, and members of the Subcommittee, for inviting 
me to submit testimony on the controversy that has attended the Office of Legal 
Counsel’s legal opinions concerning the use of harsh interrogation techniques on 
detainees captured in the War on Terror. 

I think that it is important at the outset to remember the extraordinary context in 
which this and other terrorism-related legal issues have arisen. Our country is well into 
the eighth year of an out-and-out war with those who seek the destruction of our nation 
and our way of life. And in times of war there is one constitutional officer charged with 
day-in, day-out responsibility to protect the lives, liberty, and property of the American 
people: the Commander-in-Chief. The President is constitutionally obliged to prosecute 
this war so as to protect our nation and to secure our freedom and way of life. 

Daily, then, the war-time President must strive to strike and maintain a delicate 
balance between ordering measures deemed necessary to protect us from terrorists 
and keeping faith with the Constitution that grants and cabins his powers, and that 
guarantees our liberties. The questions of executive power that the Bush Administration 
faced are not academic. The threat assessment that the President reads each and 
every morning makes the President and his advisors painfully aware of the gravity of 
their decisions and the urgent circumstances in which they must be made. As each 
issue comes to the President’s desk for decision, he is faced with the stark reality that 
the lives of Americans are genuinely at constant risk. The war-time Executive must 
often act without the benefit of time for prolonged study and reflection, and his national 
security decisions sometimes must be shrouded in secrecy, must call for harsh and 
intrusive measures, and must place American lives at risk. In dangerous times such as 
these, with regard to difficult decisions such as these, can the imperative to grant the 
Executive the benefit of genuine legal doubt be any greater? Like Robert Jackson, the 
former Attorney General and Supreme Court Justice, I believe the President, especially 
in time of war, is surely entitled to “the benefit of a reasonable doubt as to the law.’’^ 


’ See Jack L. Goldsmith, The Terror Presidency 35 (2007) (quoting Eugene C. 
Gerhart, America’s Advocate: Robert H. Jackson 221-22 (1958)). 
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This has traditionally been the view of ttie President’s legal advisors in the Office 
of Legal Counsel; certainly it was OLC’s view during the time when I served in that 
office in the Reagan Administration. To be sure, the President must be able to rely on 
OLC for independent legal analysis and advice; advocacy in defense of an 
Administration policy or action is a responsibility that fails on other components of the 
Department. OLC is obliged to "provide advice based on its best understanding of what 
the law requires," and the office’s faithful performance of that function will at times 
require it to advise that “the law precludes an action that [the] President strongly desires 
to take.’’^ But OLC is not a court, and its independence does not entail the neutrality 
that is the hallmark of judicial independence. “OLC differs from a court in that its 
responsibilities include facilitating the work of the Executive Branch and the objectives 
of the President, consistent with the requirements of the law.’’® Indeed, “OLC must take 
account of the administration’s goals and assist their accomplishment within the law.”* 
Thus, OLC should maintain a relationship of what I call “friendly independence” to the 
Administration and the President it serves. 

OLC often confronts legal issues that do not have black or white answers; many 
are close and difficult questions of law, and the answer is sufficiently uncertain — 
sufficiently gray— that OLC cannot properly, conscientiously say that the proposed 
Executive Branch action is legally precluded. If the answer falls in the gray area — it is 
neither yes or no, but rather is maybe yes and maybe no — then the action is not 
controlled by law, and the President is free to choose the course that best serves his 
purpose and goals, in full view of the legal risks. 

I am a Republican, and in general, I was a supporter of many of former President 
Bush’s policies. But on occasion I too was critical of the Bush Administration’s 
positions, including positions concerning the scope of executive authority. For example. 
President Bush's attempt to direct state courts to “give effect” to a ruling of the 
International Court of Justice was, to my mind, well beyond the scope of his powers 
under the Constitution and the relevant treaty.® But my disagreement with the Bush 
Administration on this issue did not bring me to the conclusion that President Bush had 
forsaken the rule of law.® To the contrary, this is not an easy question, and President 
Bush presented reasoned and reasonable arguments in support of his position. Indeed, 
the question whether the President has authority to direct state courts to obey a 
judgment of the ICJ was resolved by the Supreme Court just last Term, and while 
President Bush's position was rejected by a majority of the Court, three Justices 


^ Guildelines for the President’s Legal Advisors, 81 Indiana L. J. 1345, 1348-49 
(2006). 

^Id. 

* Id. 

® See Medellin v. Texas, 128 S. Ct. 1346, 1355 (2008). 

® 1 have studied these two issues deeply enough to have formed an opinion on 
them; I have not done so on any other issue discussed in this testimony. 

2 
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dissented and one concurred only in the Court’s judgment. It cannot reasonably be 
said, therefore, that President Bush’s legal position was unreasonable.^ 

So while the Bush Administration, in my view, may have erred in its analysis of 
certain legal questions, it is entirely proper and natural for the Executive Branch 
generally to favor, and to jealously protect, the powers and prerogatives of the office of 
the Presidency. That each branch of government will be alert to and guard against 
encroachment by the others is a fundamental premise on which the separation of 
powers is based. Indeed, the Clinton Administration was itself sharply criticized for its 
“absolutist pretensions” in military matters, and his Office of Legal Counsel was no 
shrinking violet when it came to enunciating a robust vision of executive power.® During 
the Clinton Administration, OLC approved the CIA’s original rendition program,® the 
attempted assassination of Osama bin Laden, the use of presidential signing 
statements,’’ and presidential override of statutes impinging on what might be called 
unitary executive powers.’^ 

The closeness of the questions that confronted the Bush Administration in the 
War on Terror is perhaps best reflected in the series of cases dealing with the detention 
and prosecution of foreign terrorists and enemy combatants. The debate over these 
issues, more than any other separation-of-powers issue in the last eight years, has 
been settled in our courts. And in the federal courts of appeals — that is, in the courts 
that are bound to follow faithfully Supreme Court precedent — the Bush Administration is 


^ The question whether the executive privilege exempts close White House 
advisors from the compulsion of a lawful congressional subpoena is pending before the 
Court of Appeals for the District of Columbia Circuit. 

® Goldsmith, supra note 1, at 36-37 & nn. 20-22 (citing David Gray Adler, 

Clinton, the Constitution, and the War Power, in The Presidency and the Law: The 
Clinton Legacy 46 (David Gray Adler & Michael A. Genovese eds., 2002)). 

® See id. 

See id. at 36, 104, 106. 

” Memorandum from Walter Dellinger, Assistant Attorney General, to Bernard N. 
Nussbaum, Counsel to the President (Nov. 3, 1993). 

See, e.g., Memorandum from Walter Dellinger, Assistant Attorney General, to 
Abner J. Mikva, Counsel to the President, Presidential Authority to Decline to Execute 
Unconstitutional Statutes, (Nov. 2, 1994) (“Let me start with a general proposition that I 
believe to be uncontroversial; there are circumstances in which the President may 
appropriately decline to enforce a statute that he views as unconstitutional.”); id. (“The 
President has enhanced responsibility to resist unconstitutional provisions that encroach 
upon the constitutional powers of the Presidency.”); Memorandum from Walter 
Dellinger, Assistant Attorney General, to Alan J. Kreczko, Special Assistant to the 
President and Legal Advisor to the National Security Council, Placing of United States 
Armed Forces under United Nations Operational or Tactical Control (May 8, 1996) (“The 
proposed amendment unconstitutionally constrains the President's exercise of his 
constitutional authority as Commander-in-Chief. Further, it undermines his constitutional 
role as the United States' representative in foreign relations.”). 
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undefeated in the major War on Terror Cases. In those cases — Rasul Hamdi,^^ 
Hamdan,^^ and Boumediene'^ — of the twelve votes cast by court of appeals Judges, 
eleven of them came down on the side of the Bush Administration. That striking judicial 
endorsement of the Bush Administration’s positions sureiy estabiishes that they were 
well grounded in Supreme Court precedent and fell squarely within the mainstream of 
constitutional thought on these issues. And while the Supreme Court ultimately rejected 
the Bush Administration’s positions in these cases, each of them was decided by a 
closely divided Court over vigorous dissents. 

Thus, one can hardly fault OLC for failing to predict, for example, the 
Boumediene Court’s abandonment of a venerable case like Eisentrager.^^ As Justice 
Scaiia explained: 

The President relied on our settled precedent in Johnson v. Eisentrager . . 

. when he established the prison at Guantanamo Bay for enemy aliens. 

Citing that case, the President’s Office of Legal Counsel advised him “that 
the great weight of legal authority indicates that a federal district court 
could not properly exercise habeas jurisdiction over an alien detained at 
[Guantanamo Bay].’’ . . . Had the law been otherwise, the military sureiy 
would not have transported prisoners there, but would have kept them in 
Afghanistan, transferred them to another of our foreign military bases, or 
turned them over to allies for detention. Those other facilities might well 
have been worse for the detainees themselves.^® 

Justice Scaiia also explained, convincingly I think, why the Eisentrager Court was 
faithful to the Constitution and the Boumediene majority was not.^® But quite apart from 
the merits of the Boumediene decision, as a policy matter it represents a clear and 
present threat to our military’s effectiveness in fighting the War on Terror. As Chief 
Justice Roberts asked, who wins with the Court’s usurpation of the political branches’ 
prerogative of “control over the conduct of this Nation’s foreign policy?’’^® The Chief 
Justice answered: “Not the rule of law, unless by that is meant the rule of lawyers, who 
will now arguably have a greater role than military and intelligence officials in shaping 
policy for alien enemy combatants.”^’ Indeed, in the vacuum created by the Court’s 
decision, it is not at all clear what law applies to the detainees, what rights they have, or 


Rasul V. Bush, 542 U.S. 466 (2004). 

Hamdi V. Rumsfeld, 542 U.S. 507 (2004). 

Hamdan v. Rumsfeld, 548 U.S. 557 (2006). 

Boumediene v. Bush, 128 S. Ct. 2229 (2008). 

Johnson v. Eisentrager, 339 U.S. 763 (1950). 

128 S. Ct. at 2294 (Scaiia, J., dissenting). 

See id. at 2303-06. 

“ Id. at 2293 (Roberts, C.J., dissenting). 

Id. See also id. at 2302 (Scaiia, J., dissenting) (“It is a sad day for the rule of 
law when such an important constitutional precedent is discarded without an apologia, 
much less an apology.”). 
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how our military personnel may conduct captures and detentions anywhere in the 
world.^^ As Justice Jackson aptly explained in Esentrager. “It would be difficult to 
devise more effective fettering of a field commander than to allow the very enemies he 
is ordered to reduce to submission to call him to account in his own civil courts and 
divert his efforts and attention from the military offensive abroad to the legal defensive 
at home. Nor is it unlikely that the result of such enemy litigiousness would be a conflict 
between judicial and military opinion highly comforting to enemies of the United 
States.”^^ 


The Boumediene Court, it should be noted, overturned the Military Commission 
Act of 2006, which was Congress's carefully considered statutory framework for 
prosecuting the Guantanamo detainees. In other words, both political branches — not 
just President Bush — made a constitutional determination regarding a proper course of 
action with regard to the detainees, only to have it, in the words of Chief Justice 
Roberts, “unceremoniously brushed aside"^'’ by five Justices who no longer thought a 
well-settled World-War-ll-era decision was worthy of respect. Worse still is that the 
statute eviscerated by Boumediene resulted from the precise legislative process that 
four members of the Boumediene majority had recommended just two years earlier in 
Justice Breyer’s Hamden concurrence, which stated that “nothing prevents the 
President from returning to Congress to seek the authority [for the trial of detainees by 
military commissions] he believes necessary.”^® Thus, the Boumediene majority 
essentially ignored Justice Jackson’s famous formulation in the Steel Seizure Case that 
when the President acts pursuant an act of Congress his authority is “at its maximum” 
and should be accorded “the strongest of presumptions and the widest latitude of 
judicial interpretation.”^® 

Indeed, prior to the War on Terror cases, the Supreme Court had uniformly 
accorded the President great deference in the area of national security and foreign and 
military affairs. This bedrock constitutional principle was recognized by Alexander 
Hamilton in The Federalist,^^ and has been respected by Justices of all eras and 


“ Maqaleh v. Gates, 2009 U.S. Dist. LEXIS 29464, No. 06-1669 (D.D.C. Apr. 2, 
2009) (habeas protection extended to detainees held at Bagram Airfield in Afghanistan). 

“ Johnson v. Eisentrager, 339 U.S. 763, 779 (1950). 

128 S. Ct. at 2293 (Roberts, C.J., dissenting). 

Hamdan v. Rumsfeld, 548 U.S. 557, 636 (2006) (Breyer, J., concurring). 

^ Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-37 (1952) 
(Jackson, J., concurring). 

The Federalist No. 74 (Hamilton) at 446 (1788) (Clinton Rossiter ed., 1961) 
(“Of all the cares or concerns of government, the direction of war most peculiarly 
demands those qualities which distinguish the exercise of power by a single hand. The 
direction of war implies the direction of common strength; and the power of directing 
and employing the common strength, forms a usual and essential part in the definition 
of the executive authority.”). 
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ideological stripes, from Chief Justice Marshall during his congressional career,^® to 
Justice Story in his famous Commentaries,^® to Justice Grier in The Prize Cases,* to 
Justice Sutherland in the Curtiss-Wright opinion , to Justice Douglas in Pink v. New 
York?^ to Justice Jackson in the Steel Seizure Cases®® and Eisentrager,^ to Justice 
Blackmun in Department of the Navy k Egan^ to Chief Justice Rehnquist in Regan 
Waid?^ As Justice Sutherland explained, the President “has the better opportunity of 
knowing the conditions which prevail in foreign countries, and especially is this true in 


United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) 
(quoting Annals, 6th Cong., col. 613) (“The President is the sole organ of the nation in 
its external relations, and its sole representative with foreign nations.”'). 

* 3 J. Story, Commentaries on U.S. Constitution §1485 (“The command and 
application of the public force, to execute the laws, to maintain peace, and to resist 
foreign invasion, are powers so obviously of an executive nature, and require the 
exercise of qualities so peculiarly adapted to this department, that a well-organized 
government can scarcely exist, when they are taken away from it.”); id. (“Of all the 
cases and concerns of government, the direction of war most peculiarly demands those 
qualities, which distinguish the exercise of power by a single hand.”); id (“Unity of plan, 
promptitude, activity, and decision, are indispensable to success; and these can 
scarcely exist, except when a single magistrate is entrusted exclusively with the 
power.”). 

®® 67 U.S. (2 Black) 635, 670 (1863) (“Whether the President in fulfilling his 
duties, as Commander-in-[C]hief, in suppressing an insurrection, has met with such 
armed hostile resistance, and a civil war of such alarming proportions as will compel 
him to accord to them the character of belligerents, is a question to be decided by him, 
and this Court must be governed by the decisions and acts of the political department of 
the Government to which this power was entrusted.”). 

United States v. Curtiss-Wright Export Corp., 299 U.S. 304, 319 (1936) (“In this 
vast external realm, with its important, complicated, delicate and manifold problems, the 
President alone has the power to speak or listen as a representative of the nation.”). 

315 U.S. 203, 229-30 (1942) (noting that the President "is the sole organ of the 
federal government in the field of international relations” and that “[ejffectiveness in 
handling the delicate problems of foreign relations requires no less”) (quotations marks 
omitted). 

®® 343 U.S. at 645 (Jackson, J., concurring) (“I should indulge the widest latitude 
of interpretation to sustain his exclusive function to command the instruments of 
national force, at least when turned against the outside world for the security of our 
society.’’). 

See, e.g., 339 U.S. at 789 (“Certainly it is not the function of the Judiciary to 
entertain private litigation — even by a citizen— which challenges the legality, the 
wisdom, or the propriety of the Commander-in-Chief in sending our armed forces 
abroad or to any particular region."). 

®® 484 U.S. 518, 529-30 (1988) (“[CJourts traditionally have been reluctant to 
intrude upon the authority of the Executive in military and national security affairs.”). 

®®468 U.S. 222, 243(1984). 


6 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00256 Fmt 6( 


Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 


PsN: CMORC 


s 





251 


time of war."^^ Perhaps the most striking, and alarming, feature of the majority opinions 
in the recent War on Terror cases is that they either entirely ignore, or only faintly hint 
at, this canonical separation of powers principle. That a bare majority of the Supreme 
Court has now effectively cast aside this long history of deference in an area so critical 
to our national security is, I submit, the most significant development in the separation- 
of-powers area to come out of the last eight years. 

The legal opinions by OLC addressing the use of aggressive interrogation 
techniques on high-value terrorist detainees have understandably been the subject of 
intense controversy and congressional scrutiny. Indeed, it is in this area that the Bush 
Administration and its lawyers have faced the harshest criticism, with the most pointed 
vitriol directed at Professor John Yoo, the author of the August 2002 and March 2003 
OLC opinions on this subject. Some of the criticism of the analysis in those opinions 
appears to me to be well taken, and the OLC itself— prior to any public disclosure of the 
memoranda — developed misgivings about the reasoning in the opinions and rightly set 
about the process of modifying them. Thus, while the so-called Yoo memoranda may 
well represent an instance of OLC erring in its legal analysis, the full story of these 
memoranda reflects OLC making difficult and close legal calls under exigent 
circumstances, continually reassessing its legal advice with the benefit of further study 
and experience, and then making corrections that were deemed warranted. This is 
respect for the rule of law at work. 

And let me reemphasize that the Executive Branch lawyers who worked on this 
issue, both in the immediate aftermath of 9/1 1 and beyond, acted under some of the 
most trying circumstances imaginable for a lawyer. As Professor Jack Goldsmith, the 
Assistant Attorney General who withdrew the Yoo memoranda, explained: “When the 
original opinion was written in the weeks before the first anniversary of 9/11, threat 
reports were pulsing as they hadn't since 9/1 1 .’’®® And while some of the reasoning of 
Professor Yoo’s memoranda has been officially overruled by OLC, I am aware of no 
evidence that he, or any of the other lawyers in the Justice Department who were 
involved in preparing the memoranda, acted in bad faith in performing their duties. 
Indeed, the initial decisions made by the Bush Administration with regard to specific 
interrogation techniques withstood the further legal scrutiny of three successive 
generations of leadership in OLC during that Administration. 

Which brings me to the recent demands for ethical inquiries and criminal 
investigations of Bush Administration lawyers. I agree with Professor Alan Dershowitz, 
who has said this: “The real question is whether investigating one's political opponents 
poses too great a risk of criminalizing policy differences — especially when these 
differences are highly emotional and contentious, as they are with regard to Iraq, 


Curtiss-Wright Export Corp., 299 U.S. at 320; see also id. (“He has his 
confidential sources of information. He has his agents in the form of diplomatic, 
consular and other officials. Secrecy in respect of information gathered by them may be 
highly necessary, and the premature disclosure of it productive of harmful results.’’). 

^ Goldsmith, supra note 1 , at 165. 
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terrorism and the like. The fear of being criminally prosecuted by one’s political 
adversaries has a chilling effect on creative policy making and implementation."®® The 
notion that Executive Branch lawyers are fair game for ethical investigation and criminal 
prosecution whenever their advice sparks controversy and disagreement is a recipe for 
denuding the Justice Department and other agencies of the best and brightest in the 
legal profession. Even tranquil times, let alone times of war and national peril, 
engender serious debate and vigorous disagreement over matters of policy and law. If 
disagreement between lawyers is sufficient to provoke criminal investigation or 
disciplinary proceedings, why would anyone — of either party or no party — serve as a 
lawyer for the government? 

Lastly on the subject of harsh interrogation techniques, let me say a bit about the 
substance. Senator Schumer had this to say in 2004: 

I think there are probably very few people in this room or in America who 
would say that torture should never, ever be used, particularly if 
thousands of lives are at stake. Take the hypothetical; If we knew that 
there was a nuclear bomb hidden in an American city and we believed 
that some kind of torture, fairly severe maybe, would give us a chance of 
finding that bomb before it went off, my guess is most Americans and 
most senators, maybe all, would say, “Do what you have to do." [l]t's 
easy to sit back in the armchair and say that torture can never be used. 

But when you’re in the foxhole, it’s a very different deal. And I respect — I 
think we all respect the fact that the President’s in the foxhole every day."*® 

Senator Schumer’s forthright observations on this issue underscore Just how difficult 
these decisions are for the President, sometimes even in the face of statutory 
prohibitions. Congress has now outlawed any “cruel, inhuman, or degrading 
treatment,’"*' apparently including waterboarding. But suppose a situation arose in 
which a detainee had information that might prevent a nuclear attack in this city. And 
suppose further that the President was told that waterboarding the detainee would 
probably prove effective in immediately eliciting the information? Should the President 
reject the tactic in unblinking obedience to the statute, at the risk of catastrophic loss to 
our Nation? Or do his powers as Commander-in-Chief exempt him from the 
requirements of the statute in such a dire emergency? This was certainly President 
Lincoln’s view, and he famously defended his suspension of the writ of habeas corpus 
by asking whether we should allow “all the laws but one to go unexecuted and the 


®® Alan M. Dershowitz, Indictments Are Not the Best Revenge, Wall Street 
Journal, Sept. 12, 2008, at A17, available at 

http://online.wsj.com/article/SB1 221 1 7524229925725. html?mod=opinion__main_comme 
ntaries. 

‘*® Hearing Before the Senate Judiciary Committee, 108th Cong. 33-34 (June 8, 
2004) (Statement of Charles E. Schumer). 

’** 42 U.S.C. § 2000dd. 
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Government itself go to pieces lest that one be violated.”'*^ Yet there are some today 
who argue that the Constitution does not grant the President this power, that he acts at 
his peril if he elects to order measures that would violate the law. I am not certain that 
this view is wrong, but I am certain that it is not self-evidently correct, and anyone who 
says it is displays far more constitutional hubris than the lawyers in the Bush 
Administration. In any event, the notion that executive officials ought to be prosecuted, 
held liable in a civil court, or face bar discipline proceedings for venturing to answer 
such questions is indeed chilling, and misguided. 

In sum, the Bush Administration’s record on separation-of-powers must be 
reviewed and Judged in the context of the extraordinarily difficult and perilous times in 
which it was made. While I have no doubt that the Bush Administration, like all 
administrations, made some errors, the record simply does not support the charge that 
the lawyers serving that Administration were indifferent to, let alone contemptuous of, 
the rule of law. I cannot imagine a more important, yet more difficult, more trying, more 
thankless, and, indeed, more perilous Job for a lawyer than being a legal advisor to the 
President and the Administration in the weeks and months following 9-11. I give thanks 
that I was not confronted with so grave and difficult a responsibility during my time at 
OLC, and I am grateful to the men and women who have served their country in that 
office in these awful circumstances. 


William H. Rehnquist, All the Laws But One, Civil Liberties in Wartime, at 
38 (1998) (quoting President Abraham Lincoln, Message to a Special Session of 
Congress (July 4, 1861)). 
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Wisconsin 
May 13, 2009 


Statement of U.S. Senator Russ Feingold 

Hearing on "Torture and the Office of Legal Counsel in the Bush Administration" 
Senate Judiciary Subcommittee on Administrative Oversight and the Courts 

"This hearing is an important step in shedding light on one of the worst abuses of the 
past administration. Let me be perfectly clear. This so-called enhanced interrogation 
program was illegal. It was contrary to our national values. And it undermined our 
national security. Like Chairman Whitehouse, I am a member of the Intelligence 
Committee. Nothing I have seen - including the two documents to which former Vice 
President Cheney has repeatedly referred - indicates that the torture techniques 
authorized by the last administration were necessary, or that they were the best way 
to get information out of detainees. The former vice president is misleading the 
American people when he says otherwise. 

"Mr. Chairman, I support further declassifications, including of the rest of the Justice 
Department memos and letters on this program, the Inspector General report, and 
the work of the Intelligence Committee, provided their release would not jeopardize 
national security. I have also sought the declassification of my own correspondence, 
which I sent to then-CIA Director Hayden, detailing my opposition to the program. 

"While the revelations of the past month are uncomfortable for some, they are 
absolutely essential if this country is to return to the rule of law. I am pleased that 
members of the Judiciary Committee and the Intelligence Committee are moving 
forward to determine exactly what happened. I continue to believe an independent 
commission, as Chairman Leahy has proposed, is needed, so that we can finally 
understand and come to terms with this dark chapter in our recent history." 
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STATEMENT BEFORE THE 
UNITED STATES SENATE 
COMMITTEE ON THE JUDICIARY 

ADMINISTRATIVE OVERSIGHT AND THE COURTS SUBCOMMITTEE 
HEARING ON THE TREATMENT OF DETAINEES IN U.S. CUSTODY 

MAY 13™, 2009 


Submitted by 

STEVEN M. KLEINMAN, COLONEL, USAFR 


Mr. Chairman and distinguished members of the committee, it is an honor to submit 
this written testimony for your consideration. 

I am hopeful that the military resume submitted with my written testimony — one 
that recounts a twenty-five year career invested in human intelligence operations, 
interrogation, special survival training, and intelligence support to special 
operations — will provide sufficient bona fides as to the experience and expertise 
upon which the following observations and arguments shall be rendered. 

The challenges we face today with respect to the detention and interrogation of 
foreign nationals are substantial and multifaceted; enduring legal, operational, 
geostrategic, and moral consequences will almost certainly emerge from the 
decisions we make. To ensure those consequences are consistent with our long-term 
national interests will require nothing less than a transformation in U.S. policy and 
in the fundamental assumptions we have about the role of interrogation operations 
as an intelligence collection process and as a tool of statecraft. In support of this 
contention, I have delineated a number of critical questions surrounding this vital 
issue, along with key judgments that will serve to both illuminate the underljdng 
factors and present recommendations for how we might respond. 


1. Given America’s unsurpassed capabilities and sophistication in 
technical Intelligence, why are interrogation operations still considered 
necessary within the current geostrategic environment? 

Key Judgment : Many within the U.S. Intelligence Community (IC) were 
surprised at the emergence of interrogation — a craft that can be traced back 
to antiquity — as a critical means of collecting vital intelligence data in the 
first conflicts of the twenty-first century. This is largely the result of the 
unexpectedly sophisticated strategies executed by our current adversaries in 
countering America’s technological edge, strategies that focused on 
substantially reducing their electronic footprint and employing creative new 
measures for communicating by ways both modern and ancient: through the 
worldwide web as well as through a global network of social contacts. In 
addition, in the asymmetric operational environment, the amorphous cellular 
structure of terrorist and insurgent groups simply does not present the 
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physical size or electronic signature of a conventional force, making it far 
more difficult to complete the critical intelligence, surveillance, and 
reconnaissance cycle of find (i.e., locate), fix (i.e., pinpoint location at a precise 
time and place), and finish (i.e., confirm that a target or threat has been 
eliminated). 

At the same time, the adversary has utilized off-the-shelf technology in novel 
ways that have proven difficult to counter (e.g., improvised explosive devices). 
Under such circumstances, the ability to gain timely and comprehensive 
insights into adversarial plans and intentions becomes of greater importance 
than simply a fundamental assessment of their capabilities. It should be 
noted that the ability to gather a comprehensive and timely understanding of 
plans and intentions has long been recognized as a unique strength of the 
human intelligence discipline, specifically to include interrogation. 

In sum, counterinsurgency and counterterrorism are intelligence-driven 
activities where information collected directly from the adversary in a face-to- 
face encounter cannot be replaced by technical collection methods alone. 
Interrogation has therefore become — and will likely remain — a vital 
intelligence collection platform. 


2. What is the foundation of current interrogation doctrine? 

Key Judgment : The ultimate source material for the strategies and tactics set 
forth in such documents as the Army Field Manual on interrogation remains 
enigmatic. However, archival research strongly suggests that the 
interrogation approach strategies prescribed in the Field Manual (e.g., Pride 
and Ego Down, We Know All, etc.) were likely the product of an after-action 
study of tactical interrogations completed in the period shortly after the end 
of World War II. 

Although this doctrine has formed the basis for interrogation training and 
operations in the decades that followed, many of the principles — even the 
paradigm — upon which it is founded are both unsubstantiated by science 
and/or outdated by best practices. To place this in proper context, one must 
consider the following; 

• The last formal, scientific study of interrogation methodology by the U.S. 
Government (not counting the CIA-sponsored studies involving the 
administration of drugs and the use of sensory deprivation) was completed 
in 1966. 

• None of the methods described in the Army Field Manual have ever been 
subjected to objective studies for the purpose of assessing their operational 
efficacy. While anecdotal representations abound, no one at this point can 
offer an objective, science-based argument for their effectiveness. 
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In contrast, a growing body of evidence drawn from extensive research in 
the behavioral sciences strongly suggests that many of these approaches 
are of little or no value in persuading, motivating, or inducing a detainee to 
provide meaningful information; furthermore, that same body of research 
provides compelling evidence that many of these tactics are arguably 
counterproductive in eliciting reliable and comprehensive information. 


3. Are the Central Intelligence Agency’s Enhanced Interrogation 
Techniques based on scientific research and/or longstanding operational 
experience? 

Key Judgment : While the CIA has long been recognized as America’s premier 
human intelligence organization, prior to the attacks of September 11*, 2001 
the Agency had no interrogation program, did not employ interrogators, had 
no in-house interrogation training program, nor had it conducted research 
into interrogation since the questionable studies involving drug-augmented 
methods in the 1960s-70s. While Agency personnel had been involved in 
interrogations periodically throughout its history (e.g., on a limited scale 
during the Vietnam War, in the custodial interrogation of defectors such as 
the Russian Yuri Noseko in the early 1960s), interrogation has never been an 
element of its assigned mission set. 

By 2002, the CIA unilaterally assumed an interrogation mission that focused 
on high-level detainees. This effort involved the expeditious deployment of 
Agency personnel — many of whom were analysts or human intelligence 
officers with little or no training in interrogation — augmented by outside 
contractors. Open source reports have established the interrogation 
paradigm that ultimately informed these activities was the product of two of 
these contractors. These individuals were retired military psychologists who, 
while having extensive experience in SERE (survival, evasion, resistance, 
and escape) training, collectively possessed absolutely no firsthand 
experience in the interrogation of foreign nationals for intelligence purposes. 

To bring this unfolding scenario into better focus, it must be understood that 
the resistance to interrogation portion of SERE instruction takes place 
exclusively within a carefully controlled training environment and involves 
only U.S. military personnel. Nonetheless, the core of the enhanced 
interrogation techniques employed by the CIA in the war on terror were the 
very same methods acted out on a more limited scale — under carefully 
controlled conditions — ^by SERE instructors during the practical exercises 
that are an essential feature of resistance to interrogation training. These, in 
turn, were designed to replicate the interrogation methods employed during 
the Cold War and beyond by a number of hostile countries, including many 
that were not signatories to the Geneva Conventions. It is also important to 
emphasize that these methods — ^which formed the basis for what was once 
known as the Communist Interrogation Model — were used primarily to 
extract false confessions and/or to compel a prisoner to produce propaganda. 
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Given this dynamic, the employment of such methods to elicit reliable and 
comprehensive intelligence from detainees would appear to be strongly 
contraindicated. 


4. What are the potential risks involved in the employment of coercive 
methods of interrogation? 

Key Judgment : Any policy that authorizes the systematic employment of 
coercive methods will inherently carry substantial risks on both an 
operational and geostrategic level. 

As noted previously, there are no scientific data nor objective operational case 
studies to support the contention that a paradigm of interrogation that relies 
upon force, where compliance is obtained through the purposeful application 
of physical, psychological, and/or emotional stress, will consistently generate 
reliable, comprehensive, or timely intelligence from a resistant detainee. In 
fact, there are a number of substantive arguments against such a framework, 
including the following: 

• The use of coercive methods is precisely the strategy most terrorist and 
insurgent detainees expect from U.S. interrogators; it is consistent with the 
treatment they have been told would be meted out by an adversary 
perceived as infidels who do not value the lives of Muslims and who are 
intent on destroying Islam. In many cases, detainees have been 
emboldened upon encountering a reality that mirrors that mental ' 
construct. In contrast, the highest form of warfare, as espoused by Sun 
Tzu, is to “take all under heaven without fighting” an outcome achieved 
primarily by countering the enemy’s strategy. By approaching the detainee 
with cultural finesse, subject matter expertise, and a patient effort to 
bridge the interpersonal chasm, interrogators are often able to undercut 
the detainee’s strategy for resisting. Looking for a Westerner ignorant of 
their culture and history, he finds an individual who understands and 
demonstrates respect. Looking for an animal who discounts the humanity 
of Muslims, he encounters an individual who shows high regard for life and 
an interest in exploring the possibility of shared interests. Looking for 
insanity, he finds reason. In sum, what he looks for, he does not find; 
instead, he finds himself engaged without a pre-planned, operationally 
useful strategy to resist against an enemy that is surprisingly difficult to 
hate. This is precisely the interrogation approach masterfully and 
successfully orchestrated by Mr. Ali Soufan and others. 

• Just as signals intelligence seeks to capture electromagnetic emanations 
and imagery intelligence seeks to capture photographic evidence, 
intelligence collection by means of interrogation seeks to virtually capture 
the contents of a detainee’s memory and avail itself of the detainee’s critical 
thinking skills that can make reasoned connections (together, this is known 
in intelligence parlance as knowledgeabitity). Of considerable concern is 
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the significant body of behavioral science literature that describes human 
memory as fragile and subject to compromise under environmental and 
intrapersonal stressors. Sleep and sensory deprivation, malnourishment, 
severe anxiety, and fear (among others) have repeatedly been shown to 
significantly diminish the ability of even cooperative individuals to 
accurately recall and report information. As the elicitation of reliable 
information recalled by the detainee forms the fundamental objective of any 
interrogation, the employment of methods that have been shown to 
diminish memory rather than enhance it would clearly not be 
recommended. 

• Further, to effectively explore the full range of a detainee’s 
knowledgeability, the interrogator must obtain cooperation rather than 
compliance. Essentially, the interrogator must be invited into the 
detainee’s storehouse of knowledge. 

► Even in instances where a detainee capitulates under the employment 
of pressure tactics and grudgingly agrees to answer questions posed to 
him, that rarely leads to an offer of all the information he might 
possess. Instead, he can be expected to only provide information that 
responds directly to the questions asked, while information pertaining 
to questions not asked will likely be concealed. Furthermore, as 
coercive means often combine the use of leading questions along with 
the application of significant forms of pressure, there is an increased 
possibility that the detainee will affirm the interrogator’s expectations 
— ^whether true or not — simply to end the suffering. 

► In contrast, interrogators who have elicited cooperation through a 
relationship-building approach routinely report instances where the 
detainee not only was fully responsive to the questions posed, but also 
spontaneously offered additional (sometimes critical) information in 
areas the interrogator had not expected due to the original assessment 
of the detainee’s scope of knowledge. 

• While the geostrategic domain is more complex, cause and effect may still 
be clearly established. Such is the case regarding U.S. policy on — or, more 
accurately, U.S. actions in — the conduct of interrogation. 

► There is broad agreement among counterterrorism experts that reports 
of prisoner abuse by American interrogators have meaningfully shifted 
the momentum in the strategic information campaign to the adversary. 
Extended isolation, the use of dogs, exposure to extremes in 
temperature and deafening noise, sexual humiliation, and desecration 
of religious articles have all been employed as tactics in an often vain 
effort to obtain critical intelligence data. At the same time, reports of 
these horrific actions — at times accompanied by graphic images — have 
formed the basis for the most effective recruiting themes used by the 
adversary to enlist new fighters and gather support for their cause. In 
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calculating a risk/gain analysis, it would be difficult to imagine 
information (gain) obtained through these means that would be of such 
value that it would offset the enhanced threat to national security (risk) 
generated by these very same tactics. 

► Conversely, substantial and enduring geostrategic advantages are likely 
to accrue from an interrogation policy that more accurately reflects this 
nation’s traditional values. Consider, for example, how a doctrine that 
incorporates the widely accepted Common Article Three guidelines 
pertaining to the treatment of detainees, within the paradigm espoused 
by Colonel John Boyd, recognized by many as one of the most insightful 
strategists of the twentieth century: 


“For success over the long haul and under the 
most difficult conditions.. .what is needed is a 
vision rooted in human nature so noble, so 
attractive that it not only attracts the 
uncommitted and magnifies the spirit and 
strength of its adherents, but also undermines 
the dedication and determination of any 
competitors or adversaries.” 


5. Doesn’t America need the flexibility to employ coercive methods in 
instances where time is limited and the potential loss of life is significant? 

Key Judgment : In the argument over the use of coercion or torture, the focus 
remains on the attendant legal and moral issues. The erroneous 
presupposition that both sides to the argument have inexplicably accepted is 
that coercion is a proven means of effectively obtaining useful information 
from a resistant detainee. To emphasize a key point, there are no objective 
data to suggest that coercive interrogation methods are consistently and 
reliably effective in obtaining information of intelligence value. This 
fundamental operational reality holds true regardless of context or time 
restrictions; forcing compliance by administering physical and/or 
psychological stress is as ineffective and counterproductive in a so-called 
“ticking time bomb” scenario as it is in a long-term custodial setting. 

The effective management of any intelligence collection methodology — 
technical or human-based — requires a mature, reasoned, and sophisticated 
understanding of both that methodology’s capabilities and its limitations. In 
this regard, the scope of the information that might be obtained through the 
interrogation of knowledgeable individuals is theoretically infinite. However, 
there is an inherent and frequently overlooked limitation of interrogation 
regardless of the methods used: not every individual can be recruited, 
encouraged, motivated, cajoled, tricked, forced, or threatened to share all he 


6 of 14 


VerDate Nov 24 2008 


1 4:56 Mar 30, 201 0 Jkt 055467 


PO 00000 Frm 00266 


Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



261 


Statement before the Seimte Committee on the Judiciary 
Administrative Oversight and the Courts Subcommittee 
Steven M. Kleinman, Colonel, USAPR 

knows. To use the popular if misleading term, not all detainees can be 
broken! 

Despite this inescapable fact, national security continues to be held hostage 
to a myth. In support of this contention, consider the fact that the 
Intelligence Community provides all-source intelligence through an annual 
investment of approximately $45 billion spread among people, facilities, 
equipment, and services (according to the most recent official, unclassified 
data). Given such an imposing figure, it is difficult conceive how the taxpayer 
is enjo 5 dng a reasonable return on investment if the safety and security of the 
American people would ultimately rest upon the decision as to how much and 
for how long a captured terrorist must be tortured for the information 
necessary to neutralize the threat. 


6. Is there a consensus among America’s most experienced interrogators 
and human intelligence officers regarding the best overall strategy for 
eliciting reliable information from high value detainees? 

Key Judgment : In June 2008, fifteen current and retired interrogators and 
intelligence officials representing a collective 360 years of field experience 
gathered to share their thoughts on the methods that have proven most 
effective in eliciting timely and credible information from even the most 
resistant individuals, including suspected terrorists and others who threaten 
the security of the United States. (Note; This gathering was sponsored by 
Human Rights First, which produced the event but did not shape the scope of 
the discussions nor the conclusions reached by the group. To date, however, 
no entity within the U.S. Intelligence Community has sponsored a similar 
gathering to address interrogation strategies for the current and future 
conflicts.) 

This elite cadre of human intelligence professionals categorically identified a 
number of principles that warrant serious consideration as efforts to 
transform U.S. policies on the handling and interrogation of detainees moves 
forward. The agreed upon principles are summarized as follows: 

• Non-coercive, culturally relevant, rapport-based approaches have 
consistently proven to be the most effective means of eliciting accurate and 
complete intelligence information under any circumstance. 

• Torture and other inhumane and abusive questioning techniques are not 
only unlawful, they are both ineffective and counterproductive. The 
employment of coercion or torture is unconditionally rejected. 

• The use of torture and other inhumane and abusive treatment consistently 
results in false and misleading information, the loss of critical intelligence, 
and has caused serious damage to the reputation and standing of the 
United States. The use of such techniques also facilitates enemy 
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recruitment, misdirects or wastes scarce resources, and deprives the United 
States of the standing to demand humane treatment of captured 
Americans. 

• There must be a single well-defined standard of conduct across all U.S. 
agencies to govern the detention and interrogation of individuals in U.S. 
custody at any location. This standard must be consistent with our values 
as a nation. (The utility of the Army Field Manual as the inaugural 
standard is addressed as Key Issue #8.) 

• There is no conflict between adhering to our nation’s essential values, 
including respect for inherent human dignity, and our ability to obtain the 
information we need to protect the nation. 


7. Might a systematic review of past American interrogation operations 
uncover doctrine, practices, or strategies that would prove useful in 
improving the U.S. approach to interrogation in the current conflicts? 

Key Judgment : Research conducted by officers completing the graduate 
program in strategic intelligence at the National Defense Intelligence College 
has uncovered an extensive body of knowledge in the National Archives 
concerning a uniquely successful U.S. strategic interrogation program 
conducted during World II. Although this program closed down in 1946, the 
historical records remained classified and securely archived until the 1990s; 
as a result, the many insightful, operationally effective principles and 
strategies developed during that time were never incorporated into 
contemporary doctrine nor into the curricula currently taught at the various 
interrogation training centers. 

This program — operating under the code-name MIS-Y — effectively elicited 
invaluable intelligence from senior German and Japanese military officers, 
government officials, and scientists, many of whom were intractably resistant 
to questioning at the beginning of the process. MIS-Y interrogators — 
informed by the experiences and lessons learned from a similar British 
program — designed their own methods by drawing upon their considerable 
knowledge of human behavior, acute cultural awareness, and impressive 
linguistic talents. These strategies and tactics ultimately proved 
exceptionally effective in gaining the cooperation of even the most 
recalcitrant and taciturn prisoners, while also meeting the letter and spirit of 
the Geneva Conventions with respect to the treatment of prisoners. 

Many Americans have forgotten how individual and collective allegiance to 
the Third Reich or the Japanese Empire during this period profoundly 
influenced the beliefs, values, and behaviors of our adversaries during the 
war. A similar phenomenon exists today regarding the religious and national 
extremism exhibited by many of America’s current adversaries and offers a 
striking parallel. 
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The individuals assigned as interrogators, as well as to key support positions, 
were part of an elite group. Many already possessed undergraduate and 
graduate degrees; most were skUled linguists who had lived for extended 
periods in Germany or Japan and therefore intimately understood the 
culture, politics, history, and geography of these countries; and each had been 
identified as being among the most intellectually gifted among their military 
peers. From a demographic perspective, they were ideaOy suited to engage 
with the top-tier enemy officers and government civilians they would 
encounter in the strategic interrogation setting. 


8. Army Field Manual 2-22.3, Human Intelligence Collector Operations, was 
recently adopted as the single standard governing interrogations. Is this 
sufficient hoth as a standard of conduct and as a model for interrogation 
methodology under all circumstances, to include level of conflict (i.e., 
tactical, operational, and strategic), nature of conflict (i.e., conventional, 
counterterrorism, counterinsurgency), and function (i.e., criminal 
investigation, intelligence)? 

Key Judgments : It is my professional judgment that the Army Field Manual 
provides a useful and comprehensive standard of conduct that allows for the 
operationally effective interrogation of detainees or suspects in the entire 
range of circumstances listed above. It is also my professional judgment that, 
while the interrogation paradigm described in the Army Field Manual is of 
substantial utility at the tactical level in a conventional conflict, a new and 
far more sophisticated, science-based model of interrogation is required to 
meet the more demanding challenges at the operational and strategic levels 
of conventional conflict and at all levels of an asymmetric conflict. 

Key Judgment 1 - The Army Field Manual as a Standard of Conduct : While 
interrogations conducted within the law enforcement dimension must also 
adhere to an additional legal framework (e.g., laws of evidence, criminal 
procedures, etc.), the definitive guidance set forth in the Army Field Manual 
effectively encapsulates both national and international law and would shape 
an operational environment that would categorically prohibit abusive 
practices. In turn such a standard would also concomitantly eliminate the 
employment of coercive methods that are arguably counterproductive in 
eliciting reliable information. 

• The philosophy underlying the handling and interrogation of detainees set 
forth in the Field Manual is succinctly rendered in the Napoleon maxim 
quoted within its pages: “Prisoners of war do not belong to the power for 
which they have fought; they are all under the safeguard of honor and 
generosity of the nation that has disarmed them." A policy on the treatment 
of detainees that is informed by the concepts of honor and generosity would 
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serve as a solid cornerstone of Boyd’s “vision rooted in human nature so 
noble” referenced above. 

• The authors of the revised version of the Field Manual expertly created a 
lucid and comprehensive architecture that provides unambiguous guidance 
for standards of conduct that apply across a wide spectrum of operational 
settings. Among the many critical issues addressed in the Field Manual 
are the following (with section citation): 

► Who is ultimately responsible for ensuring applicable lavi^s and 
regulations are followed and enforced? Compliance with laws and 
regulations, including proper treatment of detainees, is a matter of 
command responsibility. (5-54) 

► What are the guidelines governing the activities of 
interrogators from agencies outside the Department of Defense 
(DoD) when operating within DoD facilities? Requests by non-DoD 
agencies for permission to conduct interrogations in Army facilities 
must be approved by the joint task force (or higher level) commander. 
As with DoD interrogators (active duty, civilian, or contractor 
employees), non-DoD personnel will only use DoD-approved 
interrogation approaches and techniques. All interrogations conducted 
by non-DoD agencies will be observed by DoD personnel. All perceived 
violations of DoD interrogation standards will be reported to the 
commander. If non-DoD personnel are observed mistreating any 
detainee, the event will be reported immediately and their access to the 
DoD facility will be suspended pending adjudication by appropriate 
authorities. Non-DoD personnel working in DoD interrogation facilities 
have no authority over DoD interrogators. (5-55) 

► What are the guidelines governing the activities of 
interrogators from foreign government when operating within 
DoD facilities? When approved by the appropriate chain of command, 
representatives of foreign governments may participate in 
interrogations conducted at Army facilities. Foreign government 
personnel must comply with U.S. DoD policies and observe the same 
standards for the conduct of interrogation operations and treatment of 
detainees as do DoD personnel. In all instances, interrogations 
conducted by foreign government interrogators will be observed by 
U.S .DoD personnel. (5-56) 

► Are the standards of conduct in the Army Field Manual 
consistent with the guidelines for the treatment of captured 
individuals as set forth in the Geneva Conventions? The Field 
Manual describes the Geneva Conventions as establishing specific 
standards for humane care and treatment of enemy personnel captured, 
retained, or detained by US military forces and its allies. In addition, it 
directs all persons who have knowledge of suspected or alleged 
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violations of the Geneva Conventions to report such matters through 
command channels or to designated individuals, such as the Staff Judge 
Advocate or Inspector General. The Field Manual also specifically cites 
a number of directly applicable articles of the Geneva Convention 
Relative to the Treatment of Prisoners of War, including Article 17, 
which states, “No physical or mental torture or any other form of 
coercion may be inflicted on prisoners to secure from them information 
of any kind whatever. Prisoners who refuse to answer may not be 
threatened, insulted, or exposed to unpleasant or disadvantageous 
treatment of any kind.” (6-69, 5-70, 5-73) 

► Are there options for reporting violations other than the chain- 
of-command? Every soldier has the duty to report serious incidents, 
whether observed or suspected. Such incidents are reported to the chain 
of command; however, if the chain of command itself is implicated, the 
soldier can report the incident to the Staff Judge Advocate, Inspector 
General, chaplain, or provost marshal. (5-71) 

► Does the Field Manual provide guidance with respect to the 
treatment of detainees in accordance with U.S. law? The Field 
Manual is unequivocal in describing the humane standards of 
treatment that must be, in accordance with U.S. law, afforded all 
prisoners and detainees in U.S. custody. Cruel, inhuman or degrading 
treatment is expressly forbidden (citing the Detainee Treatment Act of 
2005 definition as that prohibited by the Fifth, Eighth, and Fourteenth 
Amendments to the U.S. Constitution). The Field Manual also refers to 
“an extensive body of law developed by the courts of the United States 
to determine when, under various circumstances, treatment of 
individuals would be inconsistent with American constitutional 
standards related to concepts of dignity, civilization, humanity, decency 
and fundamental fairness.” (Page 5-21) 

► Would the methods referred to as “Enhanced Interrogation 
Techniques” be allowable under the standards of conduct set 
forth in the Field Manual? The list of actions that are specifically 
prohibited by the Field Manual for employment in the course of 
intelligence interrogation include (but are not limited to): 

> Subjecting the individual to humiliating or degrading treatment; 

> Forcing an individual to be naked, perform or simulate sexual acts, 
or to pose in a sexual manner; 

> Exposing an individual to outrageously lewd and sexually 
provocative behavior; 

> Intentionally damaging or destroying an individual’s religious 
articles; 

> Placing hoods or sacks over the head of a detainee or placing duct 
tape over the eyes; 
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► Applying beatings, electric shock, burns, or other forms of physical 
pain; 

► Waterboarding; 

► Using military working dogs; 

► Inducing hypothermia or heat injury; 

► Conducting mock executions; 

► Depriving the detainee of necessary food, water, or medical care; 

► Threats to turn the individual over to others to he abused; 

r Implying harm to the individual or his property; 

► Implying a deprivation of applicable protections guaranteed by law 
because of a failure to cooperate; 

» Threatening to separate parents from their children, (6-75, 5-76) 

► There is always the possibility that an interrogator might 
encounter a situation not expressly covered in the Field 
Manual. What standard, then, might the interrogator refer to in 
making a determination about acceptable treatment of a 
detainee? In assessing the appropriateness of any technique, or set of 
techniques, for use in the interrogation of a detainee in U.S. custody, 
the Field Manual offers this insightful and useful question to guide an 
interrogator’s conduct: If the proposed approach technique were used by 
the enemy against one of your fellow soldiers, would you believe the 
soldier had been abused? 


Key Judgment 1 - The Army Field Manual as a Model for Effective 
Interrogation : As noted previously, the approach methodology set forth in the 
Field Manual has never been subjected to an evidence-based examination as 
to its efficacy in eliciting reliable and comprehensive intelligence from foreign 
detainees. As a normative system of approaches, the current Field Manual 
(and previous iterations) are prescriptive only insofar as they have been 
sanctioned by long-standing usage. In contrast, the descriptive value falls 
well short of the scientific foundation that might be expected. 

• The above notwithstanding, there has been extensive research into the 
psychology of persuasion that would account for the more sophisticated 
approach strategies employed by the nation’s most talented interrogators 
(e.g.. Colonel Stewart Herrington, Jack Cloonan, Ali Soufan, Robert 
McFadden, Joe Navarro, Pierre Joly, and others). In the search for a 
psychological infrastructure to explain their operational success, one could 
arguably point to the six primary principles of persuasion described by 
social psychologist Robert Cialdini (i.e., reciprocity, authority, scarcity, 
consistency, liking, and social proof) in a science-based model of human 
behavior that has been extensively peer-reviewed and replicated. 

• This brief assessment of the efficacy of the current model is not meant to be 
exhaustive. The intent is simply to emphasize the requirement that a 
transformation plan must include a robust effort to better understand the 
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science that underscores the art of interrogation. In sum, meeting the 
multi-dimensional, cross-cultural, and complex challenges of eliciting 
reliable information from an array of knowledgeable detainees — ^from the 
reluctant to the recalcitrant — ^will require a new and far more sophisticated 
model of interrogation than that described in the Army Field Manual. 


9. What key steps are necessary to complete a transformation in the 
policies, practices, and infrastructure that will shape how the U.S. 
conducts interrogation operations in the future? 

Key Judgment : The term “transformation” was chosen specifically to describe 
the dramatic shift needed in U.S. policy on interrogation to more effectively 
support the nation’s intelligence and security interests. This will require a 
sea-change in perspective, vision, action, and character. 

The following actions are essential to realizing this transformation in the 
American way of interrogation and are respectfully recommended in order of 
priority: 

• Establish a Center of Excellence for strategic and operational interrogation 
at the Intelligence Community-level. Staffed by a select group of skilled 
and experienced personnel in association with behavioral scientists, 
intelligence and security professionals, and an array of relevant subject 
matter experts, the primary mission of such an entity would be to: 

► Establish a robust research agenda to ensure current methods of 
interrogation are objectively valid as well as to identify and refine 
additional strategies and methods that will form the basis of the next 
generation model of interrogation. 

*■ Complete a global best practices study of interrogation and debriefing 
methods to identify, examine, assess, and adopt the most effective 
interrogation strategies and methods that would help support U.S. 
national security interests in a manner that carefully hewed to the 
nation’s longstanding legal and moral standards. 

► Design and implement a new, more sophisticated and operationally 
relevant doctrine on the conduct of interrogations in the intelligence, 
counterintelligence, and counterterrorism domains. 

► Design, implement, and manage an overriding standard of ethics and 
conduct for interrogations conducted by all personnel employed by or 
contracted to the U.S. Government. 

• Establish a strategic interrogation operational unit composed of the most 
experienced and accomplished members of the U.S. Government. The 
primary mission of this organization would be to: 
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► Foster, in conjunction with the Center of Excellence, a truly 
professional approach to the craft of interrogation, including the 
introduction of competitive selection criteria; basic, advanced, and 
continuing education requirements; and a system of apprenticeship 
under experienced mentors. 

► Design and implement a team approach to high-level cases that would 
involve a cadre of interrogators led by a senior officer and a supporting 
contingent of behavioral science consultants, cultural specialists, 
linguists, and relevant subject matter experts. A primary function 
assigned to behavioral science professionals within this structure would 
be to provide oversight and controls designed to substantially reduce 
the probability of behavioral drift on the part of the interrogator. 

► Provide regularly scheduled briefings to the Director of National 
Intelligence, the Senate Select Committee on Intelligence, and the 
House Permanent Select Committee on Intelligence that would cover, at 
a minimum, updates on current and planned operations, progress in 
doctrinal development, and interactions with allied counterparts. 

* Establish and enforce a single, U.S. Government-wide standard and 
doctrine for the conduct of strategic and operational interrogation. 

While the Army Field Manual currently sets forth a clear and universal 
standard for the conduct of interrogators (and interrogation at the 
tactical-level), revisions will be necessary to articulate emerging 
doctrine for interrogations at the operational and strategic levels. 
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Statement Of Senator Patrick Leahy (D-Vt,), 

Hearing Before The Judiciary Subcommittee 
On Administrative Oversight And The Courts, 

"What Went Wrong; Torture And The Office Of Legal Counsel In The Bush Administration" 

May 13, 2009 

This morning's hearing again raises the question of how we got to a place where the Department of Justice's 
Office of Legal Counsel (OLC) came to write predetermined and premeditated legal opinions that allowed 
President Bush to authorize the torture of those in American custody and control. From General George 
Washington's example during the Revolutionary War through the Civil War, the World Wars, Korea and 
Vietnam, it was America that provided the model of a Nation that would not engage in such practices. It was 
America that led the world in the recognition of human dignity and human rights. That the elite legal office at the 
Justice Department responsible for guiding the Executive Branch, and with the power to issue binding 
interpretations of law, so misused its authority is one of the fundamental breakdowns in the rule of law that 
dominated the last eight years. 

The recent release of four more OLC memos, written by two former heads of the OLC, Jay S. Bybee and 
Steven Bradbury, demonstrate in excruciating detail the methods authorized and used on people in American 
custody. Shackling naked people from the ceiling, keeping them inside a small box with an insect, beating them 
repeatedly, and waferboarding, are actions we have rightly protested being used against Americans anywhere 
In the world at any time for any supposed purpose. 

The purported legal justifications for these policies are likewise disturbing. Some of the opinions use an ends- 
justify-the-means type of circular reasoning. Some seek to defend the use of these techniques by relying on 
hyperlechnical interpretations that disregard the prohibitions in our laws. All seem posited on a belief that the 
President Is somehow above the law or can override the laws. The rule of law means that no one is above the 
law, not even the President of the United States. 

I thank Senator Whitehouse for holding this important hearing and for his commitment to the rule of law and to 
getting to the truth. I would like to see us move forward with a comprehensive, nonpartisan inquiry into these 
matters. Until Republican Senators come to support that approach, we will necessarily need to proceed 
piecemeal. 

Two weeks ago I invited Judge Jay Bybee to testify before the Senate Judiciary Committee. I did so after 
reading accounts in The Washington Post suggesting that he had expressed regrets regarding his work product 
while at OLC, In comments he sent to The New York Times he turned around and defended his legal opinions 
that have now been withdrawn. I invited him to come forward to tell the truth, the complete truth, before the 
Committee. I ask that a copy of my April 29 letter to Judge Bybee be included in the record. 

Since Judge Bybee, through his lawyers, has declined to testify before the Committee at this time about his rote 
in the drafting and authorization of memoranda from the Office of Legal Counsel that permitted torture, I can 
only presume that he has no exonerating information to provide. Judge Bybee must know that the presumption 
in our civil taw is that when a person fails to come forarard with information in his possession that is relevant to a 
matter, it is presumed to be because the infomiation is negative and not helpful to his cause. 
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Testifying voluntary before the Judiciary Committee about these now-pubiic memoranda is one way in which 
Judge Bybee could have helped complete the record of what happened and why but he refused. This is 
especially inappropriate given that Judge B^ee has harcHy maintained silence about these matters. He has 
talked to friends and employees, he has communicated to the press and he has communicated through his 
lawyers to the Justice Department regarding tfie Office of Professional Responsibility's review of his actions 
while a government employee in the Office of Legal Counsel. Apparently the only people he will not explain his 
actions to are the people who granted him a lifetime appdntment to the Federal bench -- the American people 
through their elected representatives in Congress. 

How we approach the mistakes of the past, and whether we choose to learn from them, will shape our way 
forward. Accountabiiity can help restore our reputation around the world. Most importantly, we need to 
reestablish the trust of the American public in their Government. They deserve to know and understand what 
happened and why so that we can do our best to ensure that we do not make the same tragic mistakes, again. 

##### 
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0^. Department of Justice 
Office of Legal Counsel 


OlficeofStc Assistant Attorney General £).C 

Febraary 4, 2005 


Honomble Williatn J. Haynes II 
General Counsel 
Department of Defense 
1 600 Defense Pentagon 
Washington, D.C. 20101-1600 


Re: Memorandum for William J. Haynes H, General Counsel of the Department of 
Defense, from John Yoo, Deputy Assistant Attorney General, OfBcc of Legal 
Counsel. Re; Military Interrogation of Alien Unlawful Combatants Held Outside 
the United States (March 14, 2003) (“March 2003 Memorandum") 

Dear Jim: 

In December 2003, then-Assistant Attorney Graieral Jack Goldsmith advised you that the 
March 2003 Memorandum was under review by this OfiSce and should not be relied upon for any 
purpose. Assistant Attorney General Goldsmith specifically advised, however, that the 24 
interrogation techniques approved by the Secretary of Defense for use with al Qaeda and Taliban 
detainees at Guantanamo Bay Naval' Base were authorized for continued use as noted below, I 
understand that, since that time, the Department of Defense has not relied on the March 2003 
Memorandum for ariy purpose. I also understand that, to the extent that the March 2003 
Memorandum was relied on from March 2003 to December 2003, policies based on the 
substance of that Memorandum have been reviewed and, as appropriate, modified to exclude 
such reliance. This letter Will confirm that this Office has formally withdrawn the March 2003 
Memorandum. 

The March 2003 Memorandum has been superseded by subsequent legal analyses. The 
attached Testimony of Patrick F. Philbin before the House Permanent Select Committee on 
Intelligence, July 14, 2004, reflects a determination by the Department of Justice that the 24 
interrogation techniques approved by the Secretary of Defense mentioned above are lawful when 
used in accordance with the limitations and safeguards specified by the Secretary. This also 
accurately reflects Assistant Attorney General Goldsmith’s oral advice in December 2003. In 
additioii, as I havepreviously informed you, this Office has recently issued a revised 
interjuetation of the federal criminal prohibition against torture, codified at 18 U.S.C, §§ 2340- 
2340A, which constitutes the authoritative opinion of this Office as to the requirements of that 
statute. See Memorandum for Deputy Attorney General fame,'! B. Comey from Daniel Levin, 
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Acting Assista nt Attorney Genera j Offi ce of Legri Co unsel, Re: Legal Standards Applic^le 
Under 18 U.S.C. §§ 2340-2340A (Dec; 30, 2004) (copy attached). 

Please let us know if we can be of fliither assistance. 


Sincerely, 



Daniel Levin 

Acting Assistant Attorney General 

Attachments 
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LEGAL STANDARDS APPLICABLE UNDER 18 U.S.C. §§ 2340-2340A 

This opinion interprets the federal criminal prohibition against torture codified at 18 U.S.C. 
§§ 2340-2340A. It supersedes in its entirety the August 1, 2002 opinion of this Office entitled 
Standards of Conduct under 18 U.S.C. §§ 2340-2340A. 

That statute prohibits conduct "specifically intended to inflict severe physical or mental 
pain or suffering. " This opinion concludes that "severe" pain under the statute is not limited to 
"excruciating or agonizing" pain or pain "equivalent in intensity to the pain accompanying 
serious physical injury, such as organ failure, impairment of bodily functions, or even death. " 

The statute also prohibits certain conduct specifically intended to cause "severe physical 
suffering" distinct from "severe physical pain . " 

December 30, 2004 

MEMORANDUM OPINION FOR THE DEPUTY ATTORNEY GENERAL 

Torture is abhorrent both to American law and values and to international norms. This 
universal repudiation of torture is reflected in our criminal law, for example, 18 U.S.C. §§ 2340- 
2340A; international agreements, exemplified by the United Nations Convention Against Torture 
(the "CAT")-^; customary international law-^; centuries of Anglo-American law^; and the 
longstanding policy of the United States, repeatedly and recently reaffirmed by the President.^ 

This Office interpreted the federal criminal prohibition against torture-codified at 18 U.S.C. 
§§ 2340-2340A— in Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A 
(Aug. 1, 2002) ("August 2002 Memorandum"). The August 2002 Memorandum also addressed a 
number of issues beyond interpretation of those statutory provisions, including the President's 
Commander-in-Chief power, and various defenses that might be asserted to avoid potential 
liability under sections 2340-2340A. See id. at 31-46. 

Questions have since been raised, both by this Office and by others, about the 
appropriateness and relevance of the non-statutory discussion in the August 2002 Memorandum, 
and also about various aspects of the statutory analysis, in particular the statement that "severe" 
pain under the statute was limited to pain "equivalent in intensity to the pain accompanying 
serious physical injury, such as organ failure, impairment of bodily function, or even death." Id. 
at 1. ^ We decided to withdraw the August 2002 Memorandum, a decision you aimounced in 
June 2004. At that time, you directed this Office to prepare a replacement memorandum. 

Because of the importance of— and public interest in— these issues, you asked that this 
memorandum be prepared in a form that could be released to the public so that interested parties 
could understand our analysis of the statute. 

This memorandum supersedes the August 2002 Memorandum in its entirety. ^ Because the 
discussion in that memorandum concerning the President's Commander-in-Chief power and the 
potential defenses to liability was-and remains-uimecessary, it has been eliminated from the 
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analysis that follows. Consideration of the bounds of any such authority would be inconsistent 
with the President’s unequivocal directive that United States personnel not engage in torture.-® 

We have also modified in some important respects our analysis of the legal standards 
applicable under 18 U.S.C. §§ 2340-2340A. For example, we disagree with statements in the 
August 2002 Memorandum limiting "severe” pain under the statute to "excruciating and 
agonizing" pain, id. at 19, or to pain "equivalent in intensity to the pain accompanying serious 
physical injury, such as organ failure, impairment of bodily function, or even death," id. at 1. 
There are additional areas where we disagree with or modify the analysis in the August 2002 
Memorandum, as identified in the diseussion below. ® 

The Criminal Division of the Department of Justice has reviewed this memorandum and 
concurs in the analysis set forth below. 


I. 

Section 2340A provides that "[wjhoever outside the United States commits or attempts to 
commit torture shall be fined under this title or imprisoned not more than 20 years, or both, and 
if death results to any person from conduct prohibited by this subsection, shall be pimished by 
death or imprisoned for any term of years or for life."-® Section 2340(1) defines "torture" as "an 
act committed by a person acting under the color of law specifically intended to inflict severe 
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) 
upon another person within his custody or physical control."-^ 

In interpreting these provisions, we note that Congress may have adopted a statutory 
definition of "torture" that differs from certain colloquial uses of the term. Cf. Cadet v. Bulger, 
Till F.3d 1173, 1194 (11th Cir. 2004) ("[I]n other contexts and under other definitions [the 
conditions] might be described as torturous. The fact remains, however, that the only relevant 
definition of 'torture' is the definition contained in [the] CAT. . . ."). We must, of course, give 
effect to the statute as enacted by Congress.-®* 

Congress enacted sections 2340-2340A to carry out the United States' obligations under the 
CAT . See H.R. Conf. Rep. No. 1 03-482, at 229 ( 1 994). The CAT, among other things, obligates 
state parties to take effective measures to prevent acts of torture in any territory under their 
jurisdiction, and requires the United States, as a state party, to ensure that acts of torture, along 
with attempts and complicity to commit such acts, are crimes under U.S. law. See CAT arts. 2, 4- 
5. Sections 2340-2340A satisfy that requirement with respect to acts committed outside the 
United States.-®* Conduct constituting "torture" occurring within the United States was—and 
remains-prohibited by various other federal and state criminal statutes that we do not discuss 
here. 

The CAT defines "torture" so as to require the intentional infliction of "severe pain or 
suffering, whether physical or mental." Article 1 (1 ) of the CAT provides: 

For the purposes of this Convention, the term "torture" means any act by which severe pain or 
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as 
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obtaining from him or a third person information or a confession, punishing him for an act he or 
a third person has committed or is suspected of having committed, or intimidating or coercing 
him or a third person, or for any reason based on discrimination of any kind, when such pain or 
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. It does not include pain or suffering arising 
only from, inherent in or incidental to lawful sanctions. 

The Senate attached the following understanding to its resolution of advice and consent to 
ratification of the CAT: 

The United States understands that, in order to constitute torture, an act must be specifically 
intended to inflict severe physical or mental pain or suffering and that mental pain or suffering 
refers to prolonged mental harm caused by or resulting from (1) the intentional infliction or 
threatened infliction of severe physical pain or suffering; (2) the administration or application, or 
threatened administration or application, of mind altering substances or other procedures 
calculated to disrupt profoundly the senses or the personality; (3) the threat of imminent death; or 
(4) the threat that another person will imminently be subjected to death, severe physical pain or 
suffering, or the administration or application of mind altering substances or other procedures 
calculated to disrupt profoundly the senses or personality. 

S. Exec. Rep. No. 101-30, at 36 (1990). This understanding was deposited with the U.S. 
instrument of ratification, see 1830 U.N.T.S. 320 (Oct. 21,1 994), and thus defines the scope of 
the United States' obligations under the treaty. See Relevance of Senate Ratification History to 
Treaty Interpretation, 1 1 Op. O.L.C. 28, 32-33 (1987). The criminal prohibition against torture 
that Congress codified in 18 U.S.C. §§ 2340-2340A generally tracks the prohibition in the CAT, 
subject to the U.S. understanding. 


II. 


Under the language adopted by Congress in sections 2340-2340A, to constitute "torture," the 
conduct in question must have been "specifically intended to inflict severe physical of mental 
pain or suffering." In the discussion that follows, we will separately consider each of the 
principal components of this key phrase: (1) the meaning of "severe"; (2) the meaning of "severe 
physical pain or suffering"; (3) the meaning of "severe mental pain or suffering"; and (4) the 
meaning of "specifically intended." 


(1) The meaning of "severe." 

Because the statute does not define "severe," "we construe [the] term in accordance with its 
ordinary or natural meaning." FDIC v. Meyer, 510 U.S. 471, 476 (1994). The common 
understanding of the term "torture" and the context in which the statute was enacted also inform 
our analysis. 

Dictionaries define "severe" (often conjoined with "pain") to mean "extremely violent or 
intense: severe pain." American Heritage Dictionary of the English Language 1653 (3d ed. 
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1992); see also XV Oxford English Dictionary 101 {2d ed. 1989) ("Of pain, suffering, loss, or 
the like: Grievous, extreme" and "Of circumstances . . . : Hard to sustain or endure").-^ 

The statute, moreover, was intended to implement the United States' obligations under the 
CAT, which, as quoted above, defines as "torture" acts that inflict "severe pain or suffering" on a 
person. CAT art. 1(1). As the Senate Foreign Relations Committee explained in its report 
recommending that the Senate consent to ratification of the CAT : 

The [CAT] seeks to define "torture" in a relatively limited fashion, corresponding to the common 
understanding of torture as an extreme practice which is universally condemned. . . . 


. . . The term "torture," in United States and international usage, is usually reserved for 
extreme, deliberate and unusually cruel practices, for example, sustained systematic beating, 
application of electric currents to sensitive parts of the body, and tying up or hanging in positions 
that cause extreme pain. 

S. Exec. Rep. No. 101-30, at 13-14. See also David P. Stewart, The Torture Convention and the 
Reception of International Criminal Law Within the United States, 1 5 Nova L. Rev. 449, 455 
(1991) ("By stressing the extreme nature of torture, . . . [the] definition [of torture in the CAT] 
describes a relatively limited set of circumstances likely to be illegal under most, if not all, 
domestic legal systems."). 

Further, the CAT distinguishes between torture and "other acts of cruel, inhuman or 
degrading treatment or punishment which do not amount to torture as defined in article 1." CAT 
art. 16. The CAT thus treats torture as an "extreme form" of cruel, inhuman, or degrading 
treatment. See S. Exec. Rep. No. 101-30, at 6, 13; see also J. Herman Burgers & Hans Danelius, 
The United Nations Convention Against Torture: A Handbook on the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 80 (1988) ("CAT 
Handbook') (noting that Article 1 6 implies "that torture is the gravest form of [cruel, inhuman, 
or degrading] treatment [or] punishment") (emphasis added); Malcolm D. Evans, Getting to 
Grips with Torture, 5 1 Int'l & Comp. L.Q. 365, 369 (2002) (The CAT "formalises a distinction 
between torture on the one hand and inhuman and degrading treatment on the other by attributing 
different legal consequences to them.").-^ The Senate Foreign Relations Committee emphasized 
this point in its report recommending that the Senate consent to ratification of the CAT. See 
S. Exec. Rep. No. 101-30, at 13 ("Torture' is thus to be distinguished from lesser forms of cruel, 
inhuman, or degrading treatment or punishment, which are to be deplored and prevented, but are 
not so universally and categorically condemned as to warrant the severe legal consequences that 

the Convention provides in the case of torture The requirement that torture be an extreme 

form of cruel and inhuman treatment is expressed in Article 16, which refers to 'other acts of 

cruel, inhuman or degrading treatment or punishment which do not amount to torture '"). See 

also Cadet, 'ill F.3d at 1 194 ("The definition in CAT draws a critical distinction between 
'torture' and 'other acts of cruel, inhuman, or degrading punishment or treatment.'"). 
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Representations made to the Senate by Executive Branch officials when the Senate was 
considering the CAT are also relevant in interpreting the CAT’s torture prohibition— which 
sections 2340-2340A implement. Mark Richard, a Deputy Assistant Attorney General in the 
Criminal Division, testified that "[tjorture is understood to be that barbaric cruelty which lies at 
the top of the pyramid of human rights misconduct.” Convention Against Torture: Hearing 
Before the Senate Comm, on Foreign Relations, 101st Cong. 16 (1990) C CAT Hearing") 
(prepared statement). The Senate Foreign Relations Committee also understood torture to be 
limited in just this way. See S. Exec. Rep. No. 101-30, at 6 (noting that "[{]or an act to be 
'torture,' it must be an extreme form of cruel and inhuman treatment, causing severe pain and 
suffering, and be intended to cause severe pain and suffering"). Both the Executive Branch and 
the Senate acknowledged the efforts of the United States during the negotiating process to 
strengthen the effectiveness of the treaty and to gain wide adherence thereto by focusing the 
Convention "on torture rather than on other relatively less abhorrent practices." Letter of 
Submittal from George P. Shultz, Secretary of State, to President Ronald Reagan (May 10, 

1988), in S. Treaty Doc. No. 100-20, at v; see also S. Exec. Rep. No. 101-30, at 2-3 ("The United 
States" helped to focus the Convention "on torture rather than other less abhorrent practices."). 
Such statements are probative of a treaty's meaning. See 1 1 Op. O.L.C. at 35-36. 

Although Congress defined "torture” under sections 2340-2340A to require conduct 
specifically intended to cause "severe" pain or suffering, we do not believe Congress intended to 
reach only conduct involving "excruciating and agonizing" pain or suffering. Although there is 
some support for this formulation in the ratification history of the CAT,-^ a proposed express 
understanding to that effect^ was "criticized for setting too high a threshold of pain," S. Exec. 
Rep. No. 101-30, at 9, and was not adopted. We are not aware of any evidence suggesting that 
the standard was raised in the statute and we do not believe that it was.-^ 

Drawing distinctions among gradations of pain (for example, severe, mild, moderate, 
substantial, extreme, intense, excruciating, or agonizing) is obviously not an easy task, especially 
given the lack of any precise, objective scientific criteria for measuring pain.-^ We are, 
however, aided in this task by judicial interpretations of the Torture Victims Protection Act 
("TVPA"), 28 U.S.C. § 1350 note (2000). The TVPA, also enacted to implement the CAT, 
provides a civil remedy to victims of torture. The TVPA defines "torture" to include: 

any act, directed against an individual in the offender's custody or physical control, by which 
severe pain or suffering (other than pain or suffering arising only from or inherent in, or 
incidental to, lawful sanctions), whether physical or mental, is intentionally inflicted on that 
individual for such purposes as obtaining from that individual or a third person information or a 
confession, punishing that individual for an act that individual or a third person has committed or 
is suspected of having committed, intimidating or coercing that individual or a third person, or 
for any reason based on discrimination of any kind .... 

28 U.S.C. § 1350 note, § 3(b)(1) (emphases added). The emphasized language is similar to 
section 2340's "severe physical or mental pain or suffering."-^ As the Court of Appeals for the 
District of Columbia Circuit has explained: 
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The severity requirement is crucial to ensuring that the conduct proscribed by the [CAT] and the 
TVPA is sufficiently extreme and outrageous to warrant the universal condemnation that the 
term "torture" both connotes and invokes. The drafters of the [CAT], as well as the Reagan 
Administration that signed it, the Bush Administration that submitted it to Congress, and the 
Senate that ultimately ratified it, therefore all sought to ensure that "only acts of a certain gravity 
shall be considered to constitute torture." 

The critical issue is the degree of pain and suffering that the alleged torturer intended to, and 
actually did, inflict upon the victim. The more intense, lasting, or heinous the agony, the more 
likely it is to be torture. 

Price V. Socialist People's Libyan Arab Jamahiriya, 294 F.3d 82, 92-93 (D.C. Cir. 2002) 
(citations omitted). That court concluded that a complaint that alleged beatings at the hands of 
police but that did not provide details concerning "the severity of plaintiffs' alleged beatings, 
including their frequency, duration, the parts of the body at which they were aimed, and the 
weapons used to carry them out," did not suffice "to ensure that [it] satisf[ied] the TVPA's 
rigorous definition of torture.” Id. at 93. 

hi Simpson v. Socialist People's Libyan Arab Jamahiriya, 326 F.3d 230 (D.C. Cir. 2003), the 
D.C. Circuit again considered the types of acts that constitute torture tmder the TVPA definition. 
The plaintiff alleged, among other things, that Libyan authorities had held her incommunicado 
and threatened to kill her if she tried to leave. See id. at 232, 234. The court acknowledged that 
"these alleged acts certainly reflect a bent toward cruelty on the part of their perpetrators,” but, 
reversing the district court, went on to hold that "they are not in themselves so unusually cruel or 
sufficiently extreme and outrageous as to constitute torture within the meaning of the [TVPA]." 
Id. at 234. Cases in which courts have found torture suggest the nature of the extreme conduct 
that falls within the statutory definition. See. e.g., Hilao v. Estate of Marcos, 103 F.3d 789, 790- 
91, 795 (9th Cir. 1996) (concluding that a course of conduct that included, among other things, 
severe beatings of plaintiff, repeated threats of death and electric shock, sleep deprivation, 
extended shackling to a cot (at times with a towel over his nose and mouth and water poured 
down his nostrils), seven months of confinement in a "suffocatingly hot" and cramped cell, and 
eight years of solitary or near-solitary confinement, constituted torture); Mehinovic v. Vuckovic, 

1 98 F. Supp. 2d 1 322, 1 332-40, 1 345-46 (N.D. Ga. 2002) (concluding that a course of conduct 
that included, among other things, severe beatings to the genitals, head, and other parts of the 
body with metal pipes, brass knuckles, batons, a baseball bat, and various other items; removal 
of teeth with pliers; kicking in the face and ribs; breaking of bones and ribs and dislocation of 
fingers; cutting a figure into the victim's forehead; hanging the victim and beating him; extreme 
limitations of food and water; and subjection to games of "Russian roulette," constituted torture); 
Daliberti v. Republic of Iraq, 146 F. Supp. 2d 19, 22-23 (D.D.C. 2001) (entering default 
judgment against Iraq where plaintiffs alleged, among other things, threats of "physical torture, 
such as cutting off . . . fingers, pulling out . . . fingernails," and electric shocks to the testicles); 
Cicippio V. Islamic Republic of Iran, 18 F. Supp. 2d 62, 64-66 (D.D.C. 1998) (concluding that a 
course of conduct that included frequent beatings, pistol whipping, threats of imminent death, 
electric shocks, and attempts to force confessions by playing Russian roulette and pulling the 
trigger at each denial, constituted torture). 
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(2) The meaning of "severe physical pain or suffering. " 

The statute provides a specific definition of "severe mental pain or suffering," see 1 8 U.S.C. 
§ 2340(2), but does not define the term "severe physical pain or suffering." Although we think 
the meaning of "severe physical pain" is relatively straightforward, the question remains whether 
Congress intended to prohibit a category of "severe physical suffering" distinct from "severe 
physical pain," We conclude that under some circumstances "severe physical suffering" may 
constitute torture even if it does not involve "severe physical pain." Accordingly, to the extent 
that the August 2002 Memorandum suggested that "severe physical suffering" under the statute 
could in no circumstances be distinct from "severe physical pain," id. at 6 n.3, we do not agree. 

We begin with the statutory language. The inclusion of the words "or suffering" in the 
phrase "severe physical pain or suffering" suggests that the statutory category of physical torture 
is not limited to "severe physical pain." This is especially so in light of the general principle 
against interpreting a statute in such a manner as to render words surplusage. See. e.g., Duncan v. 
Walker. 533 U.S. 167, 174 (2001). 

Exactly what is included in the concept of "severe physical suffering," however, is difficult 
to ascertain. We interpret the phrase in a statutory context where Congress expressly 
distinguished "physical pain or suffering" from "mental pain or suffering." Consequently, a 
separate category of "physical suffering" must include something other than any type of "mental 
pain or suffering."-^ Moreover, given that Congress precisely defined "mental pain or 
suffering" in the statute, it is unlikely to have intended to imdermine that careful definition by 
including a broad range of mental sensations in a "physical suffering" component of "physical 
pain or suffering."-^ Consequently, "physical suffering” must be limited to adverse "physical" 
rather than adverse "mental" sensations. 

The text of the statute and the CAT, and their history, provide little concrete guidance as to 
what Congress intended separately to include as "severe physical suffering." Indeed, the record 
consistently refers to "severe physical pain or suffering" (or, more often in the ratification record, 
"severe physical pain and suffering"), apparently without ever disaggregating the concepts of 
"severe physical pain" and "severe physical suffering" or discussing them as separate categories 
with separate content. Although there is virtually no legislative history for the statute, throughout 
the ratification of the CAT-- which also uses the disjunctive "pain or suffering" and which the 
statutory prohibition implements—the references were generally to "pain and suffering," with no 
indication of any ditference in meaning. The Summary and Analysis of the Convention Against 
Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, which appears in S. 
Treaty Doc. No. 100-20, at 3, for example, repeatedly refers to "pain and suffering." See also S. 
Exec. Rep. No. 101-30, at 6 (three uses of "pain and suffering"); id. at 13 (eight uses of "pain and 
suffering"); id. at 14 (two uses of "pain and suffering"); id. at 35 (one use of "pain and 
suffering"). Conversely, the phrase "pain or suffering" is used less frequently in the Senate report 
in discussing (as opposed to quoting) the CAT and the understandings under consideration, e.g., 
id. at 5-6 (one use of "pain or suffering"), id. at 14 (two uses of "pain or suffering"); id. at 16 
(two uses of "pain or suffering"), and, when used, it is with no suggestion that it has any different 
meaning. 
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Although we conclude that inclusion of the words "or suffering" in "severe physical pain or 
suffering" establishes that physical torture is not limited to "severe physical pain," we also 
conclude that Congress did not intend "severe physical pain or suffering" to include a category of 
"physical suffering" that would be so broad as to negate the limitations on the other categories of 
torture in the statute. Moreover, the "physical suffering" covered by the statute must be "severe” 
to be within the statutory prohibition. We conclude that under some circumstances "physical 
suffering" may be of sufficient intensity and duration to meet the statutory definition of torture 
even if it does not involve "severe physical pain." To constitute such torture, "severe physical 
suffering" would have to be a condition of some extended duration or persistence as well as 
intensity. The need to define a category of "severe physical suffering" that is different from 
"severe physical pain," and that also does not undermine the limited definition Congress 
provided for torture, along with the requirement that any such physical suffering be "severe," 
calls for an interpretation under which "severe physical sutfering" is reserved for physical 
distress that is "severe" considering its intensity and duration or persistence, rather than merely 
mild or transitory.'*^ Otherwise, the inclusion of such a category would lead to the kind of 
uncertainty in interpreting the statute that Congress sought to reduce both through its 
understanding to the CAT and in sections 2340-2340A. 

(3) The meaning of "severe mental pain or suffering. " 

Section 2340 defines "severe mental pain or suffering" to mean: 
the prolonged mental harm caused by or resulting from— 

(A) the intentional infliction or threatened infliction of severe physical pain or suffering; 

(B) the administration or application, or threatened administration or application, of mind- 
altering substances or other procedures calculated to disrupt profoundly the senses or the 
personality; 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe physical pain or 
suffering, or the administration or application of mind-altering substances or other procedures 
calculated to disrupt profoundly the senses or personalityj.] 

1 8 U.S.C. § 2340(2). Torture is defined under the statute to include an act specifically intended 
to inflict severe mental pain or suffering. Id. § 2340( 1 ). 

An important preliminary question with respect to this definition is whether the statutory list 
of the four "predicate acts" in section 2340(2)(A)-(D) is exclusive. We conclude that Congress 
intended the list of predicate acts to be exclusive-that is, to constitute the proscribed "severe 
mental pain or suffering" under the statute, the prolonged mental harm must be caused by acts 
falling within one of the four statutory categories of predicate acts. We reach this conclusion 
based on the clear language of the statute, which provides a detailed definition that includes four 
categories of predicate acts joined by the disjimctive and does not contain a catchall provision or 
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any other language suggesting that additional acts might qualify (for example, language such as 
"including" or "such acts as").-^ Congress plainly considered very specific predicate acts, and 
this definition tracks the Senate’s understanding concerning mental pain or suffering when giving 
its advice and consent to ratification of the CAT. The conclusion that the list of predicate acts is 
exclusive is consistent with both the text of the Saiate's understanding, and with the fact that it 
was adopted out of concern that the CAT's definition of torture did not otherwise meet the 
requirement for clarity in defining crimes. See supra note 21. Adopting an interpretation of the 
statute that expands the list of predicate acts for "severe mental pain or suffering" would 
constitute an impermissible rewriting of the statute and would introduce the very imprecision 
that prompted the Senate to adopt its understanding when giving its advice and consent to 
ratification of the CAT. 

Another question is whether the requirement of "prolonged mental harm" caused by or 
resulting from one of the enumerated predicate acts is a separate requirement, or whether such 
"prolonged mental harm" is to be presumed any time one of the predicate acts occurs. Although 
it is possible to read the statute's reference to "the prolonged mental harm caused by or resulting 
from" the predicate acts as creating a statutory presumption that each of the predicate acts always 
causes prolonged mental harm, we do not believe that was Congress's intent. As noted, this 
language closely tracks the understanding that the Senate adopted when it gave its advice and 
consent to ratification of the CAT: 

in order to constitute torture, an act must be specifically intended to inflict severe physical or 
mental pain or suffering and that mental pain or suffering refers to prolonged mental harm 
caused by or resulting from (1) the intentional infliction or threatened infliction of severe 
physical pain or suffering; (2) the administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt profoundly the 
senses or the personality; (3) the threat of imminent death; or (4) the threat that another person 
will imminently be subjected to death, severe physical pain or suffering, or the administration or 
application of mind altering substances or other procedures calculated to disrupt profoundly the 
senses or personality. 

S. Exec. Rep. No. 101-30, at 36. We do not believe that simply by adding the word "the" before 
"prolonged harm," Congress intended a material change in the definition of mental pain or 
suffering as articulated in the Senate's understanding to the CAT. The legislative history, 
moreover, confirms that sections 2340-2340A were intended to fulfill-but not go beyond-the 
United States' obligations under the CAT: "This section provides the necessary legislation to 
implement the [CAT]. . . . The definition of torture emanates directly from article 1 of the 
[CAT]. The definition for 'severe mental pain and suffering' incorporates the [above mentioned] 
understanding." S. Rep. No. 103-107, at 58-59 (1993). This understanding, embodied in the 
statute, was meant to define the obligation undertaken by the United States. Given this 
understanding, the legislative history, and the fact that section 2340(2) defines "severe mental 
pain or suffering" carefully in language very similar to the understanding, we do not believe that 
Congress intended the definition to create a presumption that any time one of the predicate acts 
occurs, prolonged mental harm is deemed to result. 
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Turning to the question of what constitutes "prolonged mental harm caused by or resulting 
from" a predicate act, we believe that Congress intended this phrase to require mental "harm” 
that is caused by or that results from a predicate act, and that has some lasting duration. There is 
little guidance to draw upon in interpreting this phrase.'®® Nevertheless, our interpretation is 
consistent with the ordinary meaning of the statutory terms. First, the use of the word "harm"— as 
opposed to simply repeating "pain or suffering"— suggests some mental damage or injury. 
Ordinary dictionary definitions of "harm," such as "physical or mental damage: injury," 

Webster's Third New International Dictionary at 1034 (emphasis added), or "[pjhysical or 
psychological injury or damage," American Heritage Dictionary of the English Language at 825 
(emphasis added), support this interpretation. Second, to "prolong" means to "lengthen in time" 
or to "extend in duration," or to "draw out," Webster’s Third New International Dictionary at 
1815, further suggesting that to be "prolonged," the mental damage must extend for some period 
of time. This damage need not be permanent, but it must continue for a "prolonged" period of 
time, sa Finally, under section 2340(2), the "prolonged mental harm" must be "caused by" or 
"resulting from" one of the enumerated predicate acts. 

Although there are few judicial opinions discussing the question of "prolonged mental 
harm," those cases that have addressed the issue are consistent with our view. For example, in 
the TVPA case of Mehinovic, the court explained that: 

[The defendant] also caused or participated in the plaintiffs' mental torture. Mental torture 
consists of "prolonged mental harm caused by or resulting from: the intentional infliction or 

threatened infliction of severe physical pain or suffering; ... the threat of imminent death " 

As set out above, plaintiffs noted in their testimony that they feared that they would be killed by 
[the defendant] during the beatings he inflicted or during games of "Russian roulette." Each 
plaintiff' continues to suffer long-term psychological harm as a result of the ordeals they suffered 
at the hands of defendant and others. 

198 F. Supp. 2d at 1346 (emphasis added; first ellipsis in original). In reaching its conclusion, the 
court noted that the plaintiffs were continuing to suffer serious mental harm even ten years after 
the events in question: One plaintiff "suffers from anxiety, flashbacks, and nightmares and has 
difficulty sleeping. [He] continues to suffer thinking about what happened to him during this 
ordeal and has been unable to work as a result of the continuing effects of the torture he 
endured." /d. at 1334. Another plaintiff "suffers from anxiety, sleeps very little, and has frequent 
nightmares. . . . [He] has found it impossible to return to work." Id. at 1336. A third plaintiff "has 
frequent nightmares. He has had to use medication to help him sleep. His experience has made 
him feel depressed and reclusive, and he has not been able to work since he escaped from this 
ordeal." Id. at 1337-38. And the fourth plaintiff "has flashbacks and nightmares, suffers from 
nervousness, angers easily, and has difficulty trusting people. These effects directly impact and 
interfere with his ability to work." Id. at 1340. In each case, these mental effects were continuing 
years after the infliction of the predicate acts. 

And in Sackie v. Ashcroft, 270 F. Supp. 2d 596 (E.D. Pa. 2003), the individual had been 
kidnapped and "forcibly recruited" as a child soldier at the age of 14, and over the next three to 
four years had been forced to take narcotics and threatened with imminent death. Id. at 597-98, 
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601-02. The court concluded that the resulting mental harm, which continued over this three-to- 
four-year period, qualified as "prolonged mental harm." Id. at 602. 

Conversely, in Villeda Aldana v. Fresh Del Monte Produce, Inc., 305 F. Supp. 2d 1285 
(S.D. Fla. 2003), the court rejected a claim under the TVPA brought by individuals who had 
been held at gunpoint overnight and repeatedly threatened with death. While recognizing that the 
plaintifFs had experienced an "ordeal," the court concluded that they had failed to show that their 
experience caused lasting damage, noting that "there is simply no allegation that PlaintifFs have 
suffered any prolonged mental harm or physical injury as a result of their alleged intimidation." 
Id. at 1294-95. 


(4) The meaning of "specifically intended. " 

It is well recognized that the term "specific intent" is ambiguous and that the courts do not 
use it consistently. See 1 Wayne R. LaFave, Substantive Criminal Law § 5.2(e), at 355 & n.79 
(2d ed. 2003). "Specific intent" is most commonly understood, however, "to designate a special 
mental element which is required above and beyond any mental state required with respect to the 
actus reus of the crime." Id. at 354; see also Carter v. United States, 530 U.S. 255, 268 (2000) 
(explaining that general intent, as opposed to specific intent, requires "that the defendant 
possessed knowledge [only] with respect to the actus reus of the crime"). As one respected 
treatise explains: 

With crimes which require that the defendant intentionally cause a specific result, what is meant 
by an "intention" to cause that result? Although the theorists have not always been in agreement . 
. . , the traditional view is that a person who acts . . . intends a result of his act . . . under two 
quite different circumstances: (1) when he consciously desires that result, whatever the 
likelihood of that result happening from his conduct; and (2) when he knows that that result is 
practically certain to follow from his conduct, whatever his desire may be as to that result. 

1 LaFave, Substantive Criminal Law, § 5.2(a), at 341 (footnote omitted). 

As noted, the cases are inconsistent. Some suggest that only a conscious desire to produce 
the proscribed result constitutes specific intent; others suggest that even reasonable foreseeability 
suffices. In United States v. Bailey, 444 U.S. 394 (1980), for example, the Court suggested that, 
at least "[i]n a general sense," id. at 405, "specific intent" requires that one consciously desire the 
result. Id. at 403-05. The Court compared the common law’s mens rea concepts of specific intent 
and general intent to the Model Penal Code's mens rea concepts of acting purposefully and 
acting knowingly. Id. at 404-05. "[A] person who causes a particular result is said to act 
purposefully," wrote the Court, "if 'he consciously desires that result, whatever the likelihood of 
that result happening from his conduct.'" Id. at 404 (internal quotation marks omitted). A person 
"is said to act knowingly," in contrast, "if he is aware 'that that result is practically certain to 
follow from his conduct, whatever his desire may be as to that result.'" Id. (internal quotation 
marks omitted). The Court then stated: "In a general sense, 'purpose' corresponds loosely with 
the common-law concept of specific intent, while 'knowledge' corresponds loosely with the 
concept of general intent." Id. at 405. 
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In contrast, cases such as United States v. Neiswender, 590 F.2d 1269 (4th Cir. 1979), 
suggest that to prove specific intent it is enough that the defendant simply have "knowledge or 
notice" that his act "would have likely resulted in" the proscribed outcome. Id. at 1 273. "Notice," 
the court held, "is provided by the reasonable foreseeability of the natural and probable 
consequences of one's acts." Id. 

We do not believe it is useful to try to define the precise meaning of "specific intent" in 
section 2340.-^ In light of the President's directive that the United States not engage in torture, 
it would not be appropriate to rely on parsing the specific intent element of the statute to approve 
as lawful conduct that might otherwise amount to torture. Some observations, however, are 
appropriate. It is clear that the specific intent element of section 2340 would be met if a 
defendant performed an act and "consciously desire[d]" that act to inflict severe physical or 
mental pain or suffering. 1 LaFave, Substantive Criminal Law § 5.2(a), at 341. Conversely, if an 
individual acted in good faith, and only after reasonable investigation establishing that his 
conduct would not inflict severe physical or mental pain or suffering, it appears unlikely that he 
would have the specific intent necessary to violate sections 2340-2340A. Such an individual 
could be said neither consciously to desire the proscribed result, see, e.g., Bailey, 444 U.S. at 
405, nor to have "knowledge or notice" that his act "would likely have resulted in" the proscribed 
outcome, Neiswender, 590 F.2d at 1273. 

Two final points on the issue of specific intent: First, specific intent must be distinguished 
from motive. There is no exception under the statute permitting torture to be used for a "good 
reason." Thus, a defendant's motive (to protect national security, for example) is not relevant to 
the question whether he has acted with the requisite specific intent imder the statute. See Cheek v. 
United States, 498 U.S. 192, 200-01 (1991). Second, specific intent to take a given action can be 
found even if the defendant will take the action only conditionally. Cf., e.g., Holloway v. United 
States, 526 U.S. 1,11 (1999) ("[A] defendant may not negate a proscribed intent by requiring the 
victim to comply with a condition the defendant has no right to impose."). See also id. at 10-1 1 
& nn. 9-12; Model Penal Code § 2.02(6). Thus, for example, the fact that a victim might have 
avoided being tortured by cooperating with the perpetrator would not make permissible actions 
otherwise constituting torture under the statute. Presumably that has frequently been the case 
with torture, but that fact does not make the practice of torture any less abhorrent or unlawful.-^ 


DANIEL LEVIN 
Acting Assistant Attorney General 
Office of Legal Counsel 


1. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, Dec. 10, 1984, S. 
Treaty Doc. No. 100-20, 1465 U.N.T.S. 85. See also, e.g.. International Covenant on Civil and Political Rights, Dec. 
16, 1966, 999 U.N.T.S. 171. 
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2. It has been suggested that the prohibition against tortore achieved the status of jus cogens {i.e., a peremptory 
norm) under international law. See, e.g.,Sidermande Blake v. Republic of Argentina, 965 F.2d 699, 714 {9th Cir. 
1992); Regina v. Bow Street Metro. Stipendiary Magistmte Ex Parte Pinochet Ugarte (No. S), [2000] 1 AC 147, 

198; see also Restatement (Third) of Foreign Relations Law of the United States § 702 reportei^' note 5. 

3. See generally H. Langbein, Torture and the Law of Proof: Europe and England in the Ancien Regime 
(1977). 

4. See, e.g.. Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly Comp. 

Pres. Doc. 1167 (July 5, 2004) ("Freedom from torture is an inalienable human right "); Statement on United 

Nations International Day in Support of Victims of Torture, 39 Weekly Comp. Pres. Doc. 824 (June 30, 2003) 
("Torture anywhere is an affront to human dignity everywhere."); see also Letter of Transmittal from President 
Ronald Reagan to the Senate (May 20, 1 988), in Message from the President of the United States Transmitting the 
Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, S. Treaty Doc. No. 
100-20, at iii (1988) ("Ratification of the Convention by the United Stetes will clearly express United States 
opposition to torture, an abhorrent practice unfortunately still prevalent in the world today."). 

5. See, e.g., Anthony Lewis, Mafong Torture LegaLli.Y. Rev. of Books, July 15, 2004; R. Jeffi*ey Smith, Slim Legal 
Grounds for Torture Memos, Wash. Post, July 4, 2004, at A1 2; Kathleen Clark & Julie Mertus, Torturing the Law; 
the Justice Department's Legal Contortions on Interrogation, Wash. Post, June 20, 2004, at B3; Derek Jinks & 
David SIoss, Is the President Bound by the Geneva Conventions?, 90 Cornell L. Rev. 97 (2004). 

6. This memorandum necessarily discusses the prohibition against torture in sections 2340-2340A in somewhat 
abstract and general terms. In applying this criminal prohibition to particular circumstances, great care must be taken 
to avoid approving as lawful any conduct that might constitute torture. In addition, this memorandum does not 
address the many other sources of law that may apply, depending on the circumstances, to the detention or 
interrogation of detainees (for example, the Geneva Conventions; the Uniform Code of Military Justice, 10 U.S.C. 

§ 801 et seq.; the Military Extraterritorial Jurisdiction Act, 18 U.S.C. §§ 3261-3267; and the War Crimes Act, 

18 U.S.C. § 2441, among others). Any analysis of particular facts must, of course, ensure that the United States 
complies with all applicable legal obligations. 

7. See, e.g.. Statement on United Nations International Day in Support of Victims of Torture, 40 Weekly Comp. 

Pres. Doc. 1 167-68 (July 5, 2004) ("America stands against and will not tolerate torture. We will investigate and 
prosecute all acts of torture ... in all territory under our jurisdiction. . . . Torture is wrong no matter where it occurs, 
and the United States will continue to lead the fight to eliminate it everywhere."). 

8. While we have identified \wious disagreements with the August 2002 Memorandum, we have reviewed this 
Office's prior opinions addressing issues involving treatment of detainees and do not believe that any of their 
conclusions would be different under the standards set forth in this memorandum. 

9. Section 2340A provides in full: 

(a) Offense.— Whoever outside the United States commits or attempts to commit torture shall be fined imder this title 
or imprisoned not more than 20 yearn, or both, and if death results to any person from conduct prohibited by this 
subsection, shall be punished by death or imprisoned for any term of years or for life. 

(b) Jurisdiction."There is Jurisdiction over the activity prohibited in subsection (a) if-- 

(1) the alleged offender is a national of the United States; or 

(2) die alleged offender is present in the United States, irrespective of the nationality of the victim or alleged 
offender. 
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(c) Conspiracy. "A person who conspires to commit an offense under this section shall be subject to the same 
penalties (other than the penalty of death) as the peialties {^escribed for the offense, the commission of which was 
the object of the conspiracy. 

18 U.S.C. § 2340A (2000). 

10. Section 2340 provides in foil: 

As used in this chapter— 

( 1 ) "torture" means an act committed by a person acting under color of law specifically intended to inflict severe 
physical or mental pain or suffering (other than pain or suffering incidental to lawful sanctions) upon another person 
within his custody or physical control; 

(2) "severe mental pain or suffering" means the prolonged mental harm caused by or resulting from— 

(A) the itUentional infliction or threatened infliction of severe ph>«ical pain or suffering; 

(B) the administration or application, or threatened administration or application, of mind-altering substances or 
other procedures calculated to disrupt profoundly the senses or the peisonality; 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe physical pain or suffering, or the 
adminisfration or application of mind-altering substances or other procedures calculated to disrupt profoundly the 
senses or personality; and 

(3) "United States" means the several States of the United States, the District of Columbia, and the commonwealths, 
territories, and possessions of the United States. 

18 U.S.C. §2340 (as amended by Pub. L.No. 108-375, n8Stat. 1811 (2004)). 

1 1 . Our task is only to offer guidance on the meaning of the statute, not to comment on policy. It is of course open to 
policymakers to determine that conduct that might not be prohibited by the statute is nevertheless contrary to the 
interests or policy of the United States. 

12. Congress limited the territorial reach of the federal torture statute, providing that the prohibition applies only to 
conduct ocevuring "outside the United States," 18 U.S.C. § 2340A(a), which is currently defined in the statute to 
mean outside "the several States of the United States, the District of Columbia, and the commonwealths, territories, 
and possessions of the United States." Id. § 2340(3). 

13. Common dictionary definitions of "torture" further support the statutory concq)t that the pain or suffering must 
be severe. See Black's Law Dictionary 1528 (8lh ed. 2004) (defining "torture" as "[t]he infliction of intense pain to 
the body or mind to punish, to extract a confession or information, or to obtain sadistic pleasure") (emphasis added); 
Webster’s Third New International Dictionary of the English Language Unabridged 2414 (2002) (defining "torture” 
as "the infliction of intense pain (as from burning, crushing, wounding) to punish or coerce someone") (emphasis 
added); Oxford American Dictionary and Language Guide 1064 (1999) (defining "torture" as "the infliction of 
severe bodily pain, esp, as a punishment or a means of persuasion") (emphasis added). 


This interpretation is also consistent with the history of torture. See generally the descriptions in Lord Hope's 
lecture, Torture, University of Essex/Clifford Chance Lecture 7-8 (Jan. 28, 2004), and in Professor Langbein's book. 
Torture and the Law of Proof: Europe and England in the Ancien Regime. We emphatically are not saying that only 
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such historical techniques— or similar ones—can constitute "torture" under sections 2340-2340A. But the historical 
understanding of "torture" is relevant to interpreting Congress's intent. Cf. Morissette v. United States, 342 U.S. 246, 
263 (1952). 

14. This approach— distinguishing torture from lesser forms of cruel, inhuman, or degrading treatment— is 
consistent with other international law sources. The CATs fuedecessor, the U.N. Torture Declaration, defined 
torture as "an aggravated and deliberate form of cmel, inhuman or degrading treatment or punishment." Declaration 
on the Protection of All Persons from Being Subjected to Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment, U.N. Res. 3452, art. 1(2) (Dec. 9, 1975) (emphasis added); see also S. Treaty Doc. No. 100-20 at 2 
(The U.N. Torture Declaration was "a point of departure for the drafting of the [CAT]."). Other treaties also 
distinguish torture from lesser forms of cniel, inhuman, or degrading treatment. See, e.g. , European Convention for 
the Protection of Human Rights and Fundamental Freedoms, art. 3, 213 U.N.T.S. 221 (Nov. 4, 1950) ("European 
Convention") ("No one shall be subjected to torture or to inhuman or degrading treatment or punishment."); Evans, 
Getting to Grips with Torture, 5 1 Int’l & Comp. L.Q. at 370 ("(T]he ECHR organs have adopted ... a 'vertical' 
approach . . . , which is seen as comprising three separate elements, each representing a progression of seriousness, 
in which one moves progressively from forms of ill-treatment which are 'degrading' to those which are 'inhuman' 
and then to 'torture'. The distinctions between them is [sic] based on the severity of suffering involved, with 'torture' 
at the apex."); Debra Long, Association for the Prevention of Torture, Guide to Jurisprudence on Torture and Ill- 
Treatment: Article 3 of the European Convention for the Protection of Human Rights 13 (2002) (The approach of 
distinguishing between "torture," "inhuman" acts, and "degrading" acts has "remained the standard approach taken 
by the European judicial bodies. Within this approach torture has been singled out as carrying a special stigma, 
which distinguishes it from other forms of ill-treatment"). See also CAT Handbook at 1 15-17 (discussing the 
European Court of Human Rights ("ECHR") decision in /rc/ant^ v. United Kingdom, 25 Eur. Ct H.R. (ser. A) (1978) 
(concluding that the combined use of wall-standing, hooding, subjection to noise, deprivation of sleep, and 
deprivation of food and drink constituted inhuman or degrading treatment but not torture under the European 
Convention)). Cases decided by the ECHR subsequent to Ireland have continued to view torture as an aggravate 
form of inhuman treatment. See. e.g. , Aktas v. Turkey, No. 2435 1/94 ^313 (E.C.H.R. 2003); Akkoc v. Turkey, Nos. 
22947/93 & 22948/93 1i 115 (E.C.H.R. 2000); Kaya v. Turkey, No. 22535/93 1117 (E.C.H.R. 2000). 

The Intermtional Criminal Tribunal for the Former Yugoslavia ("ICTY") likewise considers "torture" as a 
category of conduct more severe than "inhuman treatment." See, e.g.. Prosecutor v. Delalic, IT-96-21, Trial 
Chambw Judgment 1 542 (ICTY Nov. 1 6, 1 998) ("[IJnhuman treatment is treatment which deliberately causes 
serious mental and physical suffering that falls short of the severe mental and physical suffering required for the 
offence of torture "). 

1 5. Deputy Assistant Attorney General Mark Richard testified: "[T]he essence of torture" is treatment that inflicts 
"excruciating and agonizing physical pain." CAT Hearing zi 16 prepared statement). 

1 6. See S. Treaty Doc. No. 100-20, at 4-5 ("The United States understands that, in order to constitute tortore, an act 
must be a deliberate and calculated act of an extremely cruel and inhuman nature, specifically intended to inflict 
excruciating and agonizing physical or mental pain or suffering."). 

17. Thus, we do not agree with the statement in the August 2002 Memorandum that "[t)he Reagan administration's 
understanding that the pain be 'excruciating and agonizing' is in substance not different from the Bush 
administration's proposal that the pain must be severe." August 2002 Memorandum at 19. Although the terms are 
concededly imprecise, and whatever the intent of the Reagan Administration’s understanding, we believe that in 
common usage "excruciating and agonizing" pain is understood to be more intense than "severe" pain. 


The August 2002 Memorandum also looked to the use of "severe pain" in certain other statutes, and concluded 
that to satisfy the definition in section 2340, pain "must be equivalent in intensity to the pain accompanying serious 
physical injury, such as organ failure, impairment of bodily function, or even death." Id. at 1; see also id. at 5-6, 13, 
46. We do not agree with those statements. Those other statutes define an "emergency medical condition," for 
purposes of providing health benefits, as "a condition manifesting itself by acute symptoms of sufficient severity 
(including severe pain)" such that one could reasoi^bly expect that the absence of immediate medical care might 
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result in death, organ failure or impairment of bodily filiation. See. e.g., 8 U.S.C. § 1369 (2000); 42 U.S.C. 

§ 1395w--22(d)(3)(B) (2000); irf. § 1395dd(e) (2000). They do not define "severe pain" even in that very different 
context (rather, they i^e it as an indication of an "emergency medical condition"), and they do not state that death, 
organ failure, or impairment of bodily ftinction cause "severe pain," but rather that "severe pain" may indicate a 
condition that, if untreated, could cause one of those recite. We do not believe that they provide a proper guide for 
interpreting "severe pain" in the very different context of the prohibition against torture in sections 2340-2340A. Cf. 
United Stales v. Cleveland Indians Baseball Co., 532 U.S. 2(K), 213 (2001) (phrase "wages paid" has different 
meaning in different parts of Title 26); Robinson v. Shell OU Co., 519 U.S. 337, 343-44 (1997) (term "employee" 
has different meanings in different parts of Title VII). 

1 8. Despite extensive efforts to develop objective criteria for measuring pain, there is no clear, objective, consistent 
measurement. As one publication explains: 

Pain is a complex, subjective, perceptual phenomenon with a number of dimensions— intensity, quality, time course, 
impact, and personal meaning— that are uniquely experienced by each individual and, thus, can only be assessed 
indirectly. Pain is a subjective experience and there is no way to objectively quantify it. Cor^equently, assessment of 
a patient's pain depends on the patient’s overt communications, both verbal and behavioral. Given pain's complexity, 
one must assess not only its somatic (sensory) component but also patients' moods, attitudes, coping efforts, 
resources, responses of family members, and the impact of pain on their lives. 

Dennis C. Turic, the Person. Not Just the Pain, Pain: Clinical Updates, Sept. 1993 (emphasis added). This 
lack of clarity further complicates the effort to define "severe" pain or suffering. 

19. Section 3(b)(2) of the TVPA defines "mental pain or suffering" similarly to the way that section 2340(2) defines 
"severe mental pain or suffering." 

20. Common dictionary definitions of "physical" confinn that "physical suffering" does not include mental 
sensations. See. e.g., American Heritage Dictionary of the English Language at 1 366 ("Of or relating to the body as 
distinguished from the mind or spirit"); Oxford American Dictionary and Language Guide at 748 ("of or concerning 
the body (physical exercise; physical education)"). 

21 . This is particularly so given that, as Administration witnesses explained, the limiting understanding defining 
mental pain or suffering was considered necessary to avoid problems of vagueness. See, e.g., CAT Hearing at 8, 10 
(prepaid statement of Abraham Sofaer, Legal Adviser, Department of State: "The Convention’s wording ... is not 
in all respects as precise as we believe necessary. . . . [B]ecause (the Convention] requires establishment of criminal 
penalties under our domestic law, we must pay particular attention to the meaning and interpretation of its 
provisions, especially concerning the standards by which the Convention will be applied as a matter of U.S. law. . , . 
[W]e prepared a codified proposal which . . . clarifies the definition of mental pain and suffering."); id. at 15-16 
(pr^ared statement of Mark Richard: "The basic problem with the Torture Convention-one that permeates all our 
concerns— is its imprecise definition of torture, especially as that term is applied to actions which result solely in 
mental anguish. This definitional vaguetiess makes it very doubtful that the United States can, consistent with 
Constitutional due process constraints, fulfill its obligation under the Convention to adequately engraft the definition 
of torture into the domestic criminal law of the United States."); id. at 17 (prepared statement of Mark Richard: 
"Accordingly, the Torture Convention’s vague definition concerning the mental suffering aspect of torture cannot be 
resolved by reference to established principles of international law. In an effort to overcome this unacceptable 
element of vaguene^ in Article I of the Convention, we have proposed an understanding which defines severe 
mental pain constituting torture with sufficient specificity to . . . meet Constitutional due process requirements.’’). 

22. Support for concluding that there is an extended temporal element, or at least an element of persistence, in 
"severe ph>^ica! suffering" as a category distinct fit)m "severe physical pain" may also be found in the prevalence of 
concepts of "endurance" of suffering and of suffering as a "state" or "condition" in standard dictionary definitions. 
See, e.g., Webster's Third New International Dictionary at 2284 (defining "suffering" as "the endurance of or 
submission to affliction, pain, loss"; "a pain endured"); /fandom House Dictionary of the English Language 1901 
(2d ed. 1987) ("the state of a person or diing that suffers”); Funk & Wagnalls New Standard Dictionary of the 
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English Language 2A\() (1946) ("A state of anguish or pain”); American Heritage Dictionary of the English 
Language at 1 795 ("The condition of one who suffers"). 

23. These four categories of predicate acts "are raerabeis of an 'associated group or series,' justifying the inference 
that items not mentioned were excluded by deliberate choice, not inadvertence." Barnhart v. Peabody Coal Co., 537 
U.S. 149, 168 (2003) (quoting United States v. Vonn, 535 U.S. 55, 65 (2002)). See also, e.g., Leathehnan v. Tarrant 
County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 (1993); 2A Norman J. Singer, Statutes and 
Statutory Construction § 47.23 (6th ed. 2000). Nor do we see any "contrary indications" that would rebut this 
inference. Vonn, 535 U.S. at 65. 

24. The phrase "prolonged mental harm" does not appear in the relevant medical literature or elsewhere in the 
United States Code. The August 2002 Memorandum concluded that to constitute "prolonged mental harm," there 
must be "significant psychological harm of significant duration, e.g., lasting for months or even years." Id. at 1 ; see 
also id. at 7. Although we believe that the mental harm must be of some lasting duration to be "prolonged,” to the 
extent that that formulation was intended to suggest that the mental harm would have to last for at least "months or 
even years," we do not agree. 

25. For example, although we do not suggest that the statute is limited to such cases, development of a mental 
disorder— such as post-traumatic stress disorder or perhaps chronic depression— could constitute "prolonged mental 
harm." See American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 369-76, 463- 
68 (4th ed. 2000) ("DSM-IV-TR"). See also, e.g.. Report of the Special Rapporteur on Torture and Other Cruel, 
Inhuman or Degrading Treatment or Punishment, U.N. Doc. A/59/324, at 14 (2004) ("The most common diagnosis 
of psychiatric symptoms among torture survivors is said to be post-traumatic stress disorder."); see also Metin 
Basoglu et al.. Torture and Mental Health: A Research Overview, in Ellen Gerrity et al. eds., The Mental Health 
Consequences of Torture 48-49 (200 1 ) (referring to findings of higher rates of post-traumatic stress disorder in 
studies involving torture survivors); Murat Parker et al.. Psychological Effects of Torture: An Empirical Study of 
Tortured and Non~Tortured Non-Political Prisoners, in Metin Basoglu ed., Torture and Its Consequences: Current 
Treatment Approaches 77 (1992) (referring to findings of post-traumatic stress disorder in torture survivors). 

26. This is not meant to suggest that, if the predicate act or acts continue for an extended period, "prolonged mental 
harm" cannot occur until after they are completed. Early occurrences of the predicate act could cause mental harm 
that could continue— and become protonged—during the extended period the predicate acts continued to occur. For 
example, in Sackie v. Ashcroft, 270 F. Supp. 2d 596, 601-02 (E.D. Pa. 2003), the predicate acts continued over a 
three-to-four-year period, and the court concluded that "prolonged mental harm" had occurred during that time. 

27. In the August 2002 Memorandum, this Office concluded that the specific intent element of the statute required 
timt infliction of severe pain or suffering be the defendant's "precise objective" and that it was not enough that the 
defendant act with knowledge that such pain "was reasonably likely to result fi’om his actions" (or even that that 
result "is certain to occur"). Id. at 3-4. We do not reiterate that test here. 

28. In the August 2002 Memorandum, this Office indicated that an element of the offense of torture was that the act 
in question actually result in the infliction of severe physical or mental pain or suffering. See id. at 3. That 
conclusion rested on a comparison of the statute with the CAT, which has a different definition of "torture" that 
requires the actual infliction of pain or suffering, and we do not believe that the statute requires that the defendant 
actually inflict (as opposed to act with the specific intent to inflict) severe physical or mental pain or suffering. 
Compare CAT art. 1(1) ("the term 'torture' means any act by which severe pain or suffering, whether physical or 
mental, is intentionally inflicted") (emphasis added) with 18 U.S.C. § 2340 ("'torture' means an act . . . specifically 
intended to inflict severe physical or mental pain or suffering") (emphasis added). It is unlikely that any such 
requirement would make any practical difference, however, since the statute also criminalizes attempts to commit 
torture. Id. § 2340A(a). 
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Testimony of David Luban 
Senate Judiciary Committee, 

Subcommittee on Administrative Oversight and the Courts 
Hearing: "What Went Wrong: Torture and the Office of Legal Counsel in the 

Bush Administration” 

May 13, 2009 


Chairman Whitehouse and members of the subcommittee. 

Thank you for inviting me to testify today. You’ve asked me to talk about the 
legal ethics of the interrogation memos written by lawyers in the Office of Legal 
Counsel. Based on the publicly-available sources I’ve studied, I believe that the 
memos are an ethical train wreck. 

When a lawyer advises a client about what the law requires, there is one 
basic ethical obligation: to tell it straight, without slanting or skewing. That can be a 
hard thing to do, if the legal answer isn't the one the client wants. Very few lawyers 
ever enjoy saying "no” to a client who was hoping for "yes”. But the profession’s 
ethical standard is clear: a legal adviser must use independent judgment and give 
candid, unvarnished advice. In the words of the American Bar Association, "a lawyer 
should not be deterred from giving candid advice by the prospect that the advice will be 
unpalatable to the client.”' 

That is the governing standard for all lawyers, in public practice or private. 
But it’s doubly important for lawyers in the Office of Legal Counsel. The mission of 
OLC is to give the President advice to guide him in fulfilling an awesome 


' ABA Model Rules of Professional Conduct Rule 2,1, cmt 1, The identical rule and comment 
appears in the Pennsylvania Rules of Professional Conduct and the D.C. Rules of Professional 
Conduct {1 am told that Professor Yoo belongs to the Pennsylvania Bar, while Judge Bybee was a 
member of the D.C. Bar and is currently a judicial member. The Nevada Bar, Judge Bybee's second 
state of admission, has the identical Rule 2.1 but includes no interpretive comments.) The rule itself 
states; "In representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice.” Model Rule 2,1. 
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constitutional obligation; to take care that the laws are faithfully executed. Faithful 
execution means interpreting the law without stretching it and without looking for 
loopholes. OLC’s job is not to rubber-stamp administration policies, and it is not to 
provide legal cover for illegal actions. 

No lawyer’s advice should do that. The rules of professional ethics forbid 
lawyers from counseling or assisting clients in illegal conduct;^ they require 
competence;^ and they demand that lawyers explain enough that the client can 
make an informed decision, which surely means explaining the law as it is.'* These 
are standards that the entire legal profession recognizes. 

Unfortunately, the interrogation memos fall far short of professional 
standards of candid advice and independent judgment. They involve a selective and 
in places deeply eccentric reading of the law. The memos cherry-pick sources of law 
that back their conclusions, and leave out sources of law that do not. They read as if 
they were reverse engineered to reach a pre-determined outcome; approval of 
waterboarding and the other CIA techniques. 

My written statement goes through the memos in detail, Mr. Chairman. Let 
me give just one example here of what 1 am talking about. Twenty-six years ago. 
President Reagan’s Justice Department prosecuted law enforcement officers for 
waterboarding prisoners to make them confess. The case is called United States v. 


^ “A lawyer shall not counsel a client to engage, or assist a client, in conduct that the lawyer knows is 
criminal or fraudulent....” ABA Model Rule 1.2(d). 

^ ABA Model Rule 1.1. "A lawyer shall provide competent representation to a client" The D.C. Bar's 
rules — pertinent to Mr. Bradbury, Judge Bybee, and Professor Yoo — add; "A lawyer shall serve a 
client with skill and care commensurate with that generally afforded to clients by other lawyers in 
similar matters." D.C. Rules of Conduct 1.1(b). 

'* ABA Model Rule 1.4(b}, "A larvyer shall explain a matter to the extent reasonably necessary to permit 
the client to make informed decisions regarding the representation.” 
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Lee.5 Four men were convicted and drew hefty sentences that the Court of Appeals 
upheld.® 

The Court of Appeals repeatedly referred to the technique as "torture." This 
is perhaps the single most relevant case in American law to the legality of 
waterboarding.^ Any lawyer can find the Lee case in a few seconds on a computer 
just by typing the words "water torture” into a database. But the authors of the 
interrogation memos never mentioned it. They had no trouble finding cases where 
courts didn't call harsh interrogation techniques “torture.’’^ ft’s hard to avoid the 


’ 744 F.2d 1124 (5“' Cir. 1984). The Court of Appeals did not use the label “waterboarding,” which had not 
yet been invented, but the description of the technique makes it clear that it is almost identical to 
waterboarding. It “included the placement of a towel over the nose and mouth of the prisoner and the 
pouring of water in the towel until the prisoner began to move, jerk, or otherwise indicate that he was 
suffocating and/or drowning.” Brief of Petitioner-Appellee, United States v. Lee, No. 83-2675 (S* Cir. 
Nov. 9, 1 984); see Evan Wallach, Drop By Drop: Forgetting the History of Water Torture in US. Courts, 
45 Colum. Transnat’l L. Rev. 468, 502-03 (2007). 

® They drew sentences of two years (with three years suspended), four years, and ten years, 
respectively. Ex-Sheriff Given 10-Year Sentence, N.Y. Times, Oct 27, 1983, at All. 

^ Although Lee pre-dates the Convention Against Torture and the U.S. torture statutes, there is no 
reason to believe that the judges would have described it differently after these laws were enacted. 
The statutes' definition of torture as severe mental or physical pain or suffering is neither unusual 
nor technical. Indeed, a standard pre-CAT dictionary definition of torture describes it as "severe or 
excruciating pain or suffering (of body or mind),..’’ The Compact Oxford English Dictionaiy 3357 
(1971); likewise The American Heritage Dictionary 1356 (1976)("severe physical pain”). Other tee- 
era dictionaries use formulations that do not in any way suggest that at the time of Lee 'torture' 
meant something milder than the statutory standard — Webster's Third (1971) says "intense pain”; 
Webster's Second (1953) says "severe pain" and "extreme pain. " Although Lee was a civil rights case, 
Mr. Bradbury did not hesitate to refer to another civil rights case as an authority pertinent to the 
enhanced interrogation techniques. Bradbury "CID" memo. May 30, 2005, p. 33 (discussing Williams 
V. United States, 341 U.S. 97 (1951)(beating confessions out of subjects with a rubber hose is a 
violation of their civil rights). 

® For example, Mr. Bradbury's May 10, 2005 opinion on individual CIA techniques cites Hilao v. 

Estate of Marcos, 103 F.3d 789, 790-91 (9* Cir. 1996), which describes numerous despicable tortures 
performed on the plaintiff, including waterboarding. Mr. Bradbury writes that "the court reached no 
conclusion that the technique by itself constituted torture. However, the fact that a federal court 
would even colloquially describe a technique that may share some of the characteristics of the 
waterboard as 'water torture' counsels continued care and careful monitoring of the technique.” 
Bradbury "techniques" memo, p, 44, note 57. I find it disturbing that Mr. Bradbury chooses a case 
where "the court reached no conclusion" that waterboarding is torture, without mentioning Lee, a 
case where waterboarding was the only technique at issue, and the court described it as torture in 
nine places. Professor’s Yoo and judge Bybee’s August 1, 2002 "torture" memo includes an appendix 
that purports to list all “(cjases in which U.S. courts have concluded the defendant tortured the 
plaintiff." Lee does not appear on this list. Perhaps it is because Lee was criminal, not civil, and 
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conclusion that Mr. Yoo, Judge Bybee, and Mr. Bradbury chose not to mention the 
Lee case because it casts doubt on their conclusion that waterboarding is legal.^ 
Without getting further into technicalities that, quite frankly, only a lawyer 
could love, I'd like to briefly mention other ways that the interrogation memos 
twisted and distorted the law. The first Bybee memo advances a startlingly broad 
theory of executive power, according to which the President as commander-in-chief 
can override criminal laws. This was a theory that Jack Goldsmith, who headed the 
OLC after Judge Bybee’s departure, described as an "extreme conclusion" that "has 
no foundation in prior OLC opinions, or in judicial decisions, or in any other source 
of law.’’io It comes very close to President Nixon’s notorious statement that "when 
the President does it, that means it is not illegal” — except that Mr. Nixon was 
speaking off the cuff in a high pressure interview, not a written opinion by the Office 
of Legal Counsel. 


therefore had no plaintiff; or perhaps it is because the court calls the technique 'torture' without 
formally "concluding" that it is torture. Even if these are the rationalizations for omitting Lee from 
the list, such hypertechnicality is wholly inappropriate for an opinion offering legal advice to a client. 
I note that Professor Yoo and ludge Bybee also did not mention Lee in the August 1, 2002 
"techniques” memo which actually analyzes the legality of waterboarding. 

® Other significant omissions are the failure of the August 1, 2002 “torture" memo to discuss or even 
mention the Steel Seizure Case in its analysis of the President’s commander-in-chief power; and, in 
the discussion of the necessity defense, its failure to mention United States v. Oakland Cannabis 
Buyers’ Coop, 532 U.S. 483, 490 (2001), which calls into question whether federal criminal law even 
contains a necessity defense if no statute specifies that there is one. Likewise, the opinion fails to 
mention that there is no reported case in which a federal court has accepted a necessity defense for a 
crime of violence. In one place, the opinion may fairly be said to falsify what a source says. 

Discussing whether interrogators accused of torture could plead self-defense, the memo says; 
"Leading scholarly commentators believe that interrogation of such individuals using methods that 
might violate (the anti-torture statute] would be justified under the doctrine of self-defense," The 
opinion refers to a law review article, Michael S. Moore, Torture and the Balance of Evils, 23 Israel L. 
Rev. 280, 323 (1989). What Moore actually says on the page cited is nearly the opposite: “The literal 
law of self-defense is not available to justify their torture. But the principle uncovered as the moral 
basis of the defense may be applicable" (emphasis added). Notice also the difference between OLC’s 
assertive "would be justified" and Prof. Moore’s cautious “may be applicable," which in any event 
refers to his own moral argument, not to existing law. 

fO jack Goldsmith, The Terror Presidency: Law and judgment Inside the Bush Administration 149 
(2007). 
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The first Bybee memo also wrenches language from a Medicare statute to 
explain the legal definition of torture. The Medicare statute lists “severe pain” as a 
symptom that might indicate a medical emergency. Mr. Yoo flips the statute and 
announces that only pain equivalent in intensity to “organ failure, impairment of bodily 
function, or even death” can be “severe.” This definition was so bizarre that the OLC 
itself disowned it a few months after it became public. ' * It is unusual for one OLC 
opinion to disown an earlier one, and it shows just how far out of the mainstream 
Professor Yoo and Judge Bybee had wandered. The memo’s authors were obviously 
looking for a standard of torture so high that none of the enhanced interrogation 
techniques would count. But legal ethics does not permit lawyers to make frivolous 
arguments merely because it gets them the results they wanted. I should note that on 
January 15 of this year, Mr. Bradbury found it necessary to withdraw six additional OLC 
opinions by Professor Yoo or Judge Bybee.'^ 

Mr. Chairman, recent news reports have said that the Justice Department’s 
internal ethics watchdog, the Office of Professional Responsibility, has completed a five- 


"We do not agree with those statements. Those other statutes define an 'emergency medical 
condition,' for purposes of providing health benefits, as 'a condition manifesting itself by acute symptoms 
of sufficient severity (including severe pain)' such that one could reasonably expect that the absence of 
immediate medical care might result in death, organ failure or impairment of bodily function. See, e.g., 8 
U.S.C. § 1369 (2000); 42 U.S.C. § 1395w-22(d)(3)(B) (2000); id. § 1395dd{e) (2000). They do not define 
'severe pain' even in that very different context (rather, they use it as an indication of an 'emergency 
medical condition'), and they do not state that death, organ failure, or impairment of bodily function 
cause 'severe pain,' but rather that 'severe pain' may indicate a condition that, if untreated, could cause 
one of those results." Memorandum from Daniel Levin, Legal Standards Applicable Under 18 U.S.C. §§ 
2340-2340A, Dec. 30, 2004, note 17. The Medicare statute clearly does not intend to define "severe 
pain." On the contrary, it assumes that a "prudent lay person” knows what severe pain is: that is why 
the statute lists it as a symptom that the prudent lay person "could reasonably expect” might indicate 
a medical emergency. 

Steven G. Bradbury, Memo for the Files, Re: Status of Certain OLC Opinions Issued in the 
Aftermath of the Terrorist Attacks of September 11, 2001 (|an. 15,2009). 
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year investigation of the torture memos. OPR has the power to refer lawyers to their state 
bar disciplinary authorities, and news reports say they will do so. 

I have no personal knowledge about what OPR has found. Presumably, 
investigators were looking either for evidence of incompetence, evidence that the lawyers 
knew their memos don’t accurately reflect the law, or evidence that process was short- 
circuited. 

This morning I have called the interrogation memos a legal train wreck. I believe 
it’s impossible that lawyers of such great talent and intelligence could have written these 
memos in the good faith belief that they accurately state the law. But what I or anyone 
else believes is irrelevant. Ethics violations must be proved, by clear and convincing 
evidence, not just asserted. That sets a high bar, and it should be a high bar. 

In closing, I would like to emphasize to this Committee that when OLC lawyers 
write opinions, especially secret opinions, the stakes are high. Their advice governs the 
executive branch, and officials must be told frankly when they are on legal thin ice. They 
and the American people deserve the highest level of professionalism and independent 
judgment, and I am sorry to say that they did not get it here. 
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Chairman Whitehouse, I want thank you for your consistent and principie 
leadership against torture, for holding this hearing, and for inviting Human Rights 
Watch to submit testimony. 

Let me offer a few thoughts about the legal memos drafted by the Bush 
administration to justify - and immunize - its so-called "enhanced interrogation" 
program. 

I would first suggest that the debate surrounding these memos has an only-in- 
America quality to it. By this I mean that if we had learned at any time in the last 
eight years that a prisoner in Iran or North Korea or Burma had been water 
boarded, or stuffed into a coffin- like box, or slammed repeatedly into walls, or 
deprived of sleep or hung naked from a ceiling for days on end, there would be 
no controversy about whether such conduct constituted torture. If the leaders of 
Iran or North Korea or Burma subsequently told us that lawyers in their Justice 
Ministries had advised them that the conduct was legal, we can only imagine 
how much fun the cable news shows would have with that excuse. You would 
certainly not be holding a hearing today examining whether such advice was 
ethical or whether those who followed it did so in good faith. Especially if the 
victims of such treatment were American, we would be calling it a crime and 
demanding that those responsible be brought to account. 

It is only because this treatment was meted out by our government, and 
authorized at its highest levels, that we are having this debate and feeling its 
weight. Given the fact that torture is a serious crime under domestic and 
international law, the implications of following the facts to their logical 
conclusion are, indeed, enormous, as is the temptation to embrace arguments 
that allow us to avoid that painful path. The logical conclusion is hard to square 
with America's self-image as a law abiding nation that stands for human rights. It 
would require moving beyond the natural partisanship that leads most 
Americans to defend instinctively the president and party they support. 

Second, the controversy about these interrogation techniques and the 
arguments used to justify them is extremely new - also a product of the politics of 
the last eight years. Prior to 2002, there had never been any debate in the 
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United States about whether such methods were lawful. As you know, U.S. 
military courts have prosecuted water boarding as a crime on numerous 
occasions, from the Spanish American War, to World War II, to Vietnam, and 
civilian courts have prosecuted it when it arose in a domestic law enforcement 
context. (And since there has been some debate about this, let me stress that 
courts have never made a distinction between different "types" of 
waterboarding, based, for example, on whether water enters the lungs). 

Many of the other techniques employed by the CIA, such as stress positions and 
extreme sleep deprivation, have also been prosecuted as torture by the United 
States and its allies over the years. And this is not an issue on which the courts 
have rendered a mixed verdict. I know of no case, in wartime or peacetime, in 
which a court has considered such conduct and found it to be lawful. 

It is also important to note that these techniques have also been widely 
considered to be torture outside the courtroom for many centuries. They were 
employed by the Spanish inquisition. They were the main techniques 
(particularly sleep deprivation and stress positions) used by the Soviet secret 
police to extract confessions from the victims of Stalin's show trials. In the Nazi 
period, the Gestapo employed an almost identical menu of techniques, calling it 
"sharpened interrogation." Indeed, we have learned that the CIA and the U.S. 
Army's SERE School trainers originally learned of these methods by studying the 
practices of America's totalitarian enemies. That was the point of SERE training - 
to help Americans survive torture, not to learn how to employ it. 

The CIA's “enhanced interrogation" techniques deviated from longstanding law. 
The purpose of the Justice Department memos was, to borrow a phrase from my 
first boss in Washington, Daniel Patrick Moynihan, to define deviancy down - so 
that the techniques would appear to be on the bright side of the line. 

To do this, the lawyers had to ignore the case law. That is an extraordinary fact 
in and of itself. Somehow, the Justice Department and White House lawyers who 
told the president of the United States he could engage in this conduct 
neglected to tell him that people had gone to jail for engaging in the same 
conduct In the past. I hope, Mr. Chairman, that you will explore why these 
lawyers failed to inform their client of that fundamentally important fact. 
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The task of defining deviancy down was made easier by the fact that the 
particular techniques used by the CIA were designed to leave no physical scars 
on prisoners, and. In some cases, to involve seemingly commonplace activities 
such os standing, or sitting, or losing sleep, that appear to be innocuous. In fact, 
techniques that cause extreme pain or suffering without wounding a prisoner 
allow pain to be inflicted for much longer periods of time than techniques that 
cause physical injury - for this reason, survivors of torture often say that such 
methods are worse than physical torture. They are also widely employed in 
repressive societies because they aliow prisoners to be produced before 
tribunais without physical evidence of torture on their bodies. And, of course, 
they help salve torturers' consciences by ailowing them to feel as if what they 
are doing is not really inhumane. 

The lawyers also employed the technique of imposing limits on the duration and 
severity of certain forms of treatment - limiting the number of days a prisoner 
could be deprived of sleep, for example, or the length of a session of water 
boarding. This again allowed the lawyers and their clients to feel better; it 
seemed as if a line was being drawn, and that anything up to that line must not 
be torture. 

In truth, the lines were drawn well beyond any normal notion of when harsh 
treatment devolves into outright torture. But even if they hadn't, the very idea of 
setting such limits on inherently cruel techniques is absurd. These techniques are 
designed for one purpose - to "break" a prisoner through pain and suffering. 
Telling interrogators that they can employ a little bit of sleep deprivation but not 
too much, or stress positions that cause discomfort, but not extreme pain, is like 
saying that they can apply red hot irons, but only if they don't burn. In the real 
world, these techniques are always used until they inflict pain or suffering beyond 
the limits of a prisoner's tolerance. That is why they always devolve into torture. 

The lawyers also tried to reassure themselves and their clients by stressing that 
medicai personnei would be present during interrogations. But this should not 
have been reassuring. In fact, many torture regimes throughout history have 
required the presence of doctors. The Spanish Inquisition did so explicitly, as did 
the Gestapo interrogation policy, when more extreme methods were to be used. 
Survivors of torture at the hands of the current dictatorship in Burma have 
reported that doctors would often be present when they were subjected to 
techniques like water boarding. Medical professionals - like legal professionals - 
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help to ease the consciences of torturers. They also perform the very important 
role of preventing interrogators from actually killing their charges. In most cases, 
governments that employ torture do not wish to kill prisoners - they want to keep 
them alive for further interrogation, or to produce them eventually before a court. 

The issue of the hour is not whether this conduct was lawful. It is whether the 
process of approving these techniques was conducted in good faith, and 
whether anyone can reasonably be held responsible. Were the lawyers simply 
offering their impartial and objective judgment on the law? Can it fairly be said 
that senior policy makers authorized this conduct based on good faith reliance 
on that advice? 

There are several hard questions I hope you will ask in exploring this issue. 

First: Did the CIA only employ the “enhanced techniques" after it received 
approval from the Justice Department, or did it begin to do so before? 

Consider the timeline of events during 2002 leading up to the August 1 , 2002 
memorandum of Jay Bybee, authorizing the use of waterboarding and other 
methods on CIA detainee Abu Zubaydah. Those techniques then went on to be 
used on other detainees, including Khalid Shaikh Mohammad, and they spread 
to the military, where some techniques were authorized and used on detainees 
at Guantanamo and in Iraq and Afghanistan. 

Bush administration officials have suggested that they did not act until they had 
heard the OLC's counsel, that the approval process was rigorous, that the OLC 
made a good faith and reasonable legal interpretation of the law, and that 
those who relied on that interpretation cannot reasonably be blamed. 

Yet one of your witnesses today, FBI interrogator All Soufan, has said that 
aggressive interrogation of Abu Zubaydah began before August 1, 2002. In fact, 
the use of techniques including sleep deprivation, exposure to cold, and close 
confinement began in May 2002. At that early point, a CIA contractor 
psychologist from the Air Force SERE school was already present at Abu 
Zubaydah's interrogation and had already began using some of the techniques 
that were later approved in the August 2002 Bybee memorandum. 

It appears, then, that the White House, OLC, and CIA discussed and arranged 
the drafting of the August 1 memo after abusive techniques had already begun. 


4 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00306 Fmt 6f 


Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 


PsN: CMORC 



301 


VerDate Nov 24 2008 


For instance, we know from a recently released Senate Intelligence Committee 
report that in May 2002 lawyers in the CIA's Office of General Counsel, including 
the current Acting CIA General Counsel John Rizzo, discussed Interrogation 
methods with Attorney General John Ashcroft; National Security Adviser 
Condoleezza Rice; and the Counsel to the President, Alberto Gonzales. 

At the very least, this undermines the argument that all CIA actions should be 
insulated from investigation because the CIA was relying on the August memo. It 
also raises questions about whether the drafters of the memo were providing 
objective advice, or drafting memoranda with the express purpose of approving 
a plan that the administration had already begun to implement and had 
decided to continue. 

SecorKi: Were senior officials passive recipients of advice from the Justice 
Department, or did they guide the process? If it were to emerge that officials 
from the White House or Vice President's office steered the drafters of the OLC 
memos to a particular conclusion, or sought to manipulate appointments of 
individuals to lead the OLC for the purpose of producing a pre-ordained 
conclusion, that would undermine their argument that they were relying in good 
faith on the OLC's advice. 

Third: Were the lawyers interpreting in good faith what Congress intended when 
it adopted laws against torture, or were they consciously trying to defy the will of 
the Congress? 

This is a particularly Important question to ask with regard to the memos drafted 
by Stephen Bradbury beginning in 2005. By that date, the Bush administration 
knew that the CIA program had caused considerable controversy in the 
Congress, and that Senator John McCain was leading an effort to rein the 
program in. To that point, the administration had argued that the prohibition on 
"cruel, inhuman or degrading treatment" contained in the Convention Against 
Torture did not legally bind US interrogators outside the United States, Senator 
McCain was pressing legislation that would have closed that loophole, explicitly 
extending the ban on such treatment to interrogations conducted overseas. It 
appears that one purpose of the 2005 Bradbury memos was to reassure the CIA 
that even if the McCain legislation passed, the Justice Department could still find 
arguments exempting the "enhanced techniques" from the new prohibition. 
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And yet, Bradbury and other administration officials would have known at the 
time based on numerous statements by Senator McCain and other members of 
the Congress that the anti-torture legisiation was expressly designed to end the 
use of the "enhanced techniques." This was even more clear after the 
legislation's overwhelming approval in the Congress, and following passage of 
the Military Commissions Act, which, according to public statements by its chief 
Republican sponsors, was drafted to criminalize the "enhanced techniques." 

And yet, OLC apparently continued to devise arguments to justify use of these 
techniques. Was the intent to protect the country from its enemies, as they claim, 
or to protect the administration from the Congress? 

Fourth: The quality of the memos should also be a factor in making this Judgment. 
I believe that incompetence explains far more of what goes wrong in 
government than conspiratorial intent. But it is still hard for me to imagine 
lavt/yers advising the president in good faith on the legality of a given action 
without even bothering to check the case law involving that particular action, 

A final point Mr. Chairman: It is generally recognized that good faith reliance on 
the advice of counsel is an important fact to consider when deciding whether 
someone should be held accountable for wrongdoing. But can relying on 
advice of counsel to do something that a reasonabie person should have known 
was wrong be said to have been in good faith? 

If the answer to that question were yes, the consequences would be far 
reaching and, I think, disturbing to most Americans. It would mean that going 
forward, anv administrgtion could immunize itself from prosecution for any kind of 
wrongdoing so Iona as it could get a Doliticallv appointed lavirver to draft a 
memo, secretiv file fhat memo awav, and produce if when the wrongdoing is 
revealed. 


This question was actually considered by the Congress when it adopted the 
Detainee Treatment Act. The Bush Administration, and Vice President Cheney in 
particular, asked the Congress to provide immunity in that legislation to any CIA 
officer who acted in good faith reliance on advice of counsel. Senator McCain, 
and the Congress, refused to go that far. Congress was not comfortable giving 
civilians in the government greater immunity for following unlawful orders or 
relying on unlawful advice than members of the Armed Forces receive. And so 
they included in the DTA a provision that tracks the rule governing such matters 
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in the military'. The DTA states that in any civil action or criminal prosecution of a 
government employee for practices involving officially authorized detainee 
treatment and interrogation, it "shall be a defense" that the employee did not 
know the practices were unlawful and that *a person of ordinary sense and 
understanding would not know that the practices are unlawful." The DTA then 
states that good faith reliance on advice of counsel "should be an important 
factor to consider, among others, in assessing whether a person of ordinary sense 
and understanding would have known the practices to be unlawful." In other 
words, the Congress made clear that reliance on OLC's advice should be a 
factor, but not the exclusive factor, in determining whether officials should be 
held accountable. 

Given the legal and historical record and the blatantly cruel nature of these 
techniques, I believe that a person of ordinary sense and understanding would 
at the very least have had serious questions about the legality of these 
techniques when they were first proposed. By 2005, after the public controversy 
and Congressional opposition they inspired, matters should have been even 
more clear. 

We should certainly not be sending the message that officers of the U.S. 
government, when presented with policies or orders involving conduct that 
shocks their conscience or that appears unlawful, should always without question 
accept the judgment of a lavAryer that they can go ahead and engage in that 
conduct. We want to continue to send the message that Congress intended to 
send when it adopted the DTA: that outrageous orders and outrageous legal 
advice should be questioned, not blindly followed. 

Thank you very much. 
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STATEMENT OF ELISA MASSIMINO 
CEO AND EXECUTIVE DIRECTOR OF 
HUMAN RIGHTS FIRST 

BEFORE THE SENATE JUDICIARY COMMITTEE 
SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT AND THE COURTS 

HEARING ON 

“WHAT WENT WRONG: TORTURE AND THE OFFICE OF LEGAL COUNSEL IN 
THE BUSH ADMINISTRATION” 

MAY 13,2009 

Chairman Whitehouse, thank you for the invitation to submit this statement for the record 
on behalf of Human Rights First. Human Rights First believes that building respect for 
human rights and the rule of law will help ensure the dignity to which every individual is 
entitled and will help stem tyranny, extremism, intolerance, and violence. For more than 
30 years. Human Rights First has worked to support human rights activists who fight for 
basic freedoms and peaceful change in their societies; protect refugees in flight from 
persecution and repression; build a strong international system of justice and 
accountability; and ensure that human rights taw and principles are enforced in the 
United States and abroad. Human Rights First welcomes this hearing and the 
Subcommittee’s interest in uncovering how cruel and illegal interrogation techniques 
came to be authorized at the highest levels of the U.S. government. 

Human Rights First has worked for more than five years to promote an accurate legal 
interpretation of the humane treatment standards that Bush administration legal opinions 
attempted to distort, obscure and evade. In June 2007, we published a joint report with 
Physicians for Human Rights entitled Leave No Marks: Enhanced Interrogation 
Techniques and the Risk of Criminality. The report was the first comprehensive 
evaluation of the nature and extent of harm likely to result from “enhanced” interrogation 
techniques that were reportedly authorized for use in the CIA program and the legal risks 
faced by interrogators who employ them. Drawing on the findings of this report, in 
September 2007, 1 testified before the Senate Select Committee on Intelligence about the 
legal standards governing interrogation. 

Since that time, hundreds of pages of additional legal opinion and factual details about 
the program and its negative impact on U.S. national security have come to light. A new 
study released this week from the University of North Carolina at Charlotte reinforces 
what so many senior military officers and intelligence officials know from long 
experience — that the use of torture and other cruelty obstructs efforts to combat 
terrorism, and that bolstering standards of humane treatment enhances security.' These 
more recent revelations reinforce the conclusion that the CIA’s program was illegal under 


James 1. Walsh and James A. Piazza, “Why Respecting Physical Integrity Rights Reduces Terrorism,” 
Comparative Political Studies (forthcoming). 
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domestic and international law and that Congress and the Obama administration must 
take additional steps to ensure that such forms of official cruelty are never again 
authorized or employed by the U.S. government. As detailed in this testimony, those 
steps include: 


• uphold a single standard of humane treatment across the government for all 
interrogations, and ensure transparency in the interpretation and enforcement 
of that standard; 

• publicly release key documents which document or attempt to justify cruel 
treatment; 

• ensure proper reform and increased oversight of the Office of Legal Counsel; 
and 

• provide proper accounting of and accountability for abuses against prisoners. 


L The Bush Administration’s Approach to Intelligence Interrogations and the Law 

Intelligence gathering is clearly a necessary— and perhaps the most important— tool in 
disrupting terrorist networks. Effective interrogations designed to produce actionable 
intelligence are a legitimate and important part of this effort. Such interrogation can and 
must be conducted consistent with the laws and values of the United States. 

But that was not the case under the previous administration. The Bush administration’s 
approach to interrogations after 9/1 1 was to assert broad executive power and seek to 
redefine the rules governing treatment of prisoners under U.S. criminal law and U.S. 
humanitarian and human rights obligations. This approach is epitomized by the Justice 
Department Office of Legal Counsel’s (OLC) infamous “torture memo” issued on 
August 1, 2002, which construed the domestic criminal statute prohibiting torture so 
narrowly that much of what the United States has rightly condemned as torture when 
done by other governments would not be prohibited. That same memo also sought to 
reassure interrogators that, even if their conduct constituted torture under the memo’s 
narrow definition, they need not worry about being prosecuted under the statute because 
the President could authorize violations of the law in his power as commander in chief. 
The August 1 memo was eventually rescinded, but we now know that subsequent 
memoranda preserved the underlying legal justification for the continuation of torture and 
other cmelty against prisoners in U.S. custody. 

The Bush administration likewise sought to evade U.S. obligations under the Convention 
Against Torture designed to prevent the use of cruel, inhuman or degrading treatment 
(CIDT), by reinterpreting a reservation to the treaty to mean that the United States was 
not bound by the prohibition on cmelty when it acted against foreigners abroad. As it 
became clear that this position was untenable, particularly in light of the McCain 
Amendment which explicitly prohibited the infliction of CIDT against any prisoner in 
U.S. custody regardless of location, administration lawyers argued that the CIDT 
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prohibition did not rule out all official cruelty, but only that which “shocks the 
conscience.”^ The OLC also issued opinions interpreting the McCain Amendment in 
August 2006 and July 2007 that have yet to be made public.^ 

The administration took a similar approach to humane treatment obligations under the 
Geneva Conventions.'' Early on, administration lawyers argued that the United States 
was not bound by the Geneva Conventions’ prohibitions against torture, cruel treatment 
and outrages upon personal dignity because, as “unlawful combatants” in a transnational 
armed conflict that was not between two or more States, detainees in U.S. custody were 
not entitled to those protections. After the Supreme Court ruled in the Hamdan v. 
Rumsfeld ease that the humane treatment standards of Common Article 3 of the Geneva 
Conventions, violations of which constituted war crimes at the time under U.S. law, were 
binding on the United States in its treatment of all detainees, the OLC issued a letter not 
yet made public that applied Common Article 3 to the CIA program.^ The administration 
then tried to convince Congress to replace the Common Article 3 standard with its more 
flexible “shocks the conscience” standard. Congress refused. Though the Military 
Commissions Act of 2006 (MCA) narrowed the range of conduct that would be 
considered a war crime under domestic law, it did not redefine or narrow Common 
Article 3 itself In July 2007, in conjunction with the President’s issuance of Executive 
Order 13440 interpreting U.S. legal obligations under Common Article 3, the OLC then 
issued yet another legal opinion that has not yet been made public analyzing the war 
crimes defined in the MCA and Common Article 3. 

11. Evaluating the Legality of the Techniques Authorized by Office of Legal Counsel 
Memos for Use by the CIA 


A description of the CIA interrogation techniques was originally leaked in a November 
2005 ABC News report and 13 of these techniques are described in greater detail in the 
three 2005 memoranda from then-Principal Deputy Assistant Attorney General Steven 
Bradbury (the 2005 OLC memos) released last month.* The 2005 OLC memos provide 


^ See Memorandum from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, to 
William J. Haynes, General Counsel of the Department of Defense, “Military Interrogation of Alien 
Unlawful Combatants Held Outside the United States," March 14, 2003. 

^ Senate Select Committee on Intelligence, “OLC Opinions on the CIA Detention and Inteirogation 
Program,” Senator John D. Rockefeller, IV, 1 1 1th Congress, 1st sess., released on April 22, 2009. 

‘‘ Memorandum from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, to the President, 
“Status ofXaliban Forces Under Article 4 of the Third Geneva Convention of 1949,” February 7, 2002. 

’ Senate Select Committee on Intelligence, “OLC Opinions on the CIA Detention and Interrogation 
Program,” Senator John D. Rockefeller, IV, 1 1 1th Congress, 1st sess., released on April 22, 2009. 

* Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, to John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, “Application of 
1 8 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High Value al 
Qaeda Detainee,” May 30, 2005; Memorandum from Steven G. Bradbury, Principal Deputy Assistant 
Attorney General, Office of Legal Counsel, to John A. Rizzo, Senior Deputy General Counsel, Central 
Intelligence Agency, “Application of 1 8 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used 
in the Interrogation of a High Value at Qaeda Detainee,” May 10, 2005; Memorandum from Steven G. 
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, to John A. Rizzo, Senior 
Deputy General Counsel, Central Intelligence Agency, “Application of 1 8 U.S.C. §§ 2340-2340A to the 
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shocking detail of the brutality involved in the CIA interrogation program and appallingly 
deficient analysis of the ^plicable legal standards. The three 2005 OLC memos ignore 
highly relevant case law/ dismiss important State Department conclusions that similar 
practices amount to torture when used by other governments, and provide largely circular 
arguments based on CIA assertions that the agency does not intend the tecliniques to 
result in severe mental or physical pain or suffering.* The 2005 OLC memos also rely 
heavily on the disturbing and dangerous notion that cruel interrogations long recognized 
as torturous can somehow be made legal by medical monitoring or when they are used to 
protect against terrorist threats. In fact, the Bush administration was warned early on that 
these techniques were not effective in gaining actionable intelligence. 

Contrary to the conclusions of the 2005 OLC memos and the CIA Office of Medical 
Services guidelines that the memos extensively cite, medical literature and legal 
precedent overwhelmingly support the conclusion that interrogation techniques approved 
for use by the CIA are unlawful as cruel, inhuman or degrading treatment or punishment 
under the McCain Amendment and the Torture Convention, and as outrages upon 
personal dignity under Common Article 3. Those techniques are also known to cause the 
severe or serious mental or physical pain that must be intended for such acts to constitute 
a felony under either the War Crimes Act or the Anti-Torture Act. 

Leading medical and psychological experts, including the American Psychiatric 
Association and the American Psychological Association, declared in fall 2006 that 
“[t]here must be no mistake about the brutality of the ‘enhanced interrogation methods’ 
reportedly used by the CIA” that “have a devastating impact on the victim’s physical and 
mental health.”’ The 2005 OLC memos confirmed that many techniques were used most 
often in combination, amplifying the risk of the physical and psychological harm, for 


Combined Use of Certain Techniques That May Be Used in the Interrogation of a High Value al Qaeda 
Detainee,” May 10, 2005. 

^ For instance, the memos fail to recognize the relevance of Eighth Amendment case law in determining 
substantive due process requirements under the Fifth Amendment. While the Eighth Amendment might not 
apply directly to non-punitive detentions, the Supreme Court has incorporated Eighth Amendment 
precedent into its substantive due process analysis by arguing that the Fifth Amendment requires 
individuals detained by the state who have not been convicted of a crime enjoy at least the same level of 
rights as convicted criminals. Human Rights First and Physicians for Human Rights, Leave No Marks: 
Enhanced Interrogation Techniques and the Risk of Criminality^ August 2007, p, 4 1 (citing City of Revere 
V. Mass. Gen. Hospital 463 U.S. 239, 244 (1989)). 

® Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, to John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, “Application of 
1 8 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High Value al 
Qaeda Detainee,” May 10, 2005. 

^ Letter from Allen S. Keller, MD (Pro^am Director, BellevueWYU Program for Survivors of Torture), 
Gerald P. Koocher, PhD (President, American Psychological Association), Burton J. Lee, MD (Physician to 
the President for George Herbert Walker Bush), Bradley D. Olson, PhD (Chair, Divisions for Social 
Justice, American Psychological Association), Pedro Ruiz, MD (President of the American Psychiatric 
Association), Steven S. Sharfstein, MD (former President, American Psychiatric Association), Brigadier 
General Stephen N. Xenakis, MD (USA-Ret.), Philip G. Zimbardo, PhD (professor emeritus, Stanford and 
past President, American Psychological Association) to Senator John McCain, September 2 1 , 2006. 
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several hours at a time with a “prototypical interrogation” lasting 30 days or moreJ® 
Detainees were also put under extreme duress when they were told that the interrogators 
“will do what it takes to get important information.”*' Five of the techniques addressed 
in the 2005 OLC memos are described below. 

Stress positions are extremely painful and dangerous and their use has long been 
considered a form of torture. These techniques are known to cause blood clots, which 
can travel to the limgs causing potentially fatal pulmonary embolisms as well as 
peripheral nerve damage. Forcing manacled prisoners to stand motionless for literally 
days on end is not only painful, but life-threatening. The 2005 OLC memos recognize 
that the stress positions used by the CIA were severe enough to have produced 
“unacceptable edema” or abnormal accumulation of fluid and swelling in the legs of at 
least three detainees. 

Stress positions have been employed by some of the world’s most repressive states, 
including, according to the U.S. State Department, Burma, Iran and Libya. Ironically, it 
was the KGB that pioneered the use of the torture technique euphemistically dubbed 
“long time standing.” Here is a description of the consequences of “long time standing” 
from a ClA-fiinded 1957 study of KGB interrogations conducted at Cornell University: 

After 18 to 24 hours of continuous standing, there is an accumulation of fluid in 
the tissues of the legs .... The ankles and feet of the prisoner swell to twice their 
normal circumference. The edema may rise up the legs. . .The skin becomes tense 
and intensely painful. Large blisters develop, which break and exude watery 
serum. . . . The heart rate increases, and fainting may occur. Eventually, there is a 
renal shutdown, and urine production ceases.” 

If continued long enough, the study noted, this simple technique can lead to psychosis 
“produced by a combination of circulatory impairment, lack of sleep, and uremia,” a 
toxic condition resulting from kidney failure. 

After World War II, U.S. military commissions prosecuted Japanese troops for 
employing such “stress” techniques on American prisoners. Corporal Tetsuo Ando was 
sentenced to five years hard labor for, among other offenses, forcing American prisoners 
to “stand at attention for seven hours.”''* A Japanese seaman named Chikayoshi Sugota 
was sentenced to 10 years hard labor for, among other things, forcing a prisoner to “bend 
his knees to a half bend, raise his arms straight above his head, and stay in this position 


Memorandum from Steven G. Bradbury, Principal Deputy Assistant Attorney General, Office of Legal 
Counsel, to John A. Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, “Application of 
18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the Interrogation of a High Value al 
Qaeda Detainee,” May 1 0, 2005. 

" Id. 

War FN 15. 

Lawrence E. Hinkle, Jr. and Harold G. Wolff, “Communist Interrogation and Indoctrination of ‘Enemies 
of the State,’” AMA Archives of Neurology and Psychiatry 76, no. 2 ( 1 956): p. 1 34. 

United States v. Tetsuo Ando, Yokahama, May 8, 1947. 
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anywhere from five to fifteen minutes at a time” — treatment the military commission 
termed “torture.”'^ 

In Hope V. Pelzer, 536 US 730 (2002), the United States Supreme Court condemned the 
“obvious cruelty” of leaving a prisoner in the sun in a standing stress position, calling it 
“degrading,” “dangerous” and “antithetical to human dignity.” In this case, the Bush 
administration filed an amicus brief siding with the prisoner. The Court found that: 

The obvious cruelty inherent in this practice should have provided. . .notice that 
[the guards’] alleged conduct violated Hope’s constitutional protection against 
cruel and unusual punishment. Hope was treated in a way antithetical to human 
dignity - he was hitched to a post for an extended period of time in a position that 
was painful, and under circumstances that were both degrading and dangerous. 

Sleep deprivation, the 2005 OLC memos revealed, was authorized for use up to 
180 hours, often in combination with forced standing and other coercive techniques. 
Sleep deprivation is a classic form of torture and one of the most efficient means of 
inflicting mental pain. Medical studies have established a relationship between sleep 
deprivation and psychiatric disorders such as major depression. The tormentum 
insomniae was a recognized form of judicial torture in the Middle Ages. Six decades ago 
the U.S. Supreme Court cited with approval an American Bar Association report that 
made the following observation: “It has been known since 1 500 at least that deprivation 
of sleep is the most effective torture and certain to produce any confession desired.”'^ 

Sleep deprivation was a classic technique of the totalitarian police state, as Robert 
Conquest explains in his classic work on Stalin’s Russia, The Great Terror. 

[T]he basic [Soviet secret police] method for obtaining confessions and breaking 
the accused man was the ‘conveyor’ - a continual interrogation by relays of 
police for hours and days on end...[A]fter even twelve hours, it is extremely 
uncomfortable. After a day, it becomes very hard. And after two or three days, 
the victim is actually physically poisoned by fatigue. It was as painful as any 
torture... 

In describing his torture by sleep deprivation by the Soviet police, former Israeli Prime 
Minister Menachem Begin stated that “not even hunger or thirst are comparable with 


Sleep deprivation was one of the “sharpened interrogation” techniques authorized in 1942 
by German Gestapo Chief Heinrich Muller for prisoners with plans “hostile to the state.” 


United States v. Chikayoshi Sugota, Yokahama, April 4, 1949. 

Ashcraft v. Tennessee, 322 US 143, 150 (1944). 

Tom Malinowski, “The Logic of Torture,” Washington Post, June 27, 2004 (quoting Mr. Begin). 
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In recent years, the State Department has condemned many other countries, including 
Iran, Saudi Arabia and Tunisia, for emplo)nng this method, which it has called torture.'® 

Dousing prisoners with coid water. It is hard to imagine that anyone could 
argue that keeping naked, shivering prisoners doused with water as cold as 41°F as 
described in the 2005 memos does not amount to an “outrage upon personal dignity.” 
Such conduct also was prosecuted as a war crime by U.S. military commissions after 
World War II.’* Exposure to cold can cause amnesia, cardiac arrest, organ failure, and 
long term mental slowing and diminished reflexes. In Gates v. Collier the Fifth Circuit 
held that “turning the fan on inmates while naked and wet” constituted cruel and unusual 
punishment.'^® 

Forced Nudity in interrogation, including the combined use with other 
humiliating treatment such as shackling and use of a diaper, is clearly illegal and likely 
constitutes a war crime when used against persons covered by the Geneva Conventions. 
During the debate over the MCA, Senator John Warner, then-Chairman of the Senate 
Armed Services Committee, as well as other majority members of the Committee, stated 
that they intended forced nakedness, as a technique explicitly banned by the U.S. Army 
Field Manual, to constitute a “grave breach” of Common Article 3 criminalized by the 
MCA’s amendments to the War Crimes Act.^' While the 2005 memos summarily 
conclude that humiliation caused by forced nudity cannot constitute “severe mental pain 
or suffering,” the likelihood that such humiliation is calculated to destroy the victim’s 
sense of self, identity, autonomy and masculinity support the conclusion that it is 
calculated to “disrupt profoundly. . . the personality.” ^ U.S. federal courts have 
repeatedly found that forced nakedness violates the Eighth Amendment, with the 
Eighth Circuit stating “clothing is a ‘basic necessity of human existence’ which cannot be 
deprived in the same manner as a privilege an inmate may enjoy.”^* 

Waterboarding. After years of Bush administration claims to the contrary, now- 
Attomey General Eric Holder recognized during his confirmation hearings before the 


'* Bureau of Democracy, Human Rights, and Labor, U.S. Dept, of State, Country Reports on Human Rights 
PracticeS‘2005 (March 2006). 

See United States v. Matsukichi Muta, Yokahama, April 15-25, 1947. 

“ Gates V. Collier, 50 i F.2d 1291, 1306 (5th Cir. 1974). 

See 1 52 Cong. Rec. S10,390 (daily ed. Sept. 27, 2006) (statement of Sen. Warner); see also S10,384 
(daily ed. Sept. 27, 2006) (statement of Sen. Levin). 

Torture Act, 18 U.S.C. § 2340 (2006). 

Walker v. Johnson^ 544 F.Supp. 345, 349 (E.D. Mich. 1982) (holding that it was a violation of the Eighth 
Amendment to force detainees to walk to showers naked, stating “[t]he naked walk to the shower elicits a 
feeling of degradation and sexual humiliation.”) aff’ d,Walker v. Mintzes, 771 F.2d 920 (6th Cir. 1985); 
Johnson v. Williams, 788 F.2d 1319 (8th Cir. 1 986) (Eighth Amendment violation foimd where prisoner in 
quiet cell for eighteen hours on two occasions with no clothing or bedding); McGray v. Burrell, 5 1 6 F.2d 
357 (4th Cir. 1975) (Eighth Amendment violation where prisoner in isolation cell for 48 hours for mental 
observation with no clothing or bedding), cert, dismissed, 516 F.2d 357 (1976). Maxwell v. Mason, 668 
F.2d 361, 363, 365 (8th Cir. 1 981) (holding that even inmates in solitary confinement have a dignitary 
interest in being clothed where inmate was kept in his undershorts) (citing Finney v. Arkansas Board of 
Correction, 505 F.2d 194, 207-8 (8* Cir. 1974)). 

Maxwell v. Mason, 668 F.2d 361, 365 (8th Cir.1981). 
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Senate Judiciary Committee the obvious fact that waterboarding is torture. The May 
2005 OLC memo recognizes that use of the waterboard forces water into the detainee’s 
mouth and nasal cavity, preventing him from breathing. Medical complications from the 
asphyxiation caused by waterboarding include: acute or chronic respiratory problems; 
chronic pain in the back and head; panic attacks; depressive symptoms; and prolonged 
posttraumatic stress disorder. Waterboarding was used extensively during the Spanish 
Inquisition and has been used by the most brutal regimes in the world, including the 
Khmer Rouge and the military junta in Argentina. It was also prosecuted repeatedly after 
World War II as a war crime and is explicitly banned by the U.S. Army Field Manual. 
According to statements by Senators Durbin, McCain and Levin and former Senator 
Warner, waterboarding clearly constitutes a “grave breach” of Common Article 3 
punishable under the War Crimes Act as amended by the MCA in 2006.^* 

111. The Wav Forward: Recommendations for Congress and the Obama 
Administration 


On January 22, 2009, on his second lull day in office, President Obama by executive 
order withdrew authorization of these cruel and illegal interrogation techniques, wiping 
clean flawed existing orders and legal interpretations of humane treatment standards and 
requiring the CIA to follow the military’s interrogation manual when interrogating 
detainees in armed conflict.^ These actions constitute a significant step toward 
reclaiming the role of the United States as a champion of human rights and realigning 
U.S. policy on detainee treatment with the country’s values and national interests. 
However, in order to build a sturdier bulwark against those who continue to promote 
torture and abuse as essential to U.S. national security, additional steps are necessary to 
reinforce humane treatment standards, prevent future abuse, and help rebuild U.S. moral 
authority. 

• Uphold a Single Standard of Humane Treatment Across the Government for 
All Interrogations, and Ensure Transparency in the Interpretation and 
Enforcement of that Standard, 

In his January 22 Executive Order the President established a Special Task Force to, in- 
part, examine whether the practices and techniques laid out in the 2006 Army Field 
manual on Human Intelligence Collector Operations 2-22.3 are appropriate when 
employed by other departments or agencies outside the military and whether interrogators 
have the proper guidance needed to protect U.S. national security. This Special Task 
Force is currently set to release its recommendations by July 2 1 . The Special Task 
Force’s recommendations should seek to reinforce the importance of a single standard of 
interrogation for all detainees in armed conflict by adopting interrogation guidance that 
will apply across agencies and govern the interrogation of any detainee in U.S. custody. 
This includes restoring some of the important guidance provided by the Army Field 


Cong. Rec. 810,236 (daily ed. Sept. 28, 2006) (Statement by Sen, Durbin); 153 152 Cong. Rec. SIO, 413 
(daily ed. Sept. 28, 2006) (Statement by Sen. McCain); 1 52 Cong. Rec. S 1 0, 384 (daily ed. Sept. 28, 2006) 
(Statement by Levin); 152 Cong. Rec. S10,390 (daily ed. Sept. 28, 2006) (Statement by Sen. Warner). 
Executive Order no. , Ensuring Layt^l Interrogations Q&rmaiy 22, 2009). 
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Manual before it was amended by the Bush administration in 2006, and eliminating 
techniques that are reserved only for so-called “unlawful enemy combatants.” 

Over the past seven years, the Bush administration engaged in a legal shell game to 
justify torture and other unlawful abuse, dodging attempts by Congress and the Supreme 
Court to enforce legal standards designed to prohibit such conduct by producing secret, 
flawed legal opinions made public only after they were replaced. But publicly 
demonstrating how our government is enforcing and interpreting treatment standards 
makes us more, not less, secure. To make clear to the world that the United States has 
abandoned the practice of using secret legal interpretations to hide abuse, the Obama 
administration should continue to maintain the transparency established in Executive 
Order no. 13491 by making public any new interrogation guidance or interpretation of the 
laws governing interrogation to fullest extent consistent with legitimate national security 
interests. 

• Publicly Release Key Documents Which Document or A ttempt to Justify Cruel 
Treatment 

One need not believe that the legal architects of the Bush administration’s torture policies 
intended to destroy the lives or sanities of the prisoners tormented by them, or to damage 
the moral standing of the United States, or to undermine the ability of interrogators to 
obtain vital intelligence in order to recognize that this is precisely what resulted from 
those policies. That is why it is so critical that the American people understand how 
public servants who had pledged to uphold and defend the Constitution ended up 
promoting policies that did just the opposite. As Americans, it is painful to read the 
details of the torment inflicted on prisoners in the name of the United States, but we 
believe President Obama made the right decision in releasing four Office of Legal 
Counsel memos in April. Airing the facts about past mistakes is essential to ensuring that 
the right policies are in place to prevent future abuses while making our country stronger. 
The public must be fully informed about this troubling chapter in our nation’s history to 
ensure that it is never repeated. There are additional documents that will aid this 
understanding but which have not been released; these should be made public to the 
fullest extent consistent with legitimate national security interests. They include, but are 
not limited to, the 2006 and 2007 OLC documents cited by the Senate Select Committee 
on Intelligence as applying Common Article 3 and the War Crimes Act to the CIA 
interrogation program and the 2004 CIA Inspector General’s report on the program.^^ 

• Ensure Proper Reform and Increased Oversight of the Office of Legal Counsel 

To prevent future prisoner abuses there needs to be a close examination of the oversight 
mechanisms, standards and processes governing the OLC and other administration 
lawyers who failed to prevent the authorization of torture and other cruelty. Restoring 
the independence and integrity of the OLC is a crucial component of repudiating torture. 
But effective reform will require strong leadership, and the confirmation of the Obama 


Note that a nearly fiilly redacted version of this report was released to the American Civil Liberties 
Union as result of a Freedom of Information Act lawsuit in 2008. 
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administration’s nominee. Dawn Johnsen, to the head of this key office has been held up 
in the Senate. 

This is why Human Rights First has joined three other leading human rights 
organizations in a letter urging the Senate to allow a vote on the nomination of Ms. 
Johnsen to head the OLC. If Johnsen ’s nomination continues to be blocked it will be a 
serious setback to bipartisan efforts to end the use of torture and crael, inhuman, and 
degrading practices. 

• Provide Proper A ccounting of and A ccountahility for A buses Against Prisoners 

Providing a clear picture of past policies and practices and their consequences for 
national security is essential to fortifying humane treatment standards. Moreover, a full 
understanding of how policies of torture and abuse came to be authorized at even the 
highest levels of government is vital to forging responsible forward-looking policies. To 
this end a nonpartisan inquiry should be established to examine the facts and 
circumstances relating to U.S. government detention and interrogation operations since 
September 1 1 , 2001 ; to assess the strategic impact of these operations; to identify lessons 
learned; to make recommendations to avoid future abuses; and to make its findings 
public. Such a prompt, open and comprehensive accounting of past abuses and their 
strategic consequences is necessary to enable the United States to move beyond the 
highly criticized prisoner treatment policies and practices of the past administration. 

Lack of accountability for torture and other cruel treatment creates a culture of impunity 
setting the stage for future abuses, and violates U.S. legal obligations to investigate and 
prosecute potential crimes of torture and war crimes and to provide remedies for 
victims.^® To this end the Attorney General should direct an investigation of individuals 
and hold them accountable for authorizing or engaging in abuse of prisoners. The 
Attorney General should also work with Congress to reform the state secret privilege that 
has been used to deny victims of torture the opportunity to seek redress in the courts. 

Conclusion 


President Obama has taken many positive steps to reinforce the ban against torture and 
other forms of official cruelty. But further efforts are needed to prevent a return to 
abusive and ineffective prisoner treatment in the face of new security challenges. 
Fortifying legal standards that prohibit and punish torture will help prevent repetition of 
past mistakes and restore America’s reputation as a leader in human rights. For the safety 
of U.S. personnel and the integrity of fundamental human rights and humanitarian law 
standards, the United States must make clear to the rest of the world that it has abandoned 
abusive practices and flawed legal reasoning of the past and that it is committed to 
strengthening humane treatment obligations and upholding domestic and international 
law. 


See Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment 
(1984), Arts. 7(1), 12; Geneva Convention relative to the Treatment of Prisoners of War (1949), Art. 129; 
Geneva Convention relative to the Protection of Civilian Persons in Time of War ( 1 949), Art. 1 46. 
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Testimony of Michael Stokes Paulsen 
Distinguished University Chair & Professor of Law 
The University of St. Thomas 

before the 

Subcommittee on Administrative Oversight and the Courts 
of the U.S. Senate Committee on the Judiciary 
May 13,2009 


The Lawfulness of the Interrogation Memos 


Dear Mr. Chairman and Members of the Committee: 

My name is Michael Stokes Paulsen. 1 have been asked to provide written testimony 
concerning the lawfulness and propriety of the legal analysis and advice provided by attorneys in 
the Office of Legal Counsel of the U.S. Department of Justice, to the administration of President 
George W. Bush, concerning lawful interrogation methods and procedures used against certain 
high-level al Qaeda terrorists, captured by United States forces, at the direction of President Bush 
as Commander in Chief, in the course of the war authorized by Congress by the resolution of 
September 1 8, 2001 . I apologize that I am not able to be there in person to present live 
testimony, because of scheduling conflicts. 1 would be happy to provide answers to any written 
questions that members of this subcommittee (or committee) may have. 

I currently hold the position of Distinguished University Chair and Professor of Law at 
the University of St. Thomas, in Minneapolis - St. Paul, Minnesota, where I have taught for two 
years. Prior to that, I was McKnight Presidential Professor of Law and Public Policy, Law 
Alumni Distinguished Professor, and Associate Dean for Faculty Research and Scholarship at the 
University of Minnesota Law School, where 1 taught for sixteen years. My areas of primary legal 
scholarship include Constitutional Law, Separation of Powers, War, National Security, and the 
Constitution, and Legal Ethics and Professional Responsibility. My academic c.v. is attached. 

I have written over sixty academic articles in these fields. Of possible particular interest 
and relevance are several articles concerning the Constitution’s allocation of war and foreign 
affairs powers: The Constitutional Power to Interpret International Law, 1 18 Yale L. J. 1774 
(2009); The Emancipation Proclamation and the Commander in Chief Power, 40 Georgia L. 
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Rev. 807 (2006); The Constitution of Necessity, 79 Notre Dame L. Rev. 1257 (2004); 

Younestown Goes to War, 19 Const. Comm. 215 (2002). In addition, I note that much of my 
scholarship concerns more generally the separation of powers and the independent province and 
duty of the executive branch with respect to constitutional, statutory, and treaty interpretation: 
Lincoln and Judicial Authority, 83 Notre Dame L. Rev. 1227 (2008); The Irrepressible Myth of 
Marburv. 101 Mich. L. Rev. 2706 (2003); Nixon Now: The Courts and the Presidency After 
Twenty-Five Years, 83 Minn. L. Rev. 1337 (1999); The Most Dangerous Branch: Executive 
Power to Say What the Law Is, 83 Georgetown L. J. 217 (1994); Protestantism and Comparative 
Competence: A Reply to Professors Levinson and Eisgruber, 83 Georgetown L.J. 385 (1994); 

The Merrvman Power and the Dilemma of Autonomous Executive Branch Interpretation, 1 5 
Cardozo L. Rev. 81 (1993). Finally, also of relevance, 1 have written several articles in the field 
of legal ethics and professional responsibility, including especially articles concerning the role of 
attorneys representing the executive branch of the U.S. government, the structure of attorney- 
client privilege and confidentiality with respect to representation of the U.S. government, and the 
ethical and professional responsibility duties of government attorneys: A Constitutional 
Independent Counsel Statute, 5 Widener L. Symposium J. 1 1 1 (2000); Nixon Now, supra; Dead 
Man 's Privilege: Vince Foster and the Demise of Legal Ethics, 68 Fordham L. Rev. 807 (1999): 
Who “Owns " the Government 's Attorney-Client Privilege? 83 Minn. L. Rev. 473 (1998); Hell, 
Handbaskets, and Government Lawyers: The Duty of Loyalty and its Limits, 61 Law & Contemp. 
Prob. 83 (1998). 

Prior to becoming a law professor, I served in the United States as an Attorney- Advisor in 
the Office of Legal Counsel of the U.S. Department of Justice, from 1989-1991, in the 
administration of President George H.W. Bush. In that capacity, I had the occasion to participate 
in the research and preparation of dozens of legal opinions, analyses, legislative comments, and 
other memoranda concerning matters of presidential constitutional power, separation of powers 
(including war and national security matters), foreign affairs powers, and other matters of 
constitutional, statutory, and treaty law involving the United States government. At the time, I 
possessed a Top Secret security clearance. I have not worked for the United States government 
in any capacity since fall of 1991. While I can state generally that I worked on matters of 
national security, foreign affairs, war powers, and actions concerning war criminals and 
terrorists, 1 retain an ongoing duty of confidentiality and attorney-client privilege with respect to 
matters in which I was engaged during those years. 1 am thoroughly familiar with the operations 
and role of the Office of Legal Counsel as legal counsel to the executive branch of the U.S. 
government, its customary practices and jurisprudence, its traditions, and its distinctive 
perspective on matters of constitutional law as attorney for the United States government’s 
executive branch. 

In addition to my time as an attorney in the Office of Legal Counsel, I have worked in the 
Department of Justice as a prosecutor and appellate attorney in the Criminal Division, including 
an assignment as Special Assistant U.S. Attorney for the Eastern District of Virginia (1985- 
1986). 
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1 provide this testimony in my personal capacity as a scholar in these areas, and not as a 
representative of any university institution or on behalf of any client or other organization. The 
views expressed are my own. 

I have attached a copy of my recent article, forthcoming in The Yak Law Journal, entitled 
“The Constitutional Power to Interpret Internationai Law,” which in some respects contains 
more extended discussion and documentation of certain points that I make in more abbreviated 
form here. 


* * * * * 


I understand that the premise of these hearings, as suggested by the title selected by the 
subcommittee majority, is that there exists a need to examine “what went wrong” in the provision 
of legal advice by attorneys of the Office of Legal Counsel (OLC) of the Department of Justice, 
in the administration of President George W. Bush, concerning the legal bounds governing the 
use of certain interrogation methods on captured unlawful (and thus legally “unprivileged”) 
terrorist enemy combatants. In my view, this premise is seriously mistaken. I have studied the 
legal memoranda in question, drawing on my expertise as a legal scholar whose work over much 
of the past decade has embraced these types of issues as a major area of research and writing, and 
on my experience as a government attorney in OLC in the late 1 980s and early 1990s. The 
analysis contained in the memoranda in question is analysis with which, in certain respects, 
persons of good will can reasonably disagree, but it is well within the range of customary, 
legitimate, proper, and entirely ethical legal advice that may be provided by confidential legal 
advisors to the president and his administration. The notion that something “went wrong” in the 
provision of such legal advice - in any sense other than that some persons now disagree 
vigorously with the legal analysis and advice in question - is unsound. 

In this testimony, I will sketch four brief points. 

1. First and most fundamentally, the core legal analysis set forth in the OLC memoranda 
in question is, in my opinion, not only within the range of legitimate legal analysis and advice but 
is in fact substantively correct on the merits. There exists a basic distinction in the law between 
what constimtes actual, legal “torture,” under applicable standards, and what may be harsh, 
aggressive, unpleasant interrogation tactics but not, legally, “torture.” Reasonable people will 
come to different conclusions as to where precisely that line is, but the Bush administration’s 
lawyers’ ultimate conclusions are certainly defensible. Indeed, I believe they are ultimately 
correct, both as an abstract, general matter and in their specific application (matters addressed in 
a variety of separate OLC memoranda).* 1 do not necessarily agree with every particular point, or 


* The memoranda to which 1 refer in this testimony are as follows: Memorandum from Jay S. Bybee, 
Assistant Attorney General, Offtce of Legal Counsel, to Alberto R. Gonzales, Counsel to the President (Aug. I , 
2002); Memorandum from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, to John Rizzo, Acting 
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argument, made in support of OLC’s specific statutory-interpretation conclusion. Some sub- 
issues 1 would have addressed differently; on some points I would have said more, and on others 
less. (I say this with some reticence, acutely aware that I speak from a retrospective vantage 
point that perhaps too easily permits Monday-moming-legal-quarterbacking.) Nonetheless, I 
believe that OLC’s essential statutory conclusion that “torture” refers to a narrow, highly specific 
subcategory of coercive interrogation techniques, is correct. As a legal matter - that is, as a 
matter of the objective meaning of a particular statutory term-of-art - the term “torture” may 
differ from, and be more specific than, commonplace or public political usage. That is the 
distinction that the memoranda draw; and they draw that distinction on the basis of specifically 
legal analysis. 

Moreover, as a matter of constitutional law, the OLC memoranda’s most sweeping, 
categorical, and controversial conclusion - that at all events no statute or treaty may limit the 
President’s sole constitutional powers as military” Commander in Chief’ to direct and conduct 
the use of U.S. force - is in my opinion unquestionably correct. The Office of Legal Counsel has 
long and consistently defended the view, both in Republican and in Democratic administrations, 
that the President’s constitutional powers under Article U of the Constitution, as chief executive 
and as Commander in Chief of the nation’s military, afford the President substantia! autonomy of 
action in the areas of the conduct of the nation’s foreign affairs and the conduct of war and 
military actions. These powers, as constitutional powers of the President, cannot constitutionally 
be subject to congressional regulation or control. An act of Congress, or a treaty of the United 
States, that infringes upon the constitutional powers of the President of the United States is, by 
definition, unconstitutional, under the straightforward reasoning of Marbury v. Madison, 5 U.S. 

(1 Cranch) 137 (1803). Accordingly, it has long been the view of the Office of Legal Counsel 
that any such enactments carmot legitimately constrain the actions of the President pursuant to his 
independent constitutional powers; and, further, that such enactments should be interpreted and 
understood, where fairly possible, to avoid such conflict with the constitutional powers of the 
President. See, e.g., Memorandum of Walter Dellinger, Assistant Attorney General, Office of 
Legal Counsel to Abner Mikva, Counsel to the President, Presidential Authority to Decline to 
Execute Unconstitutional Statutes (Nov. 2, 1 994). 

These are views that should command the respect of all presidential administrations, 
including the incumbent administration. The Constitution itself prescribes that all presidents 


General Counsel of the Central Intelligence Agency (Aug. I, 2002); Memorandum from Steven G. Bradbury, 
Principal Deputy Assistant Attorney General, Office of Legal Counsel, to John A. Rizzo, Senior Deputy General 
Counsel, Central Intelligence Agency (May 10, 2005); Memorandum from Steven G. Bradbury, Principal Deputy 
Assistant Attorney General, Office of Legal Counsel to John A. Rizzo, Senior Deputy Genera! Counsel, Central 
Intelligence Agency (May 30, 2005). In addition, I am familiar with two other memoranda relevant to these issues. 
Memorandum from Daniel Levin, Acting Assistant Attorney General, Office of Legal Counsel, to James B. Comey, 
Deputy Attorney General (Dec. 30, 2004) and Memorandum from Steven G. Bradbury, Principal Deputy Assistant 
Attorney General, Office of Legal Counsel to the Files (January 1 5, 2009). I am familiar with further memoranda of 
the Office of Legal Counsel relevant to various issues of war, national security, military force, international law, and 
treaties that are not directly implicated here. 
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swear the oath to “preserve, protect and defend” the Constitution. U.S. Const, art. VI, cl.3. It is 
therefore the duty of all presidents to protect the constitutional powers of the office of President 
of the United States. It follows that it is likewise the duty of all attorneys representing the 
executive branch to defend the constitutional powers and prerogatives of the President of the 
United States. 

The constitutional arguments put forward in the OLC memoranda addressing legal 
standards applicable to interrogation methods are fully in accord with these views, and with the 
duty of executive branch attorneys to advance them, and they are in my opinion legally correct. 
My most recent academic scholarship includes a lengthy examination of precisely this genus of 
constitutional issues. See Michael Stokes Paulsen, The Constitutional Power To Interpret 
International Law, 118 Yale L.J. 1774 (2009) (forthcoming, June 2009). That article sets forth 
more detailed supporting analysis than is possible to provide here, and I incorporate it by 
reference for purposes of this testimony. I have provided a copy of that manuscript to the 
committee to accompany this testimony. I call the committee’s attention specifically to pages 
1777-1779, 1782-1799, 1824-1828, and 1834-1854, which address both at the general level of 
constitutional principle and in certain instances at the specific level of contemporary illustration, 
the points I have outlined in the preceding few paragraphs. 

Certain points and arguments advanced in earlier-dated eonfidential (in fact, classified) 
OLC memoranda subsequently were withdrawn by Bush administration attorneys in later 
memoranda intended for public consumption. However, none of the most important, material 
legal conclusions - and none of the specific legal advice as to the application of such conclusions 
- was repudiated. Rather, arguments were withdrawn (once memoranda had been leaked 
publicly) where they were judged unnecessary to the ultimate legal conclusion, politically 
inappropriate, contrary to subsequently-stated public presidential determinations or 
proclamations, or for some other unstated reason. In particular, later memoranda declined to rely 
on the argument that the president retains the constitutional power to make orders to U.S. forces, 
in the exercise of his sole constitutional power as Commander in Chief, that are (or may be) 
inconsistent with statutory requirements. This is not because that argument was or is incorrect, 
but probably because it was unnecessary (and thus impolitic) to rely on such a legal position, 
given President Bush’s stated policy position that the United States had not engaged, and would 
not engage, in interrogation tactics inconsistent with the statutory prohibition of torture. None of 
this, in my view, affects the propriety of the constitutional argument as advanced in the earlier 
memoranda. 

2. Second, even if one disagreed with the statutory and constitutional analysis in the OLC 
memoranda in question, or with the application of that analysis to specific facts, the OLC legal 
analysis and advice clearly falls within the range of legitimate legal analysis and the range of 
reasonable disagreement common to legal analysis of important statutory and constitutional 
issues. 

Not all lawyers agree on all legal questions. This observation is so obviously true as to be 
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almost trite. Nothing is more common than for lawyers, each acting in entire good faith and 
employing sophisticated analysis, to reach differing conclusions. (To a certain extent, our entire 
adversary system of justice is predicated on this commonplace observation, and on the premise 
that the vigorous debate over the meaning and application of the law, by parties possessing 
different views and representing different interests, is the best way to provide the dynamic 
tension that best approximates systemic justice.) One may disagree (as I do) with certain 
conclusions or arguments contained in some of these memoranda; indeed, one may disagree with 
the analysis in its entirety. This is not surprising. Quite the contrary, I would be greatly surprised 
if, on some of these questions, reasonably lawyers did not disagree. There is evidence of 
disagreement within the Bush administration on these legal questions, and the vigorous 
expression of competing views. 

This is probably as it should be. What is not legitimate is to assert that every view and 
legal analysis contrary to one’s own is therefore somehow outside the range of appropriate, 
competent, good-faith analysis. Such an assertion is, in my opinion, simply foolishness - the 
arrogant projection of one’s own political or legal opinions as being so indisputably and 
universally correct as to brook no dissent. I believe that such a view is dangerous to American 
political and legal traditions. People disagree. Lawyers disagree on legal questions. With all 
due respect: to ratchet-up simple disagreement with the legal analysis of a prior administration 
into the claim that such analysis was beyond the pale of legitimate legal analysis, and therefore 
should be investigated and punished, is to engage in a mild form of legal neo-McCarthyism. 

To be sure, some legal arguments and some “legal” analysis is so far below the standards 
of competence, plausibility, and good faith as not to be legitimate. But the OLC memoranda in 
question do not come anywhere near that standard. As noted above, 1 believe the memoranda’s 
conclusions to be in nearly every respect essentially correct as a matter of statutory and 
constitutional analysis. The quality of the analysis (despite my quarrels with certain points) is 
clearly well within professional standards. This is not even a close question. There is simply no 
plausible, objective basis on- which it could be said that the legal opinions expressed were 
illegitimate or unprofessional. There is no plausible basis upon which one could fairly - 
objectively - conclude that the views expressed are outside the bounds of reasonable professional 
judgment and legal analysis. If anything, the suggestion that these memoranda lie outside the 
range of legal advice is itself a view of the applicable substantive law, and of the lawyer’s 
professional role, so extreme and unreasonable as not to fall within the range of good-faith, 
objective, competent legal analysis. 

Such views probably more reflect an intense political, ideological commitment than true 
legal analysis. It cannot be doubted that the issues in question raise important questions of 
morality about which people, quite legitimately, have passionate feelings. But one should never 
confuse the intensity of one’s political passions and commitments with dispassionate analysis of 
difficult questions of law. If this distinction is observed, it is not possible fairly to assert that the 
views expressed in the OLC memoranda are outside the range of reasonable, professional legal 
analysis and advice on the statutory and constitutional questions presented. 
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3. Third (and in some respects building on the observations just made), it is important to 
recognize the clear distinction between a lawyer’s opinion on questions of legality and 
endorsement of a client’s actions themselves. The former in no way implies the latter. This is a 
mdimentaiy principle of legal ethics, recognized in every bar code of professional responsibility. 
ABA Model Rule of Professional Conduct 1 .2(a) clearly provides that “a lawyer shall abide by a 
client 's decisions concerning the objectives of representation . . .”. ABA Model Rule 1 .2(b) 
provides that ‘fa] lawyer’s representation of a client . . . does not constitute an endorsement of 
the client 's political, economic, social or moral views or activities.” And ABA Model Rule 
1 .2(d) further provides that, while lawyers may not counsel clients to engage in conduct they 
know is illegal, a lawyer “may discuss the legal consequences of any proposed course of conduct 
with a client and may counsel or assist a client to make a good faith effort to determine the 
validity, scope, meaning or application of the law.” It is plain from reading the memos involved 
that this is exactly what the OLC lawyers were doing - discussing with their clients the legal 
consequences of what they proposed to do and endeavoring to assist them to ascertain the 
meaning and scope of the laws and constitutional provisions involved. 

Not everything that is legal is a good idea, or good policy, or just, or moral. While a 
lawyer may in most circumstances add his or her views on such matters as well - matters of 
policy, propriety, morality, see ABA Model Rule 2. 1 - the core of the lawyer’s role is to provide 
objective legal advice that assists a client in understanding the legal options available. 

To ignore the distinction between legal advice and moral or political advice is to make an 
enormous and fundamental category mistake. With respect, the suggestion implied by the 
subcommittee’s stated theme for these hearings - “What Went Wrong” - is precisely such a 
category mistake. From the standpoint of competing views of policy, propriety, and morality, it 
may be fair to make an argument that something was “wrong” with the Bush administration’s 
policies in certain respects. From the standpoint of the lawyering involved, nothing “went 
wrong.” In my opinion, based on the public record available to me at this date, there is simply no 
objective basis for any claim that the OLC lawyers in the prior administration engaged in any 
professional impropriety or unethical conduct whatsoever. They provided fair legal advice to 
their client, the United States government’s executive branch, on important, difficult, and 
sensitive matters. Disagreement with the underlying policies to which that legal analysis was 
directed is not a fair or legitimate ground upon which to criticize, or impugn the integrity of, the 
lawyers’ analysis. 

Indeed, as a matter of legal ethics and a lawyer’s professional role, this has matters 
precisely backwards. A lawyer is not responsible for the policies of his or her client that fall 
within the bounds of the law. If the objection is in fact really to the policies and practices 
themselves, the inquiry should be directed to the ultimate policy-makers and decision-makers 
with respect to interrogation practices. To target Department of Justice legal advisors - and not 
the ultimately accountable political decision-makers - is to engage in an odd form of political 
scapegoating that targets the persons whose professional role actually makes them the least 
responsible for the policies or practices at issue. 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00326 Fmt 6f 


Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 


PsN: CMORC 



321 


4. Fourth and finally, as a practical matter, I believe it is both shortsighted and foolish to 
seek to punish lawyers of a prior administration because of disagreement with the content of their 
legal advice. In addition to reflecting a basic misunderstanding of lawyers’ roles, such an 
approach unquestionably would have the effect (and probably already has had the effect) of 
chilling both valuable govenunent service by talented attorneys and the candor, quality, and vigor 
of the legal advice provided by those who agree to serve as government lawyers in important 
roles. If a government attorney’s legal advice in the service of one administration is subject not 
only to being reversed in a subsequent administration of different views (as is common, 
reasonable, and sometimes to be expected), but, further, also made the subject of retrospective 
investigation, punishment (in various forms), and personal attacks, there is no question that the 
attorney’s advice will become more guarded, tepid, inhibited, over-cautious and - in many cases 
- ultimately unsound. This will be true of Democratic administrations as well as Republican 
administrations. 

The result will be that presidents and administrations of both parties will not obtain 
candid, vigorous legal advice reflecting the full range of views, on sensitive matters of war, 
foreign affairs and national security. I believe that this will actually be, in subtle but material 
ways, over the long run, harmful to the national security of the United States. No one in the 
room (so to speak) will take the hard position - and certainly not commit it to writing. The 
product will be watered-down legal advice, offered more with a view to how future second- 
guessers might second-guess it, than with a view to serving the President of the United States, 
and the nation, as an objective legal advisor. 

As noted earlier, I was a line attorney (career civil service) in the Office of Legal Counsel, 
from 1989-1991. I can state unequivocally, based on my experience, that this phenomenon will 
occur and will occur quickly. To investigate, and seek to impose political, personal, or other 
punishment on government attorneys who provide good-faith but controversial legal advice, 
whenever that advice might become out-of-favor politically, will damage the Office of Legal 
Counsel, the Department of Justice, and ultimately, the office of President of the United States. 
And, of course, ultimately, this would damage the interests of the nation that these men and 
women serve. 


Respectfully submitted. 


Michael Stokes Paulsen 
University Chair & Professor of Law 
The University of St. Thomas 
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THE YALE LAW JOURNAL 


MICHAEL STOKES PAULSEN 

The Constitutional Power To Interpret International 
Law 


A B STR ACT. What is the force ofintemattonal law as a matter of U.S. law? Who determines 
that force? This Essay maintains that, for the United States, the U.S. Constitution is always 
supreme over international law. To the extent that the regime of international law yields 
determinate commands in conflict with the Constitution's commands or assignments of power, 
international law is, precisely to that extent, unconstituticmal. Further, the force of treaties (and 
cxecudvc agreements) to which the United States is a party is always subjert to the constitutional 
powers of Congress and the President to supersede or override them as a matter of U.S. domestic 
law. It follows from the Constitution’s allocation of power exclusively to U.S. constitutional 
actors that the power to interpret, apply, enforce-or disregard— international law, for the 
United States, is a U.S. constitutional power not properly subjea to external direction and 
control. The power “to say what the law is," including the power to determine the content and 
force of international law for the United States, is a power distributed and shared among the three 
branches of the U.S. government. It is not a power of international bodies or tribunals. This 
understanding of the relationship of international law to the U.S. Constitution’s allocation of 
powers in matters of war and foreign affairs has important implications for many contemporary 
issues and the United States’s aaions with respect to compliance with Internationa] treaties and 
other international law norms in the areas of criminal law enforcement, the conduct of war, war 
prisoner detention and interrogation practices, and the imposition of military punishment on 
unprivileged enemy combatants. 

AUTHOR. Distinguished University Chair and Professor of Law, The University of St. 
Thomas School of Law. My thanks to those who reviewed and commented on part or all of a 
draft version of this Essay: Curtis Bradley, Robert Delahunty, Vasan Kesavan, Saikrishna 
Prakash, Michael Ramsey, Nicholas Rosenkranz. My special thanks to Amelia Rawls for 
sensitive and amazingly patient editing. The views expressed arc mine, not the commenters’ or 
editors’. 
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INTRODUCTION 

“International Law” is all the rage. The subject is one of the hottest courses 
in the law school curriculum. And it is ffequendy the focus of great public 
attention, given events in the post-9/11 world. Has particular conduct by the 
United States “violated international law”? Is some contemplated— or 
completed— course of conduct “consistent with international law”? These are 
very much the questions of the day. 

But what is the force of international law as a matter of the constitutional law 
of the United States? To what extent is international law, whatever its content 
and the method for making or discerning its content, binding as U.S. law? 
More pointedly, to what extent is international law not recognized as 
authoritative by the U.S. Constitution? Just as importantly, who determines the 
force and content of international law— who interprets and applies it, 
authoritatively, for the United States? May international bodies define legal 
norms for the United States? Is interpretation of international law’s commands 
uniquely within the province of international tribunals? Or, quite the reverse, 
is it “emphatically the province and duty” of U.S. officials to say (for the 
United States) “what the law is,”' including international law to whatever extent 
it is thought binding on American policymakers? If international law is, in 
some instance, in conflict with other commands or powers of the U.S. 
Constitution, how should such conflicting legal requirements and obligations 
be reconciled by courts and policymakers acting on behalf of the government of 
the United States? 

These, too, are the vital questions of the day. Yet they are surprisingly 
undertheorized. These fundamental constitutional questions concerning 
international law are often shortchanged by international law scholarship, 
which frequently brushes by them, blithely assuming that the United States is 
bound by international law if that is what the regime of international law says, 
without giving serious attention to the acute U.S. constitutional problem posed 
by such an assumption. In part, this is attributable to the parochialism of 
academic legal specialties. “International Law” scholars form their own niche— 
clique, even— within the academy. Few international law scholars are also 
serious U.S. constitutional law scholars. The reverse is also the case to a large 
extent (though more and more constitutional law scholars have gravitated to 


1. Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). Marhury employed this phrase in 
describing the judicial power to interpret the Constitution independently of the views of the 
other branches. In this Essay, I consider the power to interpret international law as it is 
possessed and exercised by all three branches of the U.S. government. 
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interests in the field of international law).^ The result is a kind of segregation 
of legal thinking. International law has become, ironically, intellectually 
isolationist and parochial, excluding critique from a U.S. constitutional law 
perspective and declining (in the main) to engage with it. 

My thesis in this Essay is a straightforward one and, from the perspective 
of basic postulates of U.S. constitutional law, should be an obvious one: for the 
United States, the Constitution is supreme over international law. International law, 
to the extent it issues determinate commands or obligations in conflict with the 
U.S. Constitution, is unconstitutional. Where there exists a conflict between the 
U.S. Constitution’s assignments of rights, powers, and duties, and the 
obligations of international law, U.S. government officials must, as a matter of 
legal obligation, side with the Constitution and against international law, 
because the Constitution, and not international law, is what they have sworn to 
uphold. As a matter of domestic constitutional law, U.S. law always prevails 
over inconsistent international law. 

Not all international law is of such description, of course. There is no 
necessary conflict between U.S. law and international law. To the contrary, 
some international law is explicidy made part of U.S. law by the terms of the 
Constitution itself. Article VI of the Constitution, for example, makes treaties 
to which the United States is a party part of “the supreme Law of the Land.”’ 
Other provisions of the Constitution appear to authorize various government 
actors to use international law as a predicate for the exercise of certain powers 
or duties. But in such cases— just as with the case of international law norms 
that might conflict with U.S. law— the Constitution remains supreme in 
determining the content and force of international law for the United States. 

The constitutional supremacy thesis has an important corollary: as a matter 
of U.S. constitutional law, the constitutional power to interpret, apply, and 
enforce international law for the United States is not possessed by, is not 
dependent upon, and can never authoritatively be exercised by actors outside 
the constitutionally recognized Article I, Article II, and Article III branches of 
the U.S. government. The power to interpret and apply international law for 


a. This includes constitutional scholars of the U.S. law of foreign relations, an area that 
intersects with international law. Among die leading lights in this growing area are Curtis 
Bradley, Brad Clark, Robert Delahunty, William Dodg^, jack Goldsmith, Saikrishna 
Prakash, Michael Ramsey, Carlos Vasquez, and John Yoo. I cite many of these scholars’ 
work in this Essay. Nonetheless, k remains the case that most scholars of international law 
give scant attention or consideration to the relevance of U.S. constitutional law. Few seem 
prepared to acknowledge, or to consider, that U.S. law and U.S. interpreters may be (for the 
United States) of more relevance than the norms established by the regime of international 
law. 

3. U.S. Const, art. VI, cl. 2. 
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the United States is a power vested in officers of the U.S. government, not in 
any foreign or international body. As a matter of U.S. constitutional law, the 
United Nations does not and cannot authoritatively determine the content of 
international law for the United States. As a matter of U.S. constitutional law, 
the International Court of Justice (ICJ) does not and cannot authoritatively 
determine the content of international law for the United States. As a matter of 
U.S. constitutional law, no international body authoritatively determines the 
content of international law for the United States. 

Rather, the power to interpret international law for the United States is a 
power distributed among the three branches of the U.S. government, in a 
manner determined by the Constitution’s separation of powers. The Congress 
interprets and applies international law for purposes of exercising its legislative 
constitutional powers to define and punish offenses against “the Law of 
Nations,”'' thereby enacting (or declining to enact) legislation for carrying into 
execution treaties of the United States, and for purposes of exercising its 
autonomous constitutional judgment with respect to the decision whether or 
not to initiate (“declare”) a state of war.^ The President interprets and applies 
international law for purposes of exercising the Article II executive power to 
conduct the nation’s foreign relations and the constitutional powers of the 
President as the nation’s military Commander in Chief. And the courts 
interpret and apply international law for purposes of exercising their 
adjudicative constitutional powers with respea to lawsuits presenting 
questions of interpretation of treaties and other matters of international law. 

These interpretive spheres overlap to some degree. But there are also areas 
of autonomous power for each branch. Each branch has a limited, exclusive 
power to determine the content of international law for purposes of its own 
powers. In accordance with the Constitution’s scheme of separation of powers, 
none of the branches is literally bound by the views or actions of the others. 
And in accordance with the Constitution’s exclusive assignment of U.S. 
lawmaking, law-executing, and law-adjudicating fimetions to actors designated 
by the Constitution, none of the branches is bound in any way by the views or 
actions of non-U.S. actors. 

The following constitutes a thumbnail sketch of what follows: Part 1, to 
which I give the Clausewitzian subtitle “The Fog of International Law,” 
comprehensively addresses the surprisingly elusive (to most modern 
international law scholars) question of the status of international law as a 
matter of U.S. law. Confusion about the force of international law within the 


4. Id. art I, S 8, ci. 10. 

5. Id. art. I, S 8, d. 11. 
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U.S. legal order leads to further confusion and unclear thinking about who 
possesses the power to interpret and apply international law provisions and 
norms for the United States. I argue, first, that the Constitution mandates as a 
matter of U.S. domestic law the supremacy of the Constitution over 
international law in all respects; and, second, that in each major instance in 
which the Constitution incorporates international law as part of U.S. law, it 
retains the U.S. legislative, executive, and judicial power to determine— and 
revise— that content. The force of international law, for the United States, is a 
matter of U.S. law. 

Part II, entided “The Power To Say What International Law Is (for the 
United States),” addresses the interpretation of international law, for the 
United States, as an aspect of the Constitution’s separation of powers. In this 
Section, I offer a detailed map of the U.S. constitutional power to interpret and 
apply international law. 

Section I1.A discusses Congress’s power to interpret and apply 
international law in making U.S. law. The Congress, I submit, possesses 
exclusive constitutional power to determine the content of, and apply in the 
form of U.S. domestic criminal law, international law, as an aspect of its power 
“[t]o define and punish Piracies and Felonies committed on the high Seas, and 
Offences against the Law of Nations.”* In addition, Congress possesses 
substantial constitutional power to pass laws it fairly judges “necessary and 
proper” for the United States and, further, to enact laws contravening or 
superseding the requirements of such treaties as a matter of U.S. domestic law 
(pursuant to one or another of its enumerated legislative powers).'' These 
legislative powers to some extent “bound” the President’s power to interpret 
and apply international law. For example, the President has no constitutional 
power to prosecute or punish an asserted violation of international law except 
in conformity with Congress’s legislative power. This does not, however, mean 
that Congress lacks power to delegate its authority, in accordance with 
constitutional standards concerning the permissible scope of such delegations 
(whatever these may be). Nor does it preclude the traditional view, long 


6. /i. art. I, § 8, cl. io. 

For a powerful argument against an overbroad interpretation of die treaty-executing 
legislative powers of Congress, see Nicholas Quinn Rosenkranz, Executing the Treaty Power, 
ii8 Harv. L. Rev. 1867 (2005), which contests the view embodied in the Supreme Court’s 
decision in Missouri v. Holland, 252 U.S. 416 (1920), that a treaty may expand Congress’s 
constitutional powers beyond what would otherwise be the limits set by Article T, Section 8. 
One may agree with Rosenkranz’s argument and yet recognize a broad sphere of legislative 
power to pass laws for carrying into execution treaties of the United States. See tnjra notes 
124-126 and accompanying text. 
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accepted by the courts (at least until recendy*), that Congress, by authorizing 
war, by necessary implication authorizes the President to impose military 
punishment for violation of the law of war, in accordance with the President’s 
interpretation thereof, against enemy combatants, as an incident of the 
President’s wartime military powers as Commander in Chief. 

Section II.B turns to executive power— the President’s power— to interpret 
international law, as an aspect of the President’s executive power over foreign 
affairs. The President possesses the constitutional power authoritatively to 
interpret and apply— and to terminate or suspend— treaties to which the 
United States is a party, for purposes of determining and conducting the 
nation’s external relations with other nations, organizations, groups, and non- 
U.S. persons. The President also has the constitutional power to interpret and 
apply— or to disregard entirely— nontreaty customary international law norms, 
for the same purposes of executing the nation’s foreign and external relations. 
Finally, the President possesses the exclusive constitutional power, as the 
military’s Commander in Chief, to direct the conduct of the nation’s military 
actions (where constitutionally authorized) and to interpret and apply 
international and domestic law relevant to those military actions. Significantly, 
however, the President possesses no constitutional power to make or rescind 
domestic U.S. law in connection with the exercise of any of these powers; nor 
does the President possess legitimate constitutional power to initiate war. 
These are powers of Congress, not of the President. 

Section II.C discusses the judiciary’s power to interpret and apply 
international law. My thesis here is that courts may interpret and apply treaties 
and statutes of the United States that touch on matters of foreign relations and 
international law in any “case or controversy” presented to them, the same as 
with any other matter of federal law. Such treaties and statutes are part of the 
law of the United States recognized by the Supremacy Clause of Article VI of 
the Constitution. Beyond this, courts exercising common law or admiralty 
court powers may interpret and apply customary international law, but only 
where no contrary written federal law (the Constitution, federal statutes, or 
U.S. treaties) applies. That is the better understanding of certain traditionally 
accepted but analytically loose canons of statutory interpretation, such as the 


8 . The Supreme Court’s decisions in Hamdan v. Rumrfeld, 548 U.S. 557 (2006), and to a iesser 
degree Hamdi v. Rum^eld, 542 U.S. 507 (2004), are departures from the traditional 
understanding that constitutional authorization to wage war delegates all decisions 
concerning the manner of the conduct of such war, including matters of detention and 
appropriate military punishment of enemy prisoners, to the President, pursuant to his 
powers as Commander in Chief of the nation’s armed forces. I discuss these issues later in 
this Essay. See infra Section ULB. 
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Paquete Habana and the Charming Betsy canons, which in some of their 
formulations are misleading and even unsound. 

Part III of the Essay considers the logically straightforward but occasionally 
dramatic implications of these propositions for several important 
contemporary issues of war, peace, prisoner detention, interrogation, and 
torture. First, nothing in international law constitutionally may constrain the 
exercise by the United States of the decision to engage in war (jus ad helium). 
International law constitutionally may not require the United States to go to 
war; nor may international law constitutionally authorize the United States to 
go to war, in the sense of serving as a substitute for the U.S. constitutional 
requirements for deciding upon war (however those are most properly 
understood). The weight to be accorded principles of international law in this 
regard is committed to the constitutional judgment of U.S. actors. 

Second, international law may not of its own force, or as interpreted by 
non-U. S. actors or bodies, constitutionally constrain the manner in which the 
U.S. wages war (jus in hello), including rules for the treatment and questioning 
of captured enemy persons, except insofar as those principles constitutionally 
are made part of U.S. domestic law, and even then only to the extent and in the 
manner determined by U.S. actors’ interpretation of this U.S. domestic law. 
This is not to say that the policies embodied in international law norms may 
not, or should not, form important policy considerations for U.S. officials. 
They may, and often they should. It is to say only that those are policy 
considerations, not binding “law” within our constitutional regime. 

The propositions of this Essay provide a new perspective on— and often a 
critique of— the flurry of Supreme Court decisions in the areas of war powers, 
foreign affairs, and international law that has followed in the aftermath of 
September ii, 2001: Hamdi v. Rumsfeldj' Rasul v. Bush,'° Hamdan v. Rumsfeld," 
and Boumediene v. Bush'^— the war prisoners cases — and American Insurance 
Ass’n V. Garamendi,'^ Sosa v. Alvarez-Machainj* Medellin v. Dretke,'^ Sanchez- 
Llamas v. Oregon,'"' and Medellin v. Texas.'^ It also furnishes a perspective on— 


9. 542 U.S. 507 (2004). 

10. 542 U.S. 466 (2004). 

11. 548 U.S. 557 (2006). 

12. 128 S. Ct. 2229 (2008). 

13- 539 U.S. 396 (2003). 

14. 542 U.S. 692 (2004). 

15. 544 U.S. 660 (2005) (per curiam). 

16. 548 U.S. 331 (2006}. 

17. 128 S. Ct. 1346 (2008). 
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and to some extent a defense of— the controversial Department of Justice legal 
opinions concerning the (non)applicability of the Geneva Conventions and the 
(narrow) interpretation of the Convention Against Torture and Congress’s 
criminal legislation implementing those treaties/* 

I. THE FOC OF INTERNATIONAL LAW 

Carl von Clausewitz famously referred to the “fog” of war as a metaphor for 
the inability to think clearly and sensibly in the midst of batde once the forces 
of war have been unleashed.'^ “Fog” is likewise a useful image for the 
phenomenon of unclear thinking about international law in contemporary legal 
and political discourse. Once the idea of international law has been unleashed, 
its rhetorical salience frequently seems to overtake careful thought. 

What precisely is the force of international law as a matter of U.S. law, 
under the U.S. Constitution? How does it affect— does it affect— the U.S. 
constitutional law of war and foreign affairs powers? My contention is that 
international law is not binding law on the United States, and cannot be 
binding law except to the extent provided in the U.S. Constitution. That extent 
is very limited and subject to several important constitutional overrides— 
empowerments or restrictions that nearly always permit international law 
requirements to be superseded by contrary enactments or actions of U.S. 
governmental actors. 

The result is that international law is primarily a political constraint on the 
exercise of U.S. power, not a true legal constraint; it is chiefly a policy 
consideration of international relations— of international politics. International 
law may be quite relevant in that sense. But it is largely irrelevant as a matter of 
U.S. law. While the legal regime of international law may consider 
international law supreme over the law of every nation, the U.S. Constitution 
does not. 


18. See infra Settion III.B. This Essay is a work of synthesis. I stake no claims here with respect 
to dramatic originality, but draw heavily on arguments and conclusions first reached by 
others. I owe tremendous intellectual debts to the many scholars (and courts, and 
Founding-era theorists like Alexander Hamilton) cited throughout this Essay. My aim here 
is to distill and refine— and perhaps punch home with emphasis, and extend to their full 
logical conclusion — propositions that may have been advanced at earlier times in history, in 
judicial and executive branch opinions, and in the best of academic legal scholarship 
concerning foreign affairs and war powers. 

19. Carl von Clausewitz, On War 140 (Michael Howard & Peter Paret trans., Princeton 
Univ. Press 1976) (1832). 
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It follows that, to the extent international law is thought to yield 
determinate commands or obligations in conflict with the U.S. Constitution’s 
assignments of powers and rights, international law is, precisely to that extent, 
«ncomti(«(iowa2— practically by definition. In such cases, U.S. government 
actors must not— constitutionally speaking, may not— follow international law. 

The argument for the supremacy of the Constitution over international law 
within the American legal regime is remarkably straightforward. Article VI 
provides that “[t]his Constitution, and the Laws of the United States which 
shall be made in Pursuance thereof,” and federal treaties— about which I will 
say much more presently —are “the supreme Law of the Land.”“ For emphasis, 
the Supremacy Clause (or “Supreme Law Clause”^') adds the words, “and the 
Judges in every State shall be bound thereby, any Thing in the Constitution or 
Laws of any State to the Contrary notwithstanding.”^’ But the implication of 
the supremacy of federal law would be, in any event, that supreme federal law 
would bind those who exercise authority under the Federal Constitution and 
prevail over any “Thing” inconsistent with such law— not just state 
constitutional, statutory, or common law, but anything at all inconsistent with 
supreme federal law.’’ This would obviously include international law, or any 
other species of foreign law. The Constitution, and other federal law the 
Constitution designates as supreme, trumps any other source or body of law. 

Moreover, again under Article VI, U.S. officials (both federal and state) 
swear an oath to uphold the U.S. Constitution and U.S. law, not international 
law. The Oath Clause states, in pertinent part, “The Senators and 
Representatives before mentioned, and the Members of the several State 
Legislatures, and all executive and judicial Officers, both of the United States 
and of the several States, shall be bound by Oath or Affirmation to support this 
Constitution . . . This reinforces the effect of the Supreme Law Clause, by 


JO. U.S. Const, art. VI, d. a. 

21. 1 have suggested this different label in other writing. See Vasan Kesavan & Michael Stokes 
Paulsen, The Interpretive Force of the Omstitution’s Secret Drafting History, 91 GEO. L.J. 1113, 
1127 (2003); Michael Stokes Paulsen, Does the Constitution Prescribe Rules for Its Otm 
Interpretation;’, 103 Nw. U. L. Rev. 849, 850-51 n.6 (2009). 

22. U.S. Const, art. VI, d. 2. 

13. See Michael Stokes Paulsen, The Irrepressible Myth of Marbury, 101 Mich. L. Rev, 2706, 
2713-14(2003) [hereinafter Paulsen, The Irrepressible Myth of Marbury], 

24. U.S. Const, art. VI, cl. 3. I have discussed the importance of the Oath Clause in other 
writing, as it relates both to constitutional interpretation and constitutional obligation. See 
Michael Stokes Paulsen, The Cortstitution of Necessity, 79 Notre Dame L. Rev. 1257, 1260-67 
{2004) [hereinafter Paulsen, The Cortstitution of Necessity]', Paulsen, The Irrepressible Myth of 
Marbury, supra note 23, at 2725-27; Michael Stokes Paulsen, Lincoln and Judicial Authority, 83 
Notre Dame L. Rev. 1227, 1290-92 (2008); Michael Stokes Paulsen, The Most Dangerous 
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making the obligation to adhere to supreme federal law not simply a matter of 
abstract theory but also one of personal moral and constitutional obligation for 
all who would exercise any form of government authority under the U.S. 
constitutional regime. (The President is constitutionally required to swear a 
highly specific oath, which makes his personal constitutional duty to the 
Constitution yet clearer.'*^) Thus, where U.S, law and international law might 
be thought to conflict, U.S. officials— the President, the Congress, the federal 
courts, all state officials— are constitutionally required, by the document that 
confers or frames their powers, and by the oaths they have been 
constitutionally required to swear, to follow U.S. law and not international 
law. 

To put the point as starkly and directly as possible: any President of the 
United States who would follow international law in preference to U.S. law 
would violate his (or her) oath of office in the most fundamental of ways. The 
President and all other federal and state officials must be loyal to the 
Constitution and U.S. law, and not to any foreign, external authority. Indeed, 
this is exactly the concern that motivated the Framers and influenced the 
drafting not only of the Oath Clauses of Article II and Article VI, but of various 
other provisions of the Constitution. These provisions include the natural-born 
citizen requirement concerning the President; the citizen-duration 
requirements for the President, senators, and representatives; the Foreign 
Emoluments (or “Foreign Princes”) Clause; and arguably even the Tide of 
Nobility Clauses.^* At seemingly every turn, the Constitution is concerned with 
assuring the fidelity of U.S. government officials to the U.S. constitutional 


Branch: Executive Power To Say What the Law Is, 83 Geo. L.J. 217, 257-62 (1994) [hereinafter 
Paulsen, The Most Dangerous Branch]. 

25. U.S. Const, art. (I, § i, cl. 8 (“Before he enter on the Execution of his Office, he shall take 
the following Oath or Affirmation: — i do solemnly swear (or affirm) that I will faithfully 
execute the Office of President of the United States, and will to the best of my Ability, 
preserve, protect and defend the Constitution of the United States,’”). On the force and 
importance of the Presidential Oath Clause, sec Paulsen, The Constitution of Necessity, supra 
note 24, at 1260-67. 

26. U.S. Const, art. II, $ 1, cl. 5 (“No Person except a natural bom Citizen, or a Citizen of the 
United States, at the time of the Adoption of this Constitution, shall be eligible to the Office 
of President . . . .”); id. art. II, § 1, cl. 5 (requiring that the President have l^en a resident of 
the United States for fourteen years); id. art. I, § 2, cl. 2 (requiring that House members 
have been a citizen of the United States for seven years); id. art. I, § 3, cl. 3 (requiring that 
Senate members have been a citizen of the United States for nine years); id. art. I, § 9, cl. 8 
(“No Title of Nobility shall be granted by the United States: And no Person holding any 
Office of Profit or Trust under them, shall, without the Consent of the Congress, accept of 
any present. Emolument, Office, or Title, of any kind whatever, from any King, Prince, or 
foreign State.”); id. art. I, § 10, cl. i (“No State shall . . . grant any Title of Nobility.”). 
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regime and to the supremaqr of U.S. law that that regime prescribes.*^ For the 
Framers, that fidelity meant (and still means) not being governed by foreign 
law, foreign rulers, or undue foreign influence. 

A certain measure of confusion on this point results from the fact that some 
of what constitutes “international law” within the regime of international law is 
also U.S. law, or may provide the basis for the exercise of U.S. constitutional 
powers, under the Constitution. In such cases (to which I turn presendy) there 
is no intrinsic conflict between international law and the U.S. constitutional 
regime. But it is nonetheless important to keep the two spheres analytically 
distinct. Some international law is U.S. law, but some is not. And all 
international law that is U.S. law or is made into U.S. law must then be 
understood and applied as U.S. law, and not as external “international law.” Its 
meaning is its U.S. law meaning, and its interpretation is committed to U.S. 
constitutional actors. 

Let us consider, then, the three broad categories of international law in 
terms of their legal force within the U.S. constitutional regime: treaties to 
which the United States is a party, nontreaty executive agreements, and 
customary international law (CIL) norms and principles. 

A. The Trouble with Treaties 

Treaties of the United States are part of the “supreme Law of the Land,” 
under the clear terms of Article VI. The Supreme Law Clause states that, after 
the Constitution and federal statutes, “all Treaties made, or which shall be 
made, under the Authority of the United States, shall be the supreme Law of 
the Land.”*® And some extremely important treaties, central to the regime of 


rj. 1 do not here enter the debate (except in this footnote) over the propriety of judicial citation 
to foreign sources of law in the course of interpreting U.S. bw. My position is that such 
citation is not constitutionally problematic, so long as foreign law is not somehow deemed 
to control the understanding of U.S. law. Aside from that limitation, courts are free to cite 
and discuss whatever they like. This may create certain bad judicial habits, and lead to 
sloppy analysis and poor conclusions. But bad habits are not in and of themselves 
unconstituriond. 

38. U.S. Const, art. VI, cl. 2. For a powerful, systematic argument that the textual order and 
the structural logic of the three types of federal law listed in this provision imply a 
Consiimtion-statute-treaty hierarchy, see Vasan Kesavan, The Three Tiers of Federal Law, 
lOO Nw. U. L. Rev. 1479 (2006). Kesavan’s argument challenges conventional doctrinal 
formulations about the relative federal law status of federal statutes and treaties, suggesting 
that the last-in-time rule, which treats the two as having equivalent status, is wrong and that 
a treaty generally may not of its own force supersede the legal force of an earlier-enacted 
statute. See also Akhil Reed Amar, America’s Constitution: A Biography 302-07 
(2005) (making a similar argument in more telescoped form). 
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international law and obviously highly relevant to the conduct of war, are 
explicitly part of U.S. law. These include, most prominently, the U.N. Charter, 
the Geneva Conventions, the Convention Against Torture, and the statute of 
the International Court of Justice. These treaties are part of supreme federal 
law, by virtue of their enactment as such pursuant to the constitutional process 
for treatymaking specified in Article 11 of the Constitution: the President has 
power, “by and with the Advice and Consent of the Senate, to make Treaties, 
provided two thirds of the Senators present concur.’”^ 

But it is important to keep in mind that when international treaties become 
domestic law, they are U.S. law. They may— they obviously do— also have legal 
force as international law and consequently give rise to obligations within the 
legal regime of international law. But the force and the interpretation they have 
as law within those two different legal regimes— the U.S. constitutional regime 
and the regime of international law— may be quite different. There are 
important constitutional limitations on the legal force of treaties as a matter of 
U.S. law. I offer four simple but important points about treaties’ status under 
the U.S. Constitution. 

First, and most obviously, a treaty may not override the Constitution. The 
Constitution is “higher” federal law; the Constitution trumps treaties. Just as 
the Constitution prevails over any inconsistent statute enacted by Congress’" 
or any inconsistent executive act taken by the President’’ or (in theory at least) 
any inconsistent decision of the judiciary,’' the Constitution prevails over any 
provision contained in a federal treaty that is inconsistent with a rule specified 
in the text of the Constitution. 


29. U.S. Const, art. 11 , S 2, d. 2. 

30. See, e.g., Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). 

31. See, e.g., Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (195a); Michael Stokes 
Paulsen, Youngstown Goes to War, 19 Const. Comment. 215 (2002) [hereinafter Paulsen, 
Youngstown Goes to War]. 

32. See, e.g., Michael Stokes Paulsen, Captain James T. Kirk and the Enterprise of Constitutional 
Interpretation: Some Modest Proposals from the Twenty-Third Century, 59 ALB. L. Rev. 671, 
679-81 (1995) (^^Lguing that the Constitution is supreme over any precedents inconsistent 
with it); Michael Stokes Paulsen, The Intrinsically Corrupfm^ Influence of Precedent, 22 
Const. Comment. 289 (2005) (arguing that judidal decisions inconsistent with the 
Constitution are unconstitutional and should have no prospeaivc stare decisis force); 
Paulsen, The Irrepressible Myth q/' Marbury, supra note 23, at 2731-34 (arguing that judicial 
decisions at variance with the Constinuion are unconstitutiond and of no legal force, under 
the reasoning of Marbury). See generally Paulsen, The Most Dangerous Branch, supra note 24 
(arguing that the President is not lx)und to execute judicial decisions that are contrary to his 
interpretation of the Constitution). 
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The principle is obvious enough in the abstract; it is when one thinks about 
what this means in practice that the power of this principle begins to become 
clear. It follows, for example, that a treaty cannot deprive Congress, the 
President, or the courts of any of their constitutional powers. Nor can a treaty 
override constitutional rights of U.S. citizens. (A treaty provision cannot 
impair First Amendment or Fifth Amendment rights, for example.) Thus, a 
treaty cannot override or impair Congress’s constitutional power to declare war 
or the President’s constitutional executive power and military power as 
Commander in Chief (whatever these are understood to be).^^ 

Thus, the U.N. Treaty, for instance, cannot override Congress’s power to 
declare war. It may not commit the United States to military action unless 
Congress authorizes it. And it may not bar U.S. military action, as a matter of 
U.S. constitutional law, if Congress has authorized it,^ In terms of U.S. 
domestic constitutional authority with respect to the decision to go to war, the 


33. Under current doctrine, “it is widely conceded that a duly enacted treaty cannot itself 
authorize a new expenditure, impose a new internal tax, create a new federal crime, raise a 
new army, or declare a war.” Amar, supra note 28, at 304. But why the limited roster? The 
issue “the reladonship between treaties and statutes under the Constitution “has long 
proved a difficult one for courts and scholars. One possible correa statement of generaJ 
principle is that a treaty may not usurp^ preclude, preempt, or irrevocably commit the exercise of 
legislative power. Stated more simply, a treaty may not accomplish a result that effectually 
removes from Congress the ability to exercise its legislative power over a matter. 

This general principle straddles (and accommodates) three prominent, somewhat 
competing, views of the treaty-statute relationship: (1) the last-in-time rule of present 
doctrine; (2) the view (associated with Akhil Amar and Vasan Kesavan, see supra note 28) 
that statutes always trump treaties; and {3) the view that treaties always require 
implementing legislation to have a domestic law effect. Under the tast-in-dme rule. 
Congress must retain full power to rescind or override a treaty enactment — and certain treaty 
enactments clearly cannot be undone as easily as done. War initiation, spending, and 
disposing or transfer of property seem to 6t that description. Under the statutory supremacy 
view, Congress’s statutes always crump treaties— and it might well be thought to follow that 
this has a comparable dormant preemptive effect on certain treaty enactments that cannot be 
undone as readily as done. And finally, under the non-self-execution view, no treaty may 
create any domestic legislative effect 

Under any of these views, 1 submit, a treaty may not declare war in Congress’s stead or 
bar Congress from declaring war. An exactly parallel argument can be made with respect to 
the President’s constitutional powers as Commander in Chief, and the judicial branch’s 
power to decide cases within its jurisdiction. 

34- Congress has the domestic constitutional legislative power lawfully to initiate war and the 
President does not. For a brief defense of this point, see Paulsen, Youngstown Goes to War, 
supra note 31, at 239. For excellent and thorough textual, structural, and historical 
presentations, see Saikrishna Prakash, Unleashing the Dogs of War: What the Constitution 
Means by “Declare War," 93 CORNELL L. Rev. 45 (2007); and Michael D. Ramsey, 
Textualism and War Powers, 69 U. Cm. L. Rev. 1543 (2002). 
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U.N. Treaty— which by its terms bans war and purports to limit treaty parties’ 
military actions*®— is of essentially no consequence as a legal restriction on 
what U.S. government officials may do in this regard. So too with the Geneva 
Conventions’ provisions concerning the conduct of war, about which I will 
have more to say below.** If the President’s conduct of military operations 
(including matters concerning the capture, detention, interrogation, and 
military punishment of lawful and unlawful enemy combatants) otherwise falls 
within his exclusive consdtutional power as Commander in Chief of the 
nation’s military, the provisions of the Geneva Conventions (and other 
treaties) cannot restria those powers.*^ 

The second limitarion on the force of treaties flows from the first. Just as 
treaties may never trump the Constitution, treaties may always be trumped by 
a subsequent statute. This is true whether one accepts the “last-in-time” rule 
with respect to the relative force of statutes and treaties (the traditional view) 
or the hierarchical rule that statutes always trump treaties.** Under the 
traditional view that statutes and treaties possess equal status as U.S. law— 
both are subordinate to the Constitution but each is equal to the other— a later- 
enacted statute trumps an earlier-enacted treaty. So, as noted in the preceding 
paragraph, if Congress declares war in a circumstance inconsistent with a U.S. 
treaty (like the U.N. Treaty), the later declaration of war trumps the treaty 
obligation, as a matter of U.S. domestic constitutional law. Indeed, this applies 
to any species of legislative enactment within the scope of Congress’s 
constitutional powers. 

To make the point concrete: if the best reading of Congress’s September 18, 
2001, Authorization for Use of Military Force (AUMF) is that it authorizes war 
making in circumstances inconsistent with the U.N. Charter, the September 18 
joint resolution prevails over the U.N. Charter, at least as a matter of U.S. 


35. U.N. Charter art. 2, para. 4 (“All Members shaJI refrain in their intemadonai rciadons from 
the threat or use of force against the territorial integrity or political independence of any 
state, or in any manner inconsistent with the Purposes of the United Nations."). But (f. id. 
art. 51 (“Nothing in the present Charter shall impair the inherent right of individual or 
collective self-defense if an armed attack occurs against a Member of the United Nadons."). 

36. Seeit^fiSecrionllLB. 

37. I discuss this issue at length in Part III. For a general discussion of the Commander-in-Chief 
power, see Michael Stokes Paulsen, The Emancipation Proclamation and the Commander in 
Chief Power, 40 Ga. L. Rev. 807 (2006) [hereinafter Paulsen, The Emancipation 
Proclamation']. 

38. As noted, the hierarchical view is thoroughly defended in Kesavan, supra note 28. 
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constitutional law.^"* Similarly, if Congress passes a Military Commissions Act 
of 2006 (MCA) that contradicts, or interprets narrowly, the Geneva 
Conventions or the Convention Against Torture, the MCA prevails over the 
Conventions as a matter of U.S. law.'*" 

The point may be stated more generally. It follows, I submit, from the fact 
that a treaty may not restrict a constitutional power, that the subsequent 
exercise of a constitutional power supersedes, in legal effect, anything to the 
contrary in the treaty. (This has important specific implications for the exercise 
of presidential powers, as well as congressional powers, as I shall explain 
presently.) 

Third, treaties are often not self-executing under U.S. domestic law, but 
frequently require implementing legislation that might narrow the treaties’ 
impact as a matter of U.S. law."'' Thus, while treaties may serve as an 
alternative means of enacting binding U.S. domestic law norms, they more 
frequently create only international obligations. Just as domestic law may 
supersede or repudiate such obligations, it may instantiate them as federal 
statutory commands in different forms. These commands may be narrower 
than the international law obligation. Or the international law obligation might 
not be given force as binding domestic law at all. 

Fourth, and perhaps most importantly, the President possesses, as an 
aspect of the “executive Power” to direct and conduct the nation’s external 
relations, the power to interpret, apply, suspend, supersede, or terminate U.S. 
treaty obligations as they concern our relationship with other nations. This 
remains a controversial point, and no specific Supreme Court decision has 
embraced it to date,"*^ but it follows logically from the principle that treaties 


39 . Authorization for Use of Military Force, Pub. L. 107-40, 115 Stat. 224 (2001); see infra Section 
IIIjA; <f. Kamuth v. United States, 279 U.S. 231, 241 (1929) (concluding that a provision of 
the Jay Treaty was “brought to an end by the War of 1812”). 

40 . See infra Section III.B. 

41 . Chief Justice Roberts’s careful opinion for the Court in Medellin v. Texas, 129 S. Ct. 360 
(2008), sets forth this distinction clearly. The distinction dates back to an early opinion by 
Chief Justice John Marshall. Foster v. Neilson, 27 U.S. (2 Pet.) 253, 315 (1829), overruled on 
other grounds by United States v. Percheman, 32 U.S. (7 Pet.) 51 (1833). 

42 . The en banc decision of the U.S. Court of Appeals for the Distrirt of Columbia Circuit in 
Coldwater v. Carter, 617 F.ad 697 (D.C. Cir. 1979) (en banc) (per curiam), vacated on other 
grounds, 444 U.S. 996 (1979) (mem.) remains the single best judicial exposition of the 
President’s treaty-termination power. The case is the famous, paradigmatic constitutional 
challenge to President Jimmy Carter’s termination of a mutual defense treaty with the 
Republic of China (Taiwan) as part of his foreign policy decision to recognize the People’s 
Republic of China, rather than the government at Taiwan, as the government of China. The 
Supreme Court effectively upheld the denial of relief to plaintiffs challenging President 
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may not tramp the Constitution. Simply put, if the President’s Article II 
executive power includes the power over foreign affairs (except where a specific 
power is assigned to Congress),'*’ a treaty may not extinguish or limit such 
constitutional power; accordingly, the President’s subsequent (later-in-time) 
exercise of that constitutional power over foreign alfairs supersedes in legal 
effect an5n:hing to the contrary in the treaty. 

How does this presidential treaty-supersession power play out in practice, 
and how far does it extend? A complete exposition would be an article of its 
own, but the main outlines can be sketched briskly: when the President of the 
United States terminates a treaty pursuant to his constitutional powers under 
Article II, he does not literally repeal a U.S. domestic law enactment. If a treaty 
is self-executing, or if it has been implemented by congressional legislation, the 
President’s foreign affairs power does not rescind its domestic law effect. That 
result can only be accomplished by subsequent legislation (or by a subsequent, 
repealing self-executing treaty made in accordance with Article II’s specified 
process). As a matter of U.S. constitutional law, the President’s foreign affairs 
power can terminate only the foreign affairs obligation of the treaty. (Once 
again, it is possible that the regime of international law might regard such 
presidential actions as a breach or violation of the treaty, not its lawful 
termination. My point here is simply that, within the regime of the U.S. 
Constitution, the President’s action is a lawful, effective exercise of the 
President’s constitutional powers to alter the nation’s foreign relations 
commitments on the international plane.) 

Does the President’s foreign affairs power include the power to take lesser 
actions — that is, less dramatic and absolute than outright treaty termination — 
with respect to the continuing legal force of treaties? The greater power does 
not always include the lesser, of course. But here it does: the President’s 


Carter’s action, but on a mixture of justiciability and merits grounds, with no opinion 
commanding a majority of the Court. Goldivater, 444 U.S. at 1002 (Rehnquist, J., 
concurring) (providing the opinion of four Justices who found the issue a nonjusticiable 
political question); id. at 997 (Powell, j., concurring) (finding the issue not “ripe”); id. at 
too6 (Brennan, J., dissenting) (voting to affirm the District of Columbia’s conclusion on the 
merits) ; see infra notes 51-54 and accompanying text (discussing Goldwater at greater length). 

For an excellent academic defense of the President’s treaty-termination power, see 
Saikrishna B. Prakash & Michael D. Ramsey, The Executive Power over Foreign Affairs, 111 
Yale L.J. 231 , 264-65 ( 2001 ). 

44. This is the well-developed theory of Saikrishna Prakash and Michael Ramsey’s definitive 
article. Prakash & Ramsey, supra note 42. Prakash and Ramsey cautiously reserve the 
question of whether the President may terminate a treaty in violation of international law, 
limiting their conclusion to treaty termination in accordance with a treaty’s express terms. 
Id. at 265, 324-27. The caution, in my view, results from what actual historical practice has 
seen, not from any intrinsic hmitaaon on the textual argument. 
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foreign affairs power is not an all-or-nothing blunt instrument, but fairly 
admits of application in finer gradations. The President may decide that an 
existing treaty’s requirements should be abandoned in part and followed in 
part— that the United States’s current foreign policy interests (as determined 
by the President) do not necessitate repudiation of the entirety of a treaty’s 
obligations. Applying the presidential equivalent of a “severability” 
determination, the President may determine that as a matter of the United 
States’s relations with other nations, it is practical and sensible to leave as 
much of the treaty in operation as is fairly possible, discarding only what he 
judges must be discarded and repudiating nothing more.'” If this is correct, it 
means that the President may repudiate a treaty in whole or in part. 

Taking the analysis one step further— if the treaty-supersession power may 
be exercised in fine, rather than as an indivisible lump, it should follow that the 
President may determine that the United States’s national foreign policy 
interests trump a treaty’s obligations as applied to a particular case (so to speak) 
but do not require the conclusion that a treaty must be repudiated in its 
entirety, once and for all. Just as courts sometimes may determine that a law is 
not unconstitutional on its face but may be unconstitutional as applied, the 
President may determine that a treaty should remain legally operative on its 
face but not as applied. (Again, this is only with respect to the United States’s 
foreign relations obligations as a matter of U.S. domestic constitutional law.) 
Put rather more blundy— undiplomatically, as it were— the President may 
determine that a treaty should not be followed in a particular situation, where 
contrary to the nation’s interests. 

One more step: if the President may decide that a treaty itself (“on its 
face”) is not at an end but is simply not to be followed in a particular situation 
for a particular foreign policy reason (“as applied”), it follows that the 
President (or his or her successor) subsequently may restore the treaty’s 
application if the President judges that circumstances have changed. There 
exists now a new as-applied situation and the President may determine that the 
treaty now applies. Put more colloquially and straightforwardly, the President 
possesses a practical constitutional power to suspend the obligations of a treaty. 

Note finally that all of this presupposes a presidential power of treaty 
interpretation. To determine that a treaty should be terminated outright. 


44. This is similar to the Supreme Court’s explication of modem severability doctrine. See 
Alaska Airlines, Inc. v. Brock, 480 U.S. 678 (1987). For an excellent general treatment of the 
dottrine, see John Copeland Nagle, Severability, 72 N.C. L. Rev. 20J (1993). Under 
presidential severability of treaty obligations, as under current judicial doctrine, tbe presence 
of a severability provision in the text of the severed legal instrament is not strictly necessary 
to conclude that particular requirements are severable. 
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abrogated in part, or suspended in its operation in a particular case or at a 
particular time, the President obviously must first determine what the treaty’s 
terms mean. The President (with the assistance of subordinate executive branch 
officials) interprets the treaty for purposes of determining its legal effect and 
the desirability and form of the actions that the executive branch will take with 
respect to that treaty in the exercise of the President’s foreign affairs power. 
That interpretation is not binding on the other branches of the U.S. 
government, of course— just as the President’s exercise of his constitutional 
foreign affairs powers is not binding on the conduct of the other branches of 
the national government, within the U.S. constitutional scheme of separation 
of powers. But neither are the other branches’ interpretations of the treaty 
binding on the President. (I shall have more to say about this in Part II, 
below.) 

The President thus may decide, in good faith, that the best understanding 
of a treaty is that it does not in fact impose a treaty-law constraint on the 
United States, in opposition to the President’s determination of appropriate 
U.S. foreign policy. In such case, there is no need for the President to 
repudiate, abrogate in part, or suspend the treaty— each arguably more 
sensitive and potentially provocative actions. To be sure, a dubious treaty 
interpretation may present the same diplomatic problems. And one legitimately 
can question whether too-creatively construing a treaty, so as to avoid the 
possible diplomatic consequences of terminating it or suspending it, really does 
avoid those consequences."*® But in principle, where honestly engaged in, the 
power of the President to interpret the treaty is a lesser-included power of the 
foreign affairs power generally and the treaty-supersession power more 
specifically. 

It thus follows, logically, from the President’s constitutional power with 
respect to foreign affairs, that the President possesses the constitutional power 
to terminate, abrogate, suspend, and interpret treaties of the United States. His 
actions do not bind the other branches of the U.S. government or repeal or 
rescind the domestic law effects of a self-executing or legislatively implemented 
treaty. But they may authoritatively alter the nation’s (present) international 
law obligations, at least as a matter of U.S. constitutional law. 

There are many historical — and recent— illustrations of this presidential 
power to authoritatively alter the nation’s international law obligations, and I 


4S. So, too, one Can question whether the avoidance canon in the domestic Judicial context 
really avoids anything. See William K. Kelley, Avoiding Constitutional Questions as a Three- 
Branch Problem, 86 Cornell L. Rjev. S31 (2001); John Copeland Nagle, Delaware & 
Hudson Revisited, 72 NoTRE Dame L. Rev. 1495, 1495-97 (1997). 
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will discuss a few presently. But I begin with a hypothetical illustration that 
presents nearly all of the above points at once. 

Suppose that the United States has an existing, constitutionally valid, 
lawnful, and binding treaty relationship with a foreign nation, a group of 
foreign nations, or an international body consisting of several member nations. 
Suppose that the terms of the treaty appear materially to constrain the United 
States’s autonomy— its freedom to act independentiy or unilaterally, in its own 
best interest as it judges that interest— with respect to the decision to use or not 
to use military force. In particular, the treaty seems to make the United States ’s 
decision about whether or not to go to war contingent on the views of one or 
more of its treaty partners. For purposes of simplicity, reduce the hypothetical 
to the simple proposition that the treaty permits France in effect to tell the 
United States what it must or must not do, with respect to war. 

Enter a new President. Let’s call him “President George W.” The treaty 
predates President George W.’s entry into office and he believes that 
circumstances have changed materially since the time the treaty was made. He 
believes that the treaty is at least somewhat ambiguous as to how precisely it 
applies to the situation at hand. And President George W. believes it would 
now be bad for the interests of the United States for France (or any other 
nation for that matter) to dictate, or unduly influence, the United States’s 
decision about whether to go to war under the circumstances. President George 
W. would rather that the United States go it alone. 

Now, within the realm of the condutt of foreign relations, may President 
George W. announce that the U.S. interprets the treaty in a certain way, so as 
to preserve its freedom of unilateral action? Or, if such an interpretation is not 
fairly possible, does the President have the constitutional power to terminate 
the treaty, to determine that it does not apply to the instance at hand, or simply 
to suspend the treaty’s operation as an obligation of the United States to the 
other party or parties to the treaty? 

As you have probably guessed, this hypothetical illustration is no 
hypothetical. It describes a real situation and a real president. “President 
George W.” is, of course. President George Washington. The year is 1793. The 
treaty at issue is a mutual defense treaty with France dating back to the 
American Revolution — the famous accomplishment of the distinguished 
emissary, Benjamin Franklin.'** But that treaty was made well over a dozen 
years earlier, with a rather different (and since decapitated) French legal 
regime, for a different set of circumstances. The situation at hand in 1793 was 


46. For a great account of Franklin in France, see Stacy Schiff, A Great Improvisation: 
Franklin, France, and the Birth of America (2005). 
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yet another, different war between France and Britain, from which President 
Washington (formerly General Washington) was determined to keep the 
United States removed. 

President Washington declared American neutrality in the war, artfully 
dodging the terms of the treaty. President Washington’s unilateral action was 
attacked by, among others, James Madison, writing as Helvidius, on two 
grounds— first, that such action was contrary to the Constitution’s assignment 
of the war power to Congress (a clearly incorrect position that Alexander 
Hamilton, wriring as Pacificus, effectively ripped to shreds) and, much more 
plausibly, that such action was a violarion of the treaty with France and thus a 
violation of international law."*^ 

President Washington’s Neutrality Proclamation neady illustrates several 
of the aspects of the presidential treaty-supersession power set forth above. 
The Proclamation arguably did depart from the terms of the treaty. But 
whether understood as an outright termination of the treaty (a stance President 
Washington avoided), a temporary suspension of the treaty’s operation for 
purposes of the situation at hand, a determination that changed circumstances 
rendered the treaty inoperative as applied, or a (somewhat creative) narrowing 
construCTion of the treaty’s terms so as not to question its validity or continued 
operation in any other respect but also so as not to involve the United States in 
this war, that change in the international law obligations of the United States— 
cast in any of these forms— was within the President’s constitutional power to 
effectuate as an aspect of the executive power over foreign affairs.'** 

Although the President constitutionally may interpret treaties to determine 
the scope of their obligations upon the United States as a matter of 
international law and determine whether the United States should honor any 
such obligations or depart from them, his actions do not control Congress’s. 


47 . For Madison’s argument, see ‘^Helvidius” No. / (Aug. 24, 1793), in 15 The PAPERS OF James 
Madison 66, 70-72 (Thomas A. Mason, Robert A. Rutland & Jean K. Sissen eds., 1985); 
and “Heltnditts” No. 2 (Aug. 31, 1793), in 15 The Papers of James Madison, supra, at 80, 
81-84. Hamilton’s refutation of Madison’s argument that Congress’s war power precludes 
executive neutrality power is set forth in “Paciftcus” No. i Qune 29, 1793), in 15 The Papers 
OF Alexander Hamilton 33, 33-43 (Harold C. Syrett & Jacob E. Cooke eds., 1969). 

48 . Alexander Hamilton’s “Pacificus” defense of the propriety of the Washington 
Administration’s actions remains the classic exposition of the President’s foreign affairs 
power, embracing (by implication) the treaty-interpretation and treaty-termination 
authority of the President. “Pacificus” No. i, supra note 47, at 33. 

For a modem echo of Hamilton’s brilliant argument, see Prakash & Ramsey, supra 
note 42, at 252-65, which sets forth a comprehensive textual theory of the executive’s power 
over foreign affairs under the Constitution; and id. at 324-39, which explicates this theory 
with reference to the actions of the Washington Administration. 
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(Congress conid still have declared war, or issued letters of marque and 
reprisal, in 1793.“*^) Nor can the President’s actions by themselves create new 
U.S. domestic law. (President Washington’s Neutrality Proclamation could 
not, in and of itself, form the basis for domestic law prosecution and 
punishment of individuals for acts violating the neutrality policy, as courts at 
the time properly held. It remained for Congress to enact legislation making it 
a crime to violate the Neutrality Proclamation— which it did.*°) But the 
President’s unilateral interpretation or supersession of a treaty can alter the 
United States’s international obligations, as a matter of U.S. law. 

That is an extraordinarily significant power. The same reasoning that 
sustains the propriety of President Washington’s Neutrality Proclamation 
sustains the propriety of President Carter’s termination of the mutual defense 
treaty with Taiwan and President George W. Bush’s termination of the Anti- 
Ballistic Missile treaty with (the remnants of) the Soviet Union.*' 


49. May the President veto a declaration of war? The correct answer to this interesting side 
question is yes. Article I, Section 7, Clause j provides for presidenda] review and possible 
return with respea to “[ejvery Order, Resolution, or Vote to which the Concurrence of the 
Senate and House of Representatives may be necessary,” and a declaration of war falls 
within that category. U.S. Const, art. I, S 7 . cl. 3. No president has vetoed a war 
declaration. Presidential signature of war declarations has not been the consistent prartice of 
all presidents, but this ought not be determinative of this issue. It is quite possible that 
practice has simply not conformed properly to the text of the ConstituDon. See generally J. 
Gregory Sidak, To Declare War, 41 Duke L.J. 27, 81-86 (1991) (arguing that presentment 
and presidential approval is required for declarations of war and noting the inconsistency of 
some historical practice). At ail events, it appears that the lawfulness of all unsigned 
declarations of war in our nation’s history can be sustained on the theory that they became 
law without the President’s signature, pursuant to Article I, Section 7, Clause 2. None was 
(inadvertently) “pocket vetoed.” 

50. The Grand Jury instructions of Chief Justice John Jay, and of Associate Justice James 
Wilson, and Congress’s subsequent enactment of the Neutrality A« of 1794, are set forth in 
Curtis A. Bradley & Jack L. Goldsmith, Foreign Relations Law: Cases and 
Materials 21-23 (2003). 

51. Office of the Press Secretary, The White House, Announcement of Withdrawal from the 

ABM Treaty (Dec. 13, 2001), 

hctp://www.dod.mil/a£c^acic/treaties/abnV'ABMwithdrawal.htm. For the Bush 
Administration’s initial defense of the propriety of termination or suspension of the ABM 
Treaty, see Memorandum from John C, Yoo, Deputy Assistant Att’y Gen., Office of Legal 
Counsel, & Robert J. Delahunty, Special Counsel, Office of Legal Counsel, to John 
Bellinger, III, Senior Assoc, Counsel to the President & Legal Adviser to the Nat’l Sec. 
Council (Nov. 15, 2001) [hereinafter November 15 Memorandum to Bellinger]. The 
Administration revised its legal position, retreating (in part) from its earlier view, in 
Memorandum from Steven G. Bradbury, Principal Deputy Assistant Att’y Gen., Office of 
Legal Counsel 8-9 (Jan. 15, 2009) [hereinafter Bradbury Memorandum]. The earlier 
memorandum, however, appears to be a sound exposition of the rationale for executive 
treaty-termination and treaty-suspension powers, along the lines of the D.C. Circuit’s 
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President Carter’s action was sustained by the D.C. Circuit, in an en banc 
per curiam majority opinion that ably limned (despite being produced on a 
very short time frame) some of the better constitutional arguments in support 
of this presidential power. Those arguments included the logically necessary 
existence of a power in the national government to terminate treaties; the 
absence of any legitimate textual argument for a congressional power to 
participate in treaty termination; the logical and textual flaw of suggesting that 
the power to terminate or abrogate treaties parallels precisely the power of 
treaty formation or amendment; the traditionally recognized general executive 
power over foreign affairs under Arricle II of the Constitution; and the power 
of the President to interpret and apply treaties to determine the nation’s 
obligations under those treaties, to determine whether other nations have 
breached their obligations under such treaties, and to determine whether 
circumstances have so changed as to render the treaty temporarily 
inoperative.*^ 

The Supreme Court vacated the opinion on a mixture of justiciability 
grounds, with no controlling opinion and only Justice Brennan voting to affirm 
on the merits.” The result of that foggy disposition is, as a practical matter, to 


opinion in Goldivater v. Carter, 617 F.2d 697 (D.C. Cir, 1979) (en banc) (per curiam), vacated 
on other grounds, 444 U.S. 996 (1979) (mem.). The Bradbury Memorandum appears to be a 
political document intended to provide cover for some subsequent Bush Administration 
officials and contains little substantive analysis of the point at issue. I discuss Goldwater 
presently. 

5a. Goldwater, 617 F.ad at 703-07. 

53. Goldwater, 444 U.S. at 996-97; see supra note 42 (reviewing the various opinions). 

I will discuss the justiciability issues in Goldwater only very briefly. The political 
question doarine’s first two “prongs,” as is nearly always the case, really disguised merits 
questions; does the Constitution supply a rule of decision committing the treaty- 
termination power to 3 particular branch’s determination (in which case, the corrective 
substantive result is that that branch’s judgment cannot be disturbed)? Does the Constitution 
not supply any rule of decision at ail (in which case, the correct substantive result is to deny 
the claim of relief under the Constitution, leaving the outcome to other sources of law or to 
the political process). If, as I submit, treaty termination falls within the residuum of the 
President’s Article 11 executive power over foreign affairs not altered by the war-making or 
treaty-making powers assigned to or shared with Congress, that is the answer supplied by 
the text. The third prong of the political question doctrine, a grab bag of policies for 
nondecision — apparently even if the Constitution’s text does supply a rule or a default 
decision rule— strikes me as simply illegitimate. See Michael Stokes Paulsen, A General 
Theory of Article V: The Constitutional Lessons tf the Twenty-Seventh Amendment, 103 Yale L.J. 
677, 713 ( 1993) [hereinafter Paulsen, A General Theory of Article Vj . 

Justice Powell’s “ripeness” analysis in Goldwater is convoluted and confusing. The 
correct point is not that the dispute is unripe until Congress has acted — under that theory, 
Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579 (1932), was “unripe” for judicial 
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leave treaty termination to the judgment of the President, at least so far as the 
courts are concerned. That is what happened with respect to the more recent 
notable example of unilateral presidential treaty termination; President Bush’s 
termination of the Anti-Ballistic Missile Treaty similarly was made without any 
form of congressional approval. It, too, was sustained against judicial 
challenge, following to some extent the reasoning of the Supreme Court’s 
disposition in Goldwater v. Carter, on the dual grounds that plaintiff U.S. 
representatives lacked standing to sue and that the issue was in any event a 
nonjusticiable political question.^ 

The treaty-supersession power has more dramatic implications yet. The 
same reasoning that justified President Washington’s Neutrality Proclamation 
(and the many historical examples of unilateral presidential treaty termination) 
applies today to a treaty like the U.N. Charter, the Geneva Conventions, or the 
Convention Against Torture. The power to interpret and apply these treaty 
obligations, or to determine that they will no longer bind the United States, 
is— constitutionally and practically— the President’s. The President’s 
interpretive and executive powers with respect to international treaty 
obligations of the United States are thus quite obviously tremendously 
important ones with enormous consequences. While Congress may supersede 
a treaty for domestic law purposes by passing a statute, the President may 
repudiate a treaty (in whole or in part) for international purposes entirely on 
his own authority. (As we shall see presendy, the President may maintain or re- 
create the international obligation of a treaty on his own, in the form of an 
“executive agreement,” but may not properly create domestic U.S. legal 
obligations by such aaion.) 

Thus, though treaties are part of the supreme law of the land under the 
U.S. Constitution, their legal force as they concern the international law 
obligations of the United States is, as a matter of U.S. law, always limited by 
(i) the Constitution’s assignment of certain indefeasible constitutional powers 
to the President and to Congress with respect to foreign affairs and war; (2) the 


determination — but that no proper party with injury was before the Court. The only parties 
claiming injury were individual senators and representatives not constituting the number 
sufficient to act to block a treaty’s termination (one-third plus one of the Senate, or, on the 
alternative theory, a majority of both houses of Congress). Such individual members lack 
standing to sue on behalf of the body or group. See Bender v. Williamsport Area Sch. Dist., 
475 U.S. 534 (1986) (finding that a dissenting school board member has no individual 
standing to appeal an adverse Judgment against the school district) . They also lack standing 
to sue in their own right. See Raines v. Byrd, 521 U.S. 811 (1997) (staring that there is no 
individual member standing simply for challenging the constitutionality of enactments 
alleged to violate separation of powers principles). 

54. Kucinich v. Bush, 236 F. Supp. id 1 (D.D.C. 2002). 
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power of Congress to enact inconsistent, overriding or limiting legislation; 
(3) the fact that many treaty commitments do not create self-executing U.S. 
domestic law obligations; and (4) the President’s foreign affairs executive 
power to interpret, apply, suspend (in whole or in part), or even terminate a 
U.S. treaty’s international obligation as a matter of U.S. law. 

It is worth pausing to consider exactly what all of this means, for its 
implications are mildly stunning, especially with respect to U.S. war powers: it 
means chat a treaty of the United States that is the law of the land under Article 
VI of the Constitution— be it the U.N. Charter, the Geneva Conventions or any 
other major agreement at the center of the contemporary regime of 
international law— may not constitutionally limit Congress’s power to declare 
war or the President’s Commander-in-Chief power to conduct war as he sees 
fit. It means that Congress always may act to displace, or disregard, a treaty 
obligation. It means that the President, too, always may act independently to 
displace, or disregard, a treaty obligation. It means that treaties, as a species of 
international law with the strongest claim to U.S. domestic constitutional law 
status, never meaningfully constrain U.S. governmental actors. Their force is 
utterly contingent on the prospective actions and decisions of U.S. 
constitutional actors.*’ 

This conceptualization threatens all that the community of “international 
law” scholars hold most dear. For it seems to say that the United States may 
disregard the seemingly most sacred of international law treaty obligations 
almost at will. The answer to such a charge is yes, this analysis suggests 
precisely that. At least it does so as a matter of U.S. constitutional law. This does 
not mean, of course, that the United States must or should disregard important 
international law treaty obligations as a foreign policy matter. It certainly does 
not need to do so; other nations might validly regard such actions as a breach 
of international law; such nations might become very angry at the United 
States’s actions (or they might not); and such breaches, and reactions, may 
have serious international political repercussions. These are very serious policy 
considerations. But as a matter of U.S. constitutional law, it remains the case 
that Congress, and the President, may lavYfuIly take such actions, hugely 
undermining the force of such international treaties as binding national law for 
the United States. 

The conclusion is blunt, but inescapable: international law in the form of 
U.S. treaties is primarily a political constraint on U.S. conduct— a constraint of 
international politics — more than a true legal constraint. The “binding” 


55 . For important contemporary applications of these principles, see infra Part 111. 
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international law character of a treaty obligation is, as a matter of U.S. law, 
largely illusory. 

B. Executive Agreements 

All of these same points apply with respect to a second species of 
international law, so-called executive agreements. Indeed, the points apply 
with even greater force. 

An executive agreement is exactly what the name implies. It is an 
agreement made by the executive — that is, the President— with some other 
nation or entity as an aspect of the exercise of the President’s foreign policy 
powers. It is not the same thing as a treaty for purposes of U.S. domestic law. 
It is not made in accordance with the lawmaking process for treaties specified 
in Article II of the Constitution. An executive agreement is an international 
compact, or deal, made by the President alone, without the two-thirds majority 
Senate consent required for Article II treaty formation.’* Consequently, under 
the Supremacy Clause of Article VI, nontreaty international agreements made 
by the executive and not implemented by statute do not have the same force as 
U.S. domestic law that treaties and statutes do. 

At least they should not be thought to have the same force. More on this 
point— and the tortured course of Supreme Court decisions departing from 
it— presently. But first, it should be noted that, while executive agreements 
may well constitute binding international law obligations of the United States 
(whatever their different U.S. domestic law status), they are at least as easily 
overridden by subsequent actions as treaties are, as a matter of U.S. domestic 
law. Indeed, they are even more readily superseded. 

Recall the four ways in which treaties may be trumped, or their legal effect 
mitigated, by other features of the U.S. constitutional regime. Each applies 
a fortiori to nontreaty executive agreements. 


5<k I deal here primarily with what are often termed “sole executive agreements,” as 
distinguished fbam “congressional-executive agreements.” In the latter type of agreement, 
the President completes an international agreement either pursuant to delegated legislative 
authority or subject to later legislative implementation in the form of a statutory cnaament 
(or sometimes both). In such instances, the international agreement is made U.S- domestic 
law by virtue of the exercise of one of Congress’s constinidonal legislative powers. In my 
view, such agreements may be made U.S. law in such a manner only when they concern 
matters within the scope of Congress’s enumerated powers. This will overlap substantially, 
but incompletely, with the treary- making power of Article II, which is plenary. See John C. 
Yoo, Laws as Treaties?: The Constitutionality of Congressional-Executive Agreements, 99 Mich. 
L. Rev. 757 (2001). 
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First, an executive agreement may not trump the Constitution. If a treaty 
may not violate the Constitution, certainly a nontreaty agreement, made law 
neither by Article 1 nor Article II processes, cannot do so. 

Second, an executive agreement may always be trumped by a subsequent 
inconsistent statute within Congress’s powers. If the relationship status 
between treaty law and statutes is imperfecdy clear, the relationship between a 
mere executive agreement, not enacted into domestic law in any form, and a 
subsequent contradicting law, is perfectly clear. An enacted law trumps a 
presidential agreement that is not a treaty. 

Third, executive agreements are not self-executing as a matter of U.S. 
domestic law. Just as many treaties require implementing legislation to create 
enforceable domestic rights or obligations, all executive agreements should be 
thought to require legislarive authorization or implementation to have 
domestic legal force. (As mentioned, this is in tension with certain notable 
Supreme Court decisions that I discuss momentarily.) 

Fourth and finally, executive agreements, made by the President alone, may 
be terminated by the President alone. If the treaty-termination power is at least 
a difficult enough issue to require careful and nonobvious textual and 
structural analysis, executive agreement termination is not a tough issue at all. 
What one president may agree to, another president may disagree with and, at 
least prospeaively, abandon or repudiate. 

It is thus at least as easy to overcome, as a matter of U.S. domestic 
constitutional law, an executive agreement as it is to overcome a treaty. While 
the regime of international law may regard such agreements as creating 
binding obligations, the agreements properly have very little binding force as a 
matter of U.S. law. 

Indeed, as noted, they should have no force as domestic law, since they are 
not law enacted in accordance with cither Article I lawmaking or Article II 
treaty-making requirements. The Supreme Court has more than occasionally 
said otherwise, but nothing in what it has said meaningfully impairs the ability 
of the executive and legislative branches to supersede, by subsequent enactments 
or actions, whatever legal force an executive agreement might be thought to 
have had as domestic law. 

The Court has held that unilateral executive agreements— agreements that 
are neither treaties nor authorized or implemented by legislation— constitute 
enforceable domestic law, ousting contrary federal law rights and powers^ and 


57. Dames & Moore v. Regan, 453 U.S. 654 (1981). In Dames & Moore, the Supreme Court 
unanimously upheld President Carter’s executive order in implementation of an executive 
agreement settling the Iran hostage crisis of 1979-1980. President Carter’s executive 
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preempting contrary state law/® With all due respect, these decisions are 
manifestly unsound: the President may not, through his foreign affairs 
executive power, make new domestic law/’ He can make a treaty. He can 
negotiate an executive agreement implemented by legislation within 
Congress’s power. But he can no more make law on his own, through the 
exercise of the foreign affairs aspect of “the executive Power,” than he can 
legislate on his own.*° 

Dames & Moore v. Regan, the 1980 Supreme Court decision upholding 
President Carter’s executive agreement with Iran, which provided for release of 
American hostages seized at the U.S. Embassy in Tehran in exchange for 
release of frozen Iranian assets and the extinguishing of legal claims against 
Iran and its citizens, is a significant departure from the proper understanding 
of the Constitution in this regard. In Dames & Moore, the Court found implied 
unilateral presidential lawmaking authority to alter domestic legal rights and 
duties, resulting from a unilateral executive agreement with another nation. Its 
reasoning was thoroughly unpersuasive: though the President’s actions had 
not been made law by treaty or by legislation, the President nonetheless 
possessed implied authority to act to resolve claims disputes, given that 
Congress had not demonstrably disagreed with the President’s actions,’* given 
Congress’s general historical acquiescence in and periodic legislative 
authorization for other executive claims settlement agreements, and given 
Congress’s grant of other emergency powers for dealing with such crises. 
Though no statutory provision authorized the President’s actions, the Court 
nonetheless found that Congress’s actions came within the general 
neighborhood of authorizing what the executive did, that similar things had 


agreement committed to having ail U.S. claims against Iranian assets resolved by an 
international claims tribunal; the executive branch’s orders implementing that commitment 
essentially extinguished the legal rights and claims under domestic U.S. law of U.S. citizens 
and corporations -that is, the orders repealed or altered U.S. law. Congress did not enact 
implementing legislation for this aspect of the executive branch’s actions, and the Court 
found that existing legislative authorization for presidential emergency action, under the 
International Emergency Economic Powers Act (lEEPA), 50 U.S.C. $ 1702(a)(1) (2000), did 
not go so far. Dames & Moore, 453 U.S. at 677. 

58. Am, Ins. Ass’n v. Garamendi, 539 U.S. 396 (2003). 

59. See Prakash & Ramsey, supra note 42, at 254-55 (“[Tjraditionai executive power did not 
include the power to enact foreign affairs legislation.”). 

60. Youngstown Sheet & Tube Co v Sawyer, 343 U.S. 579, 587-88 (1952) (setting forth the 
proposition that the executive power does not include a unilateral power to make domestic 
law). 

President Reagan ratified President Carter’s actions. The Reagan Administration issued the 
Treasury Department regulations extinguishing private causes of action in U.S. courts, 
implementing the executive agreement, Dames & Moore, 453 U.S. at 666. 
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been done before, and that Congress never told the President he could not do 
such a thing. The Court’s decision was unanimous (Justice Stevens and Justice 
Powell each wrote brief separate opinions),*^ but the decision’s precedential 
weight is, perhaps, limited by the seeming necessity that the Court reach the 
result it did.*^ 

American Insurance Ass n v. Garamendi,^^ decided by a narrow 5-4 majority 
in 2003, is likewise a deviation from this understanding of executive 
agreements. In Garamendi, the Court found that the “National Government’s 
condua of foreign relations”^^ impliedly preempted state law inconsistent with 
such federal conduct— even where such federal foreign policy conduct was not 
reflected in law in the form of a treaty or statute. In principle, an executive 
agreement, though not enacted as Article VI law of the United States, 
nonetheless could have operative legal effect to preempt state law.“ But this is 
clearly wrong in principle: the President, acting alone, may not enter into 
international agreements that have binding U.S. domestic legal effect without 
thereby rendering superfluous both Article II’s treaty-making provisions and 
Article I’s provisions for enacting statutes. Indeed, Garamendi does this 
absurdity one better, finding that there need not be an “executive agreement” 
at all, but merely an executive branch policy or practice, or mere discussions or 
negotiations involving foreign nations. Not only could the existence of an 
executive agreement preempt state law, but the nonexistence of an executive 
agreement apparendy could do so, too. 

At issue in Garamendi was a California law, the Holocaust Victim Insurance 
Relief Act of 1999,*^ requiring insurance companies doing business in 
California to disclose information about policies they tvrote in Europe between 


ба. Id. at 690 (Stevens, J., concurring in part) (joining the Court’s opinion in the main, but 
declining to join the Court’s “takings” discussion); U. (Powell, J., concurring in part and 
dissenting in part) (same). 

63. The Court very nearly said as much. The Court first stressed that “the expeditious treatment 
of the issues involved . . . makes us acutely aware of the necessity to rest decision on the 
narrowest possible ground capable of deciding the case.” Id. at 660 (majority opinion). The 
Court then warned against reading its decision as attempting to set forth generally 
applicable principles readily transferable to other situations: “We attempt to lay down no 
general ‘guidelines’ covering other situations not involved here, and attempt to confine die 
opinion only to the very questions necessary to decision of the case.” Id. at 661- 

64. 539^.5.396(2003). 

65. Id. at 401 (emphasis added). 

бб. Id. at 416 (“Generally, then, valid executive agreements are fit to preempt state law, just as 
treaties arc . . . .”). 

67. Holocaust Victim Insurance Relief Act of 1999, Cal Ins. Code §S 13800-13807 (West 2005 
& Supp. 2009). 
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1920 and 1945—50 that all could see who may have paid claims to the Nazis or 
failed to pay survivors of Holocaust victims. The federal government had taken 
steps to resolve Holocaust-era insurance claims with foreign nations through 
diplomacy, but had neither produced executive agreements nor formally 
disapproved of state laws like California’s. This was still sufficient to find 
federal-law preemption, according to the Court. As the majority put it, “The 
basic fact is that California seeks to use an iron fist where the President has 
consistently chosen kid gloves. 

This is preemption on stilts. One might call it “dormant kid-glove 
preemption.” The logical implication of the Garamendi approach is that the 
President may preempt state law simply by announcing that it conflicts with 
his foreign policy, or that it might. The most sensible argument for this 
position is that the grant of general foreign policy power (and specific 
treaty-making power) to the President automatically preempts any state 
enactments that might affect foreign affairs in any way. While such an implied 
“field preemption” claim is not altogether implausible, it is still a rather 
extreme position The implication is difficult to square with the text of the 
Constitution. The existence of the specific treaty-making provision of Article II 
with its two-thirds Senate majority consent requirement, coupled with Article 
Vi’s specific designation of treaties and enacted statutes as supreme law that 
preempts contrary state law, cuts against the field preemption view that an 
unexercised “dormant” foreign policy power preempts the field. But at least 
such a theory would not require the truly antitextual conclusion that the 
President may enact federal law on his own, by his foreign policy actions or 
pronouncements. 

The Bush Administration apparently thought this the correct 
understanding of Garamendi, and acted on that view in a notable matter that 
came before the Supreme Court shortly after Garamendi had been decided, 
involving application of the Vienna Convention on Consular Relations to U.S. 
state criminal felony prosecutions. After Garamendi, one may well forgive the 
Administration of President George W. Bush for thinking that it could simply 
declare a foreign policy view and thereby preempt inconsistent state law— for 
that is, after all, what Garamendi essentially holds, or at least very strongly 
suggests. But the course of subsequent Supreme Court decisions on the Vienna 
Convention issue, culminating in Medellin v. Texas, suggests that the Roberts 
Coun might be starting on the road back to a more textually defensible 
position. 


68 . 539 U.S. at 427. 
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The Medellin legal saga is an interesting one, highly instructive on the dual 
questions of the force of international law as a matter of United States law and 
the power authoritatively to interpret international law for the United States. 
The facts are set forth in detail in the Court’s three opinions concerning the 
Vienna Convention treaty’s application in the United States,*’ but can be 
summarized briefly. Jose Medellin is a Mexican national who participated in a 
1993 gang rape and murder of two girls in Houston, Texas: Jennifer Ertman, 
age fourteen, and Elizabeth Pena, age sixteen. Medellin personally strangled at 
least one of the two girls with her own shoelace. Medellin was caught, given 
Miranda warnings, confessed, and was convicted of capital murder.^’ 

But Houston police officers never told Medellin about his “consular rights” 
under the Vienna Convention on Consular Relations, a treaty to which the 
United States is a party.' The Vienna Convention provides that if a person is 
arrested in a foreign country, he or she is to be informed of the right to notify, 
and request the assistance of the consul of, his home nation.^' Medellin first 
raised the Vienna Convention question in post-conviction proceedings in Texas 
state court. The Texas courts found that the issue was waived by procedural 
default and that, in any event, the nonnotification of his consular rights did not 
affect the validity of his conviction. Medellin then sought federal habeas corpus 
relief.^" 

While Medellin’s case was winding its way through the federal courts, the 
ICJ ruled in a case submitted to its jurisdiction. Case Concerning Avena and 
Other Mexican Nationals (Mexico v. United States)^ that the United States had 
violated the Vienna Convention and must provide a means of its choosing for 
reconsideration of convictions and sentences to determine whether the 
violations had prejudiced the defendants in their criminal cases. Medellin was 
one of the “other Mexican nationtds” party to the Avena case. The ICJ decision 
in Avena “indicated that such review was required without regard to state 
procedural default rules,”^'* but the lower federal courts continued to deny 
habeas relief. The U.S. Supreme Court granted certiorari to decide whether the 


69. Medellin v. Texas {Medellin 11 ), 128 S. Ct. 1546 (2008); Sanchez-Llamas v. Oregon, 548 U.S. 

331 (2006); Medellin v. Dretke (Medellin /), 544 U.S. 660 (2005) (per curiam). 

10. Medellin II, 128 S. Ct. at 1354. 

7t. Vienna Convention on Consular Relations art. 36(i)(b), Apr. 24, 1963, 21 U.S.T. 77, 596 
U.N.T.S. 261. 

72. Medellin II, 128 S. Ct. at 1354-55. 

7j. Case Concerning Avena and Other Mexican Nationals (Mex. v. U.S.), 2004 I.C.J. 12 (Mar. 

31). 

74. Medellin II, 128 S. Ct. at 1355. 
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ICJ’s decision was binding on the United States or, in the alternative, should 
be recognized as a matter of comity. 

Now, the Bush Administration almost certainly believed— correctly in my 
view, as set forth above— that international law decisions and general norms 
interpreting international law are, as a matter of U.S. constitutional law, not 
legally binding on the United States, even when the international law being 
interpreted and applied is a treaty to which the United States is a party, and 
part of the “Law of the Land” recognized by Article VI of the U.S. Constitution. 
Treaties are part of U.S. law, but the interpretation of treaty-law obligations is 
for the U.S. executive as an aspect of the foreign affairs power and, in an 
appropriate case, for U.S. courts. 

But there’s the rub: the power of treaty interpretation, like interpretation of 
laws more generally, cannot readily be said to be an exclusive executive power; 
it is at best a power shared with the U.S. judiciary. There certainly could be no 
guarantee that the Supreme Court might not hold, as a matter of its 
independent interpretation of the treaty, that the ICJ’s decision was binding on 
the United States as a matter of U.S. law. The Administration likely viewed the 
prospect of such an adverse decision as a potential constitutional, practical, and 
political disaster. Given the composition of the Court in 2005, and the recent 
decisions adverse to the President’s position in the high-profile cases of Hamdi 
V. Rum^elif^ and Rasul v. Bush/^ the Administration— counting noses on the 
Court— probably had reason to be concerned about this prospect. Rather than 
risk an adverse decision. President Bush announced that the Administration 
would, as a matter of the executive’s foreign policy determination— not as a 
matter of international law or treaty obligation — direct state court compliance 
with the ICJ decision in Avena, in the particular cases of the Mexican nationals 
who were parties in the ICJ proceedings (which would include Medellin). The 
President thus ordered state courts to reconsider their decisions in these cases, as 
a matter of U.S. foreign policy. Put another way, President Bush invoked his 
“Garamendi power” to preempt state law.^ (President Bush further announced 


75. 542 U.S. 507 (2004). 

76. 542 U.S. 466 (2004). 

77. The President’s Memorandum to the Attorney General provided as follows: 

1 have determined, pursuant to the authority vested in me a.s President by the 
Constimtion and the laws of the United States of America, that the United States 
will discharge its international obligations under the decision of the International 
Court of Justice in Case Concerning Avena and the Other Mexican Nationals (Mexico 
V. United States of America), 2004 ICJ 128 (Mar. 31), by having State courts give 
effect to the decision in accordance with general principles of comity in cases filed 
by the 51 Mexican nationals addressed in that decision. 
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that the United States was withdrawing, prospectively, the United States’s 
consent to ICJ jurisdiction in such matters — arguably, an example of 
presidential exercise of the power of (limited) treaty-termination/®) 

The Supreme Court had granted certiorari, but had not yet heard oral 
argument in Medellin v. Dretice (Medellin F). In light of the President’s actions, 
the Court dismissed the writ as improvidently granted, leaving the matter to 
a second round in the Texas state courts, who (politely) refused to comply with 
the President’s directive, finding that neither Avena nor the President’s 
Memorandum was “binding federal law” that could displace state law 
limitations on filing successive habeas petitions.®” 


Petition for Writ of Certiorari app. 187a, MedeUtn //, 128 S. Ct. 1346 (No. 06-984). 

Note that the President’s Memorandum rests his action not on any binding character 
of the Avena decision, but on his own U.S. domestic law constitutionai authority. He refers 
to the United States s “international obligations” under the Avena decision, but rests the 
authority to give effect to such obligations on his U.S. constitutional power. The 
Memorandum further directs state courts to “give effea” to the Avena decision not as 
binding law but in accordance with “general principles of comity.” The President’s directive 
is also carefully limited so as not to require such slate court comity consideration in any 
instances other than those of the specific parties in Avena. 

78. Id. at 1354. 

79. Medellin v. Dretke (Medellin /), 544 U.S. 660, 667 (2005) (per curiam). 

80. Ex parte Medellin, 223 S.W.3d 315, 352 (Tex. Grim. App. 2006). The state courts’ actions 
raise an interesting side issue: does international law bind state government actors? The 
short answer is that U.S. federal law binds stales, under the Supreme Law and Oath Clauses 
of Article VI, and the supreme law of the land includes all legally valid treaties of the Unital 
States. See Sanchcz-Llamas v. Oregon, 548 U.S. 331, 346 (2006) (“Of course, it is well 
established that a self-executing treaty binds the States pursuant to the Supremacy Clause 
. . . .”). But treaties bind state courts (and elected officials) because they are U.S. law, not 
because they are international law. In principle, international law not enacted by treaty or 
statute as U.S. law is no more binding on state officials than on federal officials. 

The somewhat longer answer is that the force of federal executive branch interpretations 
of U.S. treaty obligations is a more difficult question, turning on whether executive branch 
treaty interpretations are considered authoritative and binding generally as to the meaning 
of treaties as a matter of U.S. law. The view I have expressed here is that the President has 
the power authoritatively to interpret treaties (and other international law) for purposes of 
exercising his Article 11 executive power over foreign affairs, but that does not make his 
interpretations binding on other U.S. actors as a matter of domestic U.S. law. (Similarly, 
the Presitknt may not repeal the U.S. domestic law status of a ratified treaty.) President 
Bush’s memorandum with respect to Avena did not even claim the status of a presidential 
interpretation of the underlying treaty, but merely represented his foreign policy judgment 
that the Avena judgments should be followed as a matter of domestic law, even if not 
binding as a matter of U.S. law. From a constitutional standpoint. President Bush’s directive 
raised the question not of whether states are bound by international law, but whether they 
are bound, as a matter of domestic law, by presidential orders based on his foreign policy 
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A betting man might well have predicted that the Supreme Court would 
reverse the Texas courts on the basis of Garamendi. But certain things had 
changed between 2005 and 2008. First, then-judge John Roberts had become 
Chief Justice, replacing Chief Justice William Rehnquist. Second, then-judge 
Samuel Alito had become an Associate Justice, replacing Justice Sandra Day 
O’Connor. And with the change in personnel had come a new intervening 
decision of the Court in Sanchez-Llamas v. Oregon, presenting the somewhat 
easier question of whether a violation of the Vienna Convention requires as a 
remedy a domestic exclusionary rule for subsequently obtained confessions.®’ 
The Court, in an opinion by Chief Justice Roberts, assuming arguendo that the 
Convention created judicially enforceable rights, found that the Convention 
itself did not require such a remedy and, in any event, did not bar state 
procedural default rules with respect to Vienna Convention claims.®’ 

The latter point provided a new occasion for the Supreme Court to 
consider whether the ICJ’s contrary view in Avena — that the Vienna 
Convention does oust a jurisdiction’s procedural default rules— was binding in 
the United States. Before Ai’ena had been decided, the Supreme Court had held 
that state procedural defaults did not violate the Vienna Convention, in Breard 
V. Greene.^^ Thus, the Supreme Court in Breard had interpreted an 
international treaty of the United States one way; the ICJ in Avena had 
interpreted it a different way, in a matter in which the United States had 
submitted to the ICJ’s jurisdiction and had agreed (in another treaty, the U.N. 
Charter) to accept the ICJ’s judgments. Which view should now prevail in U.S. 
courts? 

The Court in Sanchez-Llamas held, significantly, that U.S. courts are not 
bound by international bodies’ interpretations of treaties to which the U.S. is a 
party. Chief Justice Roberts’s opinion of the Court rested this conclusion, 
correttly, on U.S. domestic constitutional law: 

Under our Constitution, “[tjhe judicial Power of the United States” is 
“vested in one supreme Court, and in such inferior Courts as the 
Congress may from time to time ordain and establish.” That “judicial 
Power . . . extendjs] to . . . Treaties.” And, as Chief Justice Marshall 
famously explained, that judicial power includes the duty “to say what 


judgments not enacted into U.S. law by treaty or statute— a “Garamendi power” issue of 
dormant presidential foreign policy preemption and prescription of state action. 

8i. 548 U.S. 331. 

Ba. Id. at 346-59. 

83. 523 U.S. 371, 375 (1998)- • 
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the law is.” If treaties are to be given effect as federal law under our legal 
system, determining their meaning as a matter of federal taw “is 
emphatically the province and duty of the judicial department,” headed by 
the “one supreme Court" established by the Constitution.^'^ 

This is a forthright, unabashed declaration of U.S. legal supremacy in 
interpretation of U.S. law, including treaties to which the United States is a 
party. Chief Justice Roberts’s opinion quickly went on to argue, in addition, 
that “[n]othing in the structure or purpose of the ICJ suggests that its 
interpretations were intended to be conclusive on our courts.”** While each 
member of the United Nations had agreed to comply with specific judgments 
of the ICJ in which they were a party, such judgments were case-sfiecific 
results, more like arbitration decisions than declarations of law. Moreover, the 
contemplated enforcement mechanism was international political pressure, not 
domestic judicial obligation. Thus, it was not as if the ICJ’s judgment 
purported to have domestic U.S. legal effea, even as a matter of international 
law. But the Chief Justice’s lead point remained unqualified: as a matter of 
U.S. constitutional law, international bodies’ interpretations of treaties (or 
other international law) cannot determine the decisions of Article III courts of 
the United States. 

I will return to this point in Part II, concerning the U.S. constitutional 
power to interpret international law, as a general set of propositions.** Sanchez- 
Llamas and Medellin v. Texas (Medellin 11) stand for the proposition that the 
constitutional power to interpret international treaties to which the United 
States is a party is a domestic U.S. constitutional power to be exercised by U.S. 
constitutional actors (including the federal courts), and that such a power can 
never be deemed ceded to non-U.S. actors or institutions. 

To return to the Medellin narrative, Sanchez-Llamas is also a significant link 
in the chain of reasoning rejecting the President’s claimed power to transform 
nontreaty foreign policy determinations and actions into binding U.S. law. 
President Bush, as Medellin / was pending, had decided that U.S. policy would 
be to honor the Avena judgments in a case-specific manner and directed state 
courts to reconsider their judgments. In Medellin II, the Supreme Court held, 
again rightly (and again in an opinion by Chief Justice Roberts), that the 


84. Sanchez-Llamas, 548 U.S. at 553-54 (alterations in original) (emphasis added) (citations 
omitted) (quoting U.S. Const, art. Ill, $ i; id. $ 2; Marbury v. Madison, 5 U.S. (1 Cranch) 
137, 777 (1803)). 

85. Id. at 354 (foomote omitted). 

86. See infra Part II. 
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President could not leverage his foreign policy power so as to make U.S. 
domestic law in such fashion. The Court first rejeaed Medellin’s argument 
that the Avena decision was binding on U.S. courts, following reasoning 
similar to Sanchez-Llamas}^ While Avena might well create “an international 
law obligation on the part of the United States,”®* it did not follow that it 
created “binding federal law enforceable in United States courts.”*’ The 
question of the “domestic legal effect” of the Avena judgment was quite a 
different one, the Court said, and the answer was that the treaty was more 
properly interpreted (by U.S. courts, of course) as not having such a self- 
executing, binding effect.’" Along the way to deciding that first issue, the 
Court noted that treaties and international agreements could only be made, 
and only had legal force when made, in accordance with the processes specified 
in Article I and Article 11: 

Our Framers established a careful set of procedures that must be 
followed before federal law can be created under the Constitution — 
vesting that decision in the political branches, subject to checks and 
balances. They also recognized that treaties could create federal law, 
but again through the political branches, with the President making 
the treaty and the Senate approving it.’’ 

The Court concluded that, while it was of course possible that an international 
treaty obligation could, where made through these processes, create binding 
and conceivably even judicially enforceable U.S. domestic law obligations, “the 
particular treaty obligations on which Medellin relies do not of their own force 
create domestic law.”’^ 

But if a non-self-executing treaty does not of its own force create domestic 
legal obligations, how is it possible that an executive agreement or executive 
foreign policy judgment could do so? That is the question that the Court in 
Medellin v. Texas considered next. The issue was whether President Bush could 
“unilaterally create federal law” by giving effect to an international body’s 
judgment that did not (and could not) itself create federal law.’^ 


87. Medellin v. Texas {Medellin It), 128 S. Ct. 1346, 1356 (2008). 

88 . Id. 

89. Id. 

90. Id. 

91. Id. at 1362 (citations omitted). 

92. Id. at 1365. 

93. Id. at 1367 n.13. 
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The Administration argued that the President possessed authority “to 
establish binding rules of decision that preempt contrary state law.”^‘‘ That 
proposition, of course, follows from Dames & Moore and Garamendi, and the 
Administration’s brief was liberally sprinkled with supporting citations to 
those cases. Indeed, the Administration equated the President’s actions in 
directing that domestic legal effect be given to the IC] judgments to the making 
of an executive agreement.’^ The Supreme Court righdy rejected that 
argument, and in so doing may have started down the road away from the 
unsound reasoning of Dames & Moore and Garamendi: 

The requirement that Congress, rather than the President, 
implement a non-self-executing treaty derives from the text of the 
Constitution, which divides the treaty-making power between the 
President and the Senate. . . . Once a treaty is ratified without 
provisions clearly according it domestic effect . . . whether the treaty 
will ever have such effect is governed by the fundamental 
constitutional principle that “[t]he power to make the necessary laws 
is in Congress; the power to execute in the President.” .... [T]he 
terms of a non-self-executing treaty can become domestic law only in 
the same way as any other law— through passage of legislation by both 
Houses of Congress, combined with either the President’s signature or 
a congressional override of a Presidential veto. 

.... As Madison explained in The Federalist No. 47, under our 
constitutional system of checks and balances, “[t]he magistrate in 
whom the whole executive power resides cannot of himself make a 
law.” That would, however, seem an apt description of the asserted 
executive authority unilaterally to give the effea of domestic law to 
obligations under a non-self-execucing treaty.'’* 

True enough, but that would also seem “an apt description of the asserted 
executive authority” to create domestic law rights and obligations on the basis 


94. Id. at 1368 (quoting Brief for the United Slates as Amicus Curiae Supporting Petitioner at 5, 
Medellm IJ, 128 S. Ct. 1346 (No. 06-984)). 

95. See id.; see also Brief for the United States as Amicus Curiae Supporting Respondent at 45, 
Medellin v. Dretke (Medellin I), 544 U.S. 660 (2005) (No. 04-5928) (making a similar 
claim). 

96. Medellm II, 128 S. Ct. at 1368-70 (emphasis added) (citations omitted) (internal quotation 
marks omitted) (quoting Hamdan v. Rumsfeld, 548 U.S. 557, 591 (2006); The Federalist 
No. 47, at 326 (James Madison) (Jacob E. Cooke ed., 1961)). 
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of purely executive agreements— exactly as was the case in Dames & Moore. Just 
as clearly, it is an apt description of the proposition that generalized executive 
foreign policy “conduct” has the domestic law effect of preempting state law, as 
the Court concluded in Garamendi. Simply put, the reasoning of Medellin v. 
Texas refutes the false claims of Dames & Moore and Garamendi. If the President 
may not unilaterally make a non-self-executing treaty into a binding U.S. 
domestic law obligation, he surely may not unilaterally make an executive 
agreement into a binding U.S. domestic law obligation. In one case as in the 
other, the very nature of the agreement entered into not only refutes the notion 
that the President can exercise such unilateral power, but “also implicidy 
prohibits him from doing so.”’^ The President's constitutional power to 
formulate and conduct U.S. foreign affairs, while it may create international 
law obligations as a matter of the legal regime of international law, is not a 
power to create U.S. domestic law. Period.’* 

But the most fundamental point— the mutability of executive agreements 
under U.S. law— remains, however one decides the question of whether such 
agreements properly have any U.S. domestic law status in the first place. 
Executive agreements or other unilateral executive foreign policy attions could 
establish binding rules of decision as a matter of domestic law, it remains clear 
that such rules could always be undone. Whatever the status of such 
agreements as a matter of international law, executive agreements can be 
unmade at mil by the executive or superseded by contrary legislation, and can 
never trump any power or right assigned by the Constitution. Executive 
agreements are international “law,” under the U.S. legal regime, only in the 
most disposable sense of the term. 


97. Id. at 1369. 

9 «. In classic early Roberts Court fashion. Chief Justice Roberts’s opinion for the Court in 
MedeUtn 11 distinguished Dames & Moore and Garamendi as not quite apposite, rather than 
overruling them. The opinion noted that nothing in Dames & Moore or Garamendi (or in 
Belmont v. United States, 301 U.S. 324 (1937), or United States v. Pink, 315 U.S. 203 (1942)), 
pertaining to claims-settJement agreements required a different result. Without quite 
embracing those cases (“They ^e based on the view that" longstanding such praaice raises a 
presumption of congressional consent, Medellin II, 128 S. Ct. at 1371 (emphasis added)), the 
opinion consigned them to a small corner: “The Executive’s narrow and strictly limited 
authority to settle international claims disputes pursuant to an executive agreement cannot 
stretch so far as to support the current Presidential Memorandum.” Id. at 1372. Quite so. But 
in principle the constitutional rule that the President cannot alone make domestic law 
cannot be so narrowly and strialy limited, and this suggests that the Dames & Moore- 
Garamendi power should not merely be thought “strictly limited” but should be repudiated 
entirely. 
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C. “Customary International Law” 

The third type of international law, what is (customarily) referred to as 
customary international law, is the foggiest type of all. It refers to the norms 
and practices of nations, apart from treaties or other written agreements. 
Within the regime of international law, it is “law” inferred from “a general and 
consistent practice of states followed by them from a sense of legal 
obligation.”’^ It is, in effect, a body of unwritten international “common law” 
principles. As such, the system of international law regards it as just as binding 
as treaties or other written conventions.”" Before so much of international law 
became treary-fied in the late nineteenth and twentieth centuries, such 
customary international law, referred to at the time of the Framing of the 
Constitution as the Law of Nations,'"' was the dominant form of international 
law. Indeed, it would not be far wrong to refer to international law, at the time 
of the Framing of the Constitution, as largely consisting of principles of natural 
law, applicable to the conduct of nations (and their citizens) toward each other 
on the international plane. What we today call customary international law 
was, originally, a body of principles of just, proper, and proportionate 
condua— right conduct— deduced from general principles of natural justice. 

What is the force of customary international law as a constraint on the 
United States, as a matter of U.S. constitutional law.^ The short answer is that 
customary international “norms,” not embodied in treaties to which the United 
States is a party, are not part of the Article VI “.supreme Law of the Land” of 
the United States at all.'°^ Such norms are not “law” made in accordance with 
U.S. constitutional processes, as specified in Article I (legislation), Article II 
(treaties), or Article V (constitutional amendments)— the three processes set 
forth in the Constitution for the making of the three types of federal law. 
Accordingly, customary international law is not binding in any form on the 
President’s conduct of foreign affairs or on the exercise of any of his 
constitutional powers (including the Commander-in-Chief power to conduct 


99. Restatement (Third) of Foreign Relations Law of the United States § 102(2) 
(1987)- 

100. See Curtis A. Bradley & Jack L. Goldsmith, Foreign Relations Law; Cases and 
Materials, at xxiii-xxiv (2003) (“Treaties and customary international law have essentially 
equal weight under international law.”). 

101. For discussion of the importance of the Law of Nations Clause of the Constitution, U.S. 
Const, art. I, § 8, cl. 10, as a source of sweeping domestic U.S. legislative power, see injra 
notes 121-124 9nd accompanying text. 

loj. U.S. Const, art. VI, cl. 2. 
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war).'°’ The same holds true for Congress and the courts: customary 
international law is not in any constitutional way a binding constraint on the 
exercise by Congress of any of its constitutional legislative powers, nor does it 
validly supply a binding federal legal rule of decision in U.S. courts that ever 
prevails over other law. 

That is not to say that customary international law is utterly irrelevant. To 
the contrary, such customary norms are a kind of international common law 
that the United States may choose to follow and apply as a matter of our 
foreign relations policies or practices (as the President determines), as a 
predicate and informative source for the exercise of Congress’s enumerated 
legislative power to “define and punish , . . Offences against the Law of 
Nations,”'”'* and as a source of common law norms for the exercise of the 
admiralty jurisdiction of federal courts (in the absence of contrary treaty or 
statutory law).'“* As I discuss below, the presence of international law norms 
can furnish the basis for the exercise of U.S. constitutional powers, in the 
exercise of policymakers’ policy discretion and judgment. Customary 
international law is properly “part of our law”’”* in the sense that principles of 
natural international law, customary and well-accepted international practice, 
and the evolving norms of the international community may inform and justify 
the exercise of several U.S. government constitutional powers. 

But as a matter of U.S. law, such international law never prevails over 
contrary enacted U.S. law or the otherwise-legitimate exercise of a 
constitutional power possessed by any of the branches of the U.S. government. 
Customary international law is simply not, and cannot be, binding on the 
United States as a matter of U.S. constitutional law, because it is not part of the 
binding “law” identified in Article VT and is not made exclusively by U.S. 


103. The customary common law of war at the time of the adoption of the Constitution may also 
provide interpretive guidance concerning the original understanding of the scope of action 
embraced by the Commandcr-in-Chief Clause and constitutional military powers of the 
President. See, e.g., Paulsen, The Emancipation Proclamation, supra note 37. For extensive 
elaboration, see infra Sections II. B., Ili.B. 

104. U.S. Const, art. I. § 8, cl. 10. 

105. For a concise explanation of the notion that the Constitution’s grant of admiralty 
jurisdiction is an unusual instance in which the grant of jurisdiction has been understood to 
entail the power of courts to develop and apply a body of general maritime law, see Sosa v. 
Alvarez-Machain, 542 U.S. 692, 742 (2004) (Scalia, J., concurring in part and concurring in 
the judgment). 

106. I borrow here the familiar phrase from the case The Paquete Hahana, 175 U.S. 677 (1900). 
See infra notes 108-210. 
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constitutional actors in accordance with U.S. constitutional processes laid out 
in Articles I, II, and V.'°^ 

There of course has been occasional loose language in Supreme Court 
opinions suggesting the contrary. But such statements by the Court are either 
best read narrowly, so as to save the Court from the embarrassment of 
contradicting the Constitution, or rejected outright (so as not to spare the 
Court such embarrassment). In the construe-to-avoid category, one may place, 
with only a little charity, the well-known case of The Paquete Habana.'°^ The 
case is best understood as a simple prize case in admiralty, applying common 
law admiralty principles in the absence of any contrary law. In the course of 
applying such principles, the Court remarked. 

International law is part of our law, and must be ascertained and 
administered by the courts of justice of appropriate jurisdiction, as 
often as questions of right depending upon it are duly presented for 
their determination. For this purpose, where there is no treaty, and no 
controlling executive or legislative act or judicial decision, resort must 
be had to the customs and usages of civilized nations; and, as evidence 
of these, to the works of jurists and commentators, who by years of 
labor, research and experience, have made themselves peculiarly well 
acquainted with the subjects of which they treat.'°’ 

Far from being a general charter of customary international law as United 
States law. The Paquete Habana notes (fairly innocuously) that customary 
international law can provide a common law rule of decision in prize cases, and 
that such a rule can be trumped by any other federal law rule of decision or by 
contrary action of any branch of the national government."® 


107. There is much recent literature on this subject. For two excellent and thorough treatments 
of the question of the domestic law effect of customary international law, see Curtis A. 
Bradley & Jack L. Goldsmith, Customary International Law as Federal Common Law: A 
Critique of the Modem Position, no Harv. L. Rev. 815 (1997); and Ernest A. Young, Sorting 
Out the Debate Over Customary International Law, 42 Va, J. Int’l L. 365 (2002). 

108. 175 U.S. 677. 

11^ Id. at 700. 

110. Whether customary international law might ever prevail over inconsistent state law depends 
on the correct interpretation of 28 U.S.C. § 1652, commonly known as die Rules of Decision 
Aa (of Siviji v. Tyson and Erie Railroad Co. v. Tompkins fame) : “The laws of die several 
states, except where the Constiturion or treaties of the United States or Acts of Congress 
otherwise require or provide, shall be regarded as rules of decision in civil actions in the 
courts of the United States, in cases where they apply.” 28 U.S.C. § 1652 (2000). 
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The equally familiar, traditional interpretive canon known as the Charming 
Betsy canon (after the case of Murray v. Schooner Charming Betsy) posits that 
federal law should not be construed in such manner as to conflict with the 
customary law of nations “if any other possible construction remains.”'” The 
Charming Betsy canon shares the problems with all interpretive canons that 
place a thumb on the interpretive scale in a particular policy direction. Like the 
construe-to-avoid canon with respect to potential conflicts of a federal statute 
with the Constitution, the Charming Betsy interpretive-push canon tends in its 
application to be either superfluous— adding an unnecessary and somewhat 
misleading and confusing layer to the analysis— or simply wrong. If the 
otherwise-correct interpretation of federal law does not in fact conflict with 
other law, then the construe-to-avoid canon is pure makeweight or hyper- 
decision-avoidance, a species of what might be called “activist judicial 
restraint.” If the otherwise-correct interpretation of federal law does in fact lead 
to a conflict, the conflict must be resolved. In such event, it is better for the 
conflict to be resolved forthrightly— the Constitution trumps a conflicting 
statutory command, rendering the statute unconstitutional — than through 
indirection (that is, construing the statute to mean what it does not say). 

For the Charming Betsy canon, there is a further problem. The rule it 
suggests for reconciling a conflict between federal law and customary 
international law differs from— indeed, is the opposite of— the rule for 
reconciling a conflict between a federal statute (or treaty) and the Constitution. 
Customary international law, unlike the Constitution, does not prevail over 
contrary federal law. Thus, the interpretive push, if any, is always in an 
unnecessary, or else incorrect, direction. If the otherwise-correct interpretation 
of federal law does not conflict with customary international law. Charming 
Betsy is an unnecessary fire drill. And if the otherwise-correct interpretation of 
federal law does conflict with customary international law, the otherwise- 
correct interpretation of federal law should prevail. In such event, the Charming 
Betsy canon always pushes the interpretation the wrong way. 

Nevertheless, the essential point is simply this: even under the strongest 
reading of the force of customary international law, it may always be displaced 
(just as treaties and executive agreements always may be displaced, only all the 
more clearly so) by any official action within the constitutional powers of the 
federal government. The opinion in The Paquete Habana is explicit on the 
point, and the Supreme Court has never suggested anything to the contrary. It 
follows that customary international law is likewi.se never a meaningful. 


m. 6 U.S. (2 Cranch) 64, 118 (1804); see also Talbot v. Sceman, 5 U.S. (i Cranch) i, 43 (1801) 
(employing a similar principle). 
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binding legal constraint on the international conduct of the United States. 
Customary international law is not part of United States law that in any serious 
way limits the actions of Congress, the President, or the federal courts. 

* ★ ★ 


To summarize the argument so far: the Constitution mandates as a matter 
of U.S. domestic law the supremacy of the Constitution over international law 
in all respects. No norm, rule, principle, or command of the legal regime of 
“international law” in conflict with the Constitution’s vesting of U.S. powers 
or recognition of individual or group rights can be given effect, as a matter of 
U.S. law. And even where international law is not in conflitt with the 
Constitution, but actually embraced within the Constitution’s terms, the 
Constitution’s provisions maintain the supremacy of U.S. law over 
international law. The Constitution’s assignment of powers makes every aspea 
of international law subject to being overridden by Congress, the President, or 
the courts. 

The force of international law is thus largely an illusion. Once the fog has 
lifted, international law as it concerns the United States — treaties of the United 
States, executive agreements, customary international law norms and 
practices— can be seen as largely a matter of international politics and policy, 
not binding “law,” at least not in the sense in which law is usually understood. 
It is international relations or international politics dressed up as law. It may be 
highly relevant in that sense— that is, as a rhetorical, political trope— but it is 
essentially irrelevant as law. To misquote Clausewicz once again, international 
law is simply the continuation of international politics by other means. 

n. THE POWER TO SAY WHAT INTERNATIONAL LAW IS (fOR THE 

UNITED states) 

What, then, of international bodies’ interpretations of international law, 
including internationd treaties to which the United States is party— such as the 
U.N. Charter, the Geneva Conventions, and the Convention Against Torture? 
Are international bodies’ (like the International Court of Justice’s) 
interpretations of these international treaties binding on the United States? 

It follows from what has already been discussed that the answer must be 
no. As a matter of U.S. constitutional law, the interpretation of U.S. law, 
including U.S. treaties, cannot be authoritatively or finally vested in non-U.S. 
authorities. Such persons or bodies possess no part of the Constitution’s 
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authority. They are not officers of the government of the United States, within 
the meaning of that term as used in the Constitution.”^ They are certainly not 
Article III judges. Their decisions may not govern the United States. Nor may 
U.S. government actors cede their constitutional powers to such persons or 
entities. U.S. officials of course may consider what international organizations 
or courts have to say about America’s international obligations. And surely the 
President may contract (by treaty or by executive agreement) with other 
nations to agree to submit certain disputes to resolution by international or 
neutral authorities, and thereby create international and moral obligations. But 
no such agreement literally may dictate or control the aaions of U.S, 
government authorities. It follows that no decision of an international tribunal 
or court may be self-executing— binding on U.S. executive, legislative, or 
judicial authorities — consistently with the Constitution, unless U.S. law (self- 
executing treaty or statute) both makes it so and makes it so in a fashion 
permitted by the U.S. Constitution."^ 


ni. Article I, Article II, and Article III vest the legislative, executive, and judicial powers of the 
United States, respeaively, in persons for whom specihe U.S. citizenship, a^, and 
residency requirements are a prerequisite, and in no other persons. The Appointments 
Clause of Article II of the Constitution prescribes in fine detail the process by which persons 
may be appointed by the President to exercise national governmental authority under the 
Constitution, and when Congress may prescribe for the appointment of inferior “Officers.** 
U.S. Const, art. 11 , S ti- 2; see Curtis A. Bradley, International Delegations, the Structural 
Constitution, and Non-Self-Execution, 5$ Stan. L. Rev. 1557 (2003); Jim C. Chen, 
Appointments mth Disaster: The Unconstitutionali^ of Binational Arbitral Review Under the 
United States-Canada Free Trade Agreement, 49 Wash. & Lee L. Rev. 1455 (1992); Julian G. 
Ku, The Delegation of Federal Power to Jntemational Organizations: New Problems with Old 
Solutions, 85 Minn. L. Rev, 71, 76-77 (2000); John C. Yoo, The New Sovereignty and the Old 
Constitution: The Chemical Weapons Convention and the Appointments Clause, 15 Const. 
Comment. 87, 88-89 (1998). Michael Dorf and, separately, Henry Monaghan, offer fine 
recent analyses of these questions from the standpoint of political accountability and 
Article III. See Michael C. Dorf, Dynamic Incorporation of Foreign Law, 157 U. Pa. L. Rev. 103 
(2008) ; Henry Paul Monaghan, Article /// and Supranational Judicial Review, 107 COLUM. L. 
Rev. 833 (2007). 

T13. May the United States, by self-executing treaty or by act of Congress, provide that certain 
judgments of international tribunals automatically become binding as a matter of U.S. law 
(subject, always, to repeal or modification by virtue of the exercise of U.S. constitutionai 
powers, which cannot be delegated away).^ As discussed below, the U.S. Supreme Court’s 
decision in Medellin artfully elides this difficult issue, seemingly stating only that its opinion 
does not foreclose an affirmative answer (and saying that only in dictum) and always leaving 
that determination to U.S. government officials. The better view, 1 submit, is that the power 
to enter a judgment or determination that has the status of United States law is an exercise 
of U.S. government power that can only properly be exercised by U.S. government officials. 
A self-executing treaty or an act of Congress that purported to delegate such power to 
foreign persons or bodies would violate the Constitution’s exclusive assignment of U.S. 
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Indeed, the proposition may be stated more generally: to whatever extent 
“international law” legitimately may be thought a part of United States law, the 
power to interpret, apply, and enforce such international law^r the United 
States is a U.S. constitutional power vested in U.S. constitutional authorities. 
That power is not possessed by, and cannot authoritatively be exercised by, 
non-U. S. actors. The meaning and application of international law, for the 
United States, is governed by the U.S. Constitution, not by the regime of 
international law. 

The holdings and opinions in Sanchez-Llamas v. Oregon and Medellin v. 
Texas, discussed in Part I above, strongly support these conclusions. As noted, 
in Sanchez-Llamas, the U.S. Supreme Court specifically rejected the argument, 
advanced in an amicus brief of self-styled “ICJ Experts,” that “the United 
States is obligated to comply with the [Vienna] Convention, as interpreted by the 
ICJ.”"* The ICJ’s interpretations may deserve “respectful consideration,” but 
they do not control American courts’ interpretations. “Under our Constitution, 
‘[t]he judicial Power of the United States’ is ‘vested in one supreme Court’” 
and lower U.S. courts, and that judicial power emphatically includes the 
authority “‘to say what the law is,’” so far as the United States is concerned."* 

Sanchez-Llamas is a declaration of U.S. interpretive independence with 
respect to international treaties to which the United States is a party. And it is a 
declaration of constitutional independence. Under the Constitution, only 
American office-holders recognized or created by that document, exercising 
authority under it, and holding office in a manner prescribed therein, may 
exercise U.S. governmental power— including the power authoritatively to 
interpret and apply, as law of the United States, international treaties. No 
foreign nation or group of nations, international body, or “world” court can 
dictate to American decisionmakers with respect to the interpretation of such 
treaties, consistently with the U.S. Constitution. 

Medellin v. Texas reaffirmed and extended Sanchez-Llamas. Not only are the 
ICJ’s interpretations of treaties not binding on the United States, its judgments 
are not binding either, unless the United States determines that its law says 
they are. The binding effect of an international tribunal’s judgment, for the 
United States, is a matter of U.S. law: 


governmental power,? to Article 1, Article II, and Article III constitutional aaors. See Bradley, 
supra note 112; Chen, supra note 112; Ku, supra note 112; Yoo, supra note 112. 

114. Sanchez-Llamas v, Oregon, 548 U.S. 331, 353 {2006). 

115. Id. at 353 (quoting U.S. CONST, art III; Marbury v. Madison, 5 U.S, (t Cranch) 137, 177 
(1803)). 
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A judgment is binding only if there is a rule of law that makes it so. 

And the question whether ICJ judgments can bind [U.S.] domestic 
courts depends upon the same analysis undertaken in Sanchez-Llamas 
and set forth above. . . . We do not suggest that treaties can never 
afford binding domestic effect to international tribunal judgments— 
only that the U.N. Charter, the Optional Protocol, and the ICJ Statute 
do not do so. And whether the treaties underlying a judgment are self- 
executing so that the judgment is directly enforceable as domestic law 
in our courts is, of course, a matter for this Court to decide."* 

To be sure, Medellin leaves open the possibility that a treaty could provide 
for automatic domestic law effect to be accorded an international tribunal’s 
judgment: “We do not suggest that treaties can never afford binding domestic 
effect to international tribunal judgments . . . But Medellin’s double 
negative dictum docs not acmally hold the reverse of the proposition not 
denied; the Court does not say, quite— indeed, appears careful to avoid 
saying— that a treaty could do such a thing. At all events, the issue is “of course, 
a matter for this Court to decide”— an escape hatch that preserves the 
supremacy of U.S. law and U.S. interpretation of international obligations 
made a part of U.S. law, as against any claims to supranational supremacy of 
any foreign body or tribunal."* 

Sanchez-Llamas v. Oregon and Medellin v. Texas thus stand for the 
proposition of U.S. legal supremacy in interpretation of U.S. law, including 
treaty law. International bodies’ interpretations of international law are not 
binding on the United States. And what is true for the courts logically holds 
true for the other branches of the U.S. government; the ICJ’s interpretations of 
U.S. treaties cannot constitutionally bind the President or Congress any more 
than they can bind the Supreme Court. 

How, then, is the power to interpret international law allocated as among 
the three branches of the U.S. national government? Like the power to 
interpret and apply law generally, the power to interpret international law is 
not specifically vested by the text of the Constitution in any one branch of 
government, but arises as a necessary incident to the exercise by each branch of 


Tt6. Medellin v. Texas (MedelUn //), 128 S. Ct. 1346, 1364-65 (2008). 

117. Id. 

118. Id. at 1365. As suggested above, were the Supreme Court to hold that intemationaJ 
judgments made by non-U. S. actors may be accorded automatic U.S. domestic law effect, 
such a holding would be in conflict with the Appointments Clause and the Constitution’s 
exclusive assignment of U.S. government power to U.S. actors. See supra note 113. 
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the specific (and general) powers granted them by the Constitution."^ The 
interplay of this separated, shared U.S. constitutional power to interpret 
international law is a function of the Constitution’s separation of powers 
generally. Each branch has specified areas of exclusive or predominant 
interpretive power— its own empharic duty and province to say what the law is. 
Each branch possesses important checks on the exercise of this power by 
others. And each is likewise checked in its own exercise of such power by the 
other branches’ powers. 

A. Congress’s Power To Interpret and Apply International Law as Domestic U.S. 

Law 

Congress possesses the U.S. legislative power to say what international law 
is— to ascertain, interpret and literally even to define it; to reduce it to domestic, 
enforceable law— for the United States. Though international law does not of 
its own force bind the United States, it can furnish the basis and supply the 
justification for the exercise of broadly cast enumerated legislative powers that 
the Constitution vests in Congress. 

Consider the three most obvious, important examples. First, Congress 
possesses the specific enumerated power to “define and punish Piracies and 
Felonies committed on the high Seas, and Offences against the Law of 
Nations. The Law of Nations Clause empowers Congress to choose to write 
certain principles or rules of international law into U.S. law, by exercising this 
legislative power. But Congress must define the “Offences”; the regime of 
international law may not dictate to Congress what those offenses may or must 
be.'" 


119. It is not the case (contrary to some popular misunderstanding in this regard) that the power 
to interpret the law (including international law) is vested solely, or even finally, in the 
Supreme Court. For discussion and refutation of this common myth, see Paulsen, The 
Irrepressible Myth o/Marbury, supra note 23; and Paulsen, The Most Dangerous Branch, supra 
note 24. Rather, the power to interpret law is a shared and separated power, divided among 
the three branches, with no one branch granted supremacy over the others. See id. at 228 
(“The several departments being perfectly co-ordinate by the terms of their common 
commission, neither of them, it is evident, can pretend to an exclusive or superior right of 
settling the boundaries between their respective powers.” (internal quotation marks 
omitted) (quoting The FEDERALIST No. 49, at 255 (James Madison) (Gary Wills ed., 
1982)). 

no. U.S. Const, an. I, § 8, d. lo. 

121. The MCA is, in part, exactly such an exerdse of congressional power. Military Commissions 
Aa of 2006, Pub. L. No. 109-366, 120 Star. 2600 (codified in scattered sections of 10, 18, 28, 
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The Law of Nations Clause power is the basis for that part of the MCA that 
defines (and provides for the punishment of) offenses against the customary 
international law of war, which is part of the Law of Nations. The Law of 
Nations Clause is also the constitutional basis for the Alien Tort Statute, 
adopted more than two centuries earlier, which provides for federal jurisdiction 
(at least) and arguably a substantive cause of action (or at least the Supreme 
Court has so held) for claims to damages for violation of customary 
international law.‘^^ 

It is worth pausing for a moment to absorb just how sweeping this 
legislative power may be. Congress may define what it understands to be a 
violation of “the Law of Nations” and use this judgment as the basis for 
legislative enactments. This is, potentially, an enormous substantive legislative 
power. Given international law’s fogginess and (in part) common law nature. 
Congress possesses in effect a common-law-making power to pass criminal 
laws concerning matters it decides are a violation of the Law of Nations. To the 
extent that the original, eighteenth-century meaning of the Law of Nations was 
understood to be general principles of natural law applicable to the condua of 
nations (and their citizens) with respea to one another. Congress has the 
extraordinarily sweeping enumerated legislative power to enact federal laws 
defining and punishing what it fairly considers to be violations of international 
natural law. 

And if, as argued above, “customary international law” is not itself U.S. 
law, and if neither the international law regime’s understanding nor that of any 
international body can control or dictate U.S. actors’ interpretations of 
international law for the United States, then it follows that Congress is not 
constrained in the exercise of its Law of Nations Clause legislative power by 
“customary” international understandings of customary international law. 


and 42 U.S.C.). In particular, see id. subch. VII, § 950, which is entitled “Punitive Matters” 
and defines offenses. 

122. See id. 

123. The Alien Tort Statute provides that federal district courts “shall have original jurisdiction 
of any civil action by an alien for a tort only, committed in violation of the law of nations or 
a treaty of the United States.” 28 U.S.C. S *350 (2000), In Sosa v. Alvarez-Machain, the 
Court found that this language created a substantive cause of action for some types of claims 
in violation of international law. 572 U.S. 692, 712 (2004) (“Although we agree the statute is 
in terms only jurisdictional, we think that at the time of enactment dhc jurisdiction enabled 
federal courts to hear claims in a very limited category defined by the law of nations and 
recognized at common law.”). Whether that is a correct interpretation of the statute is 
highly doubtful. Sec id. at 744-51 (Scalia, J., concurring in part and concurring in the 
judgment). But that issue is collateral to my point here: Congress surely possessed legislative 
power, under the Law of Nations Clause, to pass a statute of the type the majority believed 
the Alien Tort Statute to be. 


1821 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00375 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



370 


1774.PAIILSEN.I854 


5/9/2009 5:14;07PM 


THE YALE LAW JOURNAL 


118:1774 2009 


Congress’s views can be broader, narrower, or simply different. Just as 
M’Culloch u, Maryland recognized, correctly, that the breadth of the Necessary 
and Proper Clause confers a broad sphere of judgment on Congress in the 
exercise of its legislative power, so, too, the Law of Nations Clause confers 
on Congress a very broad range of interpretive judgment to say what 
international law is, and a corresponding national and international lawmaking 
power. 

A second broad congressional power with respect to international law, in 
some respects overlapping with the Law of Nations Clause power, is the 
Senate’s shared role in treatymaking and Congress’s legislative power to 
implement treaty obligations as a matter of U.S. domestic law pursuant to the 
Necessary and Proper Clause. This is the familiar and controversial Missouri v. 
Holland legislative power.'^’ The outstanding recent scholarship of Nicholas 
Rosenkranz has called into question this chestnut, which held (in Justice 
Holmes’s classic, overly sweeping language) that treaties could confer upon 
Congress domestic legislative powers exceeding the Constitution’s (other) 
specific grants of legislative power, and ousting state law and general 
federalism limitations.'^* The short answer to this long-running dispute is that, 
while a treaty may not create new constitutional powers or rights (or erase 
existing constitutional powers or constitutional rights). Congress may enact by 
statute, pursuant to the Necessary and Proper Clause, whatever domestic legal 
rules the President, acting together with the Senate, could have enacted by self- 
executing treaty. Whatever the outer bounds of such power, there is no 
denying that this is another significant legislative power to deploy international 
law— in the specific form of a treaty of the United States— as a basis for 
domestic legislative power. 

A parallel power exists, of course, with respect to executive agreements— 
and, by implication, with respect to other exercises of the nation’s foreign 
affairs power. If the power to make (nontreaty) international agreements is 
part of the President’s constitutional power over foreign affairs, Congress 
possesses power, under the Necessary and Proper Clause, to legislate in 
support of the President’s legitimate exercise of this constitutional power, 
including the power to make laws carrying it into execution and proscribing 


1J4. 17 U.S. (4 wheat.) 316, 324-25 (1819). For a brief originalist defense of the broad 
understanding of this enumerated legislative power of Congress (and other powers), sec 
Michael Stokes Paulsen, d Government of Adequate Powers, 31 Harv. J.L. & Pub. Pol’y 991 
(2008). 

125. 252 U.S. 416 (1920). 

n6. Id . ; see Rosenkranz, supra note 7. 
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interference with the President’s constitutional foreign policy actions. Thus, 
Congress surely could have enacted a Dames & Moore-like statute, 
implementing the Algiers Accords as a matter of domestic U.S. law. Indeed, the 
dubious aspect of the Dames & Moore reasoning, as discussed above, is the 
suggestion that Congress should be treated as having enacted a Dames & 
Moore-like statute simply by virtue of (t) the enactment of other tangentially 
related laws, (a) the general history of acquiescence by Congress in executive 
claim settlement, and (3) the failure to specifically forbid such a 
(“self-executing”) executive agreement by the President.'^® Returning to an 
example from much earlier in the nation’s history. Congress quite properly 
enacted legislation attaching domestic criminal law enforcement consequences 
to violations of President Washington’s 1793 Neutrality Proclamation.'^’ 

If executive agreements, and even unilateral presidential neutrality 
proclamations, may form the basis for congressional enactments under the 
Necessary and Proper Clause, is there much left in the area of presidential 
foreign policy actions that Congress could not carry into execution through 
domestic legislation? Probably not. The examples illustrate the third, general 
legislative power with respect to international law (again overlapping the ones 
already noted); Congress possesses legislative power to pass laws it judges 
necessary and proper for carrying into execution the President’s foreign affairs 
powers within the sphere of his powers. Thus, not merely executive 
agreements, but executive negotiations, executive proclamations, or even 
benign executive inaction, might validly form the basis for Congress’s exercise 
of its legislative powers. Garamendi may be wrong on its own terms, but 
Congress possesses power to enact a “Garamendi statute” ousting in gross or in 
fine state laws that Congress judges to be interferences (or potential 
interferences) with the executive power of the President over foreign affairs. 

Finally, recall first principles: nothing in international lalw trumps 
Congress’s constitutional powers. Congress may consider— it may interpret, 
and choose to apply (or not apply)— international law in exercising its 
constitutional powers. But Congress’s constitutional powers remain Congress’s 
constitutional powers. Thus, while international law may purport to limit or 
prescribe how Congress’s war (or other) powers are to be used, no such 


127. Congress’s early statute prescribing criminal penalties for violation of President 
Washington’s Neutrality Proclamation is a perfect illustration of this principle. See 
Neutrality Act of 1794, ch. 50, 1 Stat. 381; Prakash & Ramsey, supra note 42, at 328-34, 346- 
54- 

128. See supra notes 57-62 and accompanying text. 

129. See Medellin v. Gretke (Medellm 1), 544 U.S. 660 (2005) (per curiam). 
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command ousts Congress’s exercise of its independent judgment with respect 
to the exercise of those legislative powers. 

Considered in combination, Congress has enormous power to interpret and 
enforce international law, as a matter of U.S. law. This does not make 
Congress the supreme expositor of the United States position on international 
law questions. That power is shared with other branches of the national 
government, especially the President, and the exercise of those powers 
frequendy may clash, posing sometimes difficult questions of where one power 
leaves off and another begins (or of how to reconcile conflicts in cases where 
Congress and the President arguably piossess concurrent constitutional power). 
But within the scope of Congress’s province to enact statutes, and subject to 
the limitations created by other branches’ overlapping or superior powers, this 
much remains true: it is emphatically the duty and province of Congress to say 
what international law is, or will be, for the United States. 

B. The President’s Power To Interpret and Enforce International Law 

The President possesses U.S. executive power to interpret and apply 
international law as it concerns the nation’s external relations and its exercise of 
military force. If the Constitution’s grant of “the executive Power” is rightly 
understood as embracing the power to determine and direa the content of the 
United States’s policies with respect to relations with other nations, this is truly 
an enormous sphere of constitutional power within which the President 
possesses authority to interpret the obligations of international law for the 
United States. If the Constitution’s commissioning of the President as 
“Commander in Chief’ of the nation’s military force is rightly understood as 
embracing the traditional powers associated with the conduct of war, this too is 
an enormous sphere of constitutional power within which the President 
interprets the obligations of international law for the United States. 

In addition to the power to make (and to interpret, terminate, or suspend) 
treaties and the power to enter into (and to interpret, terminate, or suspend) 
executive agreements, the President has the power faithfully to interpret 
international law as a body of general principles, not to bind him in the exercise 
of his powers over foreign affairs and as Commander in Chief, but as a 
resource upon which he may draw and a body of principles he may invoke, in 
support of his exercise of these powers. Put simply: the President has the 
largely discretionary power to adopt, interpret, and apply principles of 
international law, as he thinks most proper, as an aspect of the Article II 
“executive Power” with respect to foreign affairs and as an aspect of his powers 
as the military’s Commander in Chief. 
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An important illustration of this is President George W. Bush’s 2002 
decision that, notwithstanding the fact that no treaty obligation or principle of 
customary international law legally required him to apply the principles of the 
Geneva Conventions to members of al Qaeda or the Taliban, his constitutional 
powers as Commander in Chief and over foreign affairs authorized him to do 
so, at his discretion.'^" The power to intetpret international law legitimately 
supported the President’s power to interpret or suspend U.S. treaties (the 
Geneva Conventions) in ways that denied their force as binding U.S. legal 
obligations. Yet, conversely, the President’s consritutional power to interpret 
international law supported the President’s power to draw upon general 
international law principles, even though such principles are not binding on 
U.S. discretion, as a source of authority for his actions to extend protection to 
captured persons and to subject such persons to American military justice for 
violation of international norms.’’’ The President’s power to interpret and 
apply international law, pursuant to his executive power in foreign affairs, and 
his military authority as Commander in Chief, thus could be used in part as a 
shield and in part as a sword.”’’” 

Both positions flow from the President’s constitutional power to interpret 
international law for the United States in the conduct of foreign and military 
affairs. International law may not constitutionally prevail over U.S. 
constitutional powers; the Constitution is sovereign over the regime of 
international law, as a matter of U.S. domestic law. But international law 
principles may supply a basis for the exercise of U.S. constitutional powers, 
including the President’s largely discretionary powers over U.S. foreign policy 
and the conduct of U.S. military operations.’” International law may not 


130. See Memorandum from John Yoo, Deputy Assistant Att’y Gen. & Robert J. Delahunty, 
Special Counsel, Office of Legal Counsel, U.S. Dep’t of Justice to William J. Haynes 11, Gen. 
Counsel, Dep’t of Def. 25 (Jan. 9, 2002) [hereinafter Yoo-Delahunty Memorandum]. 

131. See id. at 38-39, 41. For more extended discussion, see infra Seaion III.C. 

132. As discussed briefly below, Hamdan v. Rumfrld, 548 U.S. 557 (2006), held, as a matter of 
U.S. separation of powers, that the President lacked power to impose military justice solely 
as a matter of his independent constitutional power as Commander in Chief. While this 
holding was in my view clearly wrong as a matter of the original understanding of the 
President’s constitutional war powers. Congress responded promptly, pursuant to its 
constitutional powers, to legislate strongly in support of the President’s understanding, with 
the Military Commissions Act of 2006, Pub. L. No. 109-366, 120 Stat. 2600 (codified in 
scattered sections of lo, j8 , 28, and 42 U.S.C.). See infra Seaion III.C. 

133. For a discussion of the constitutional powers of the President as Commander in Chief, and 
their relationship to background norms embodied in the traditional, customary 
understanding of the (natural) law of war (including what might today be termed 
customary international law), see Paulsen, The Emancipation Proclamation, supra note 37. 
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dictate the President’s foreign policy choices. But international law, as 
interpreted and applied by the President, may influence the President’s 
judgments. 

In at least two important respects the President’s power to interpret and 
apply international law does not give him a valid claim to constitutional power. 
The first such limitation is a corollary of Congress’s legislative powers to define 
and punish offenses against the law of nations and to pass domestic legislation 
necessary and proper for carrying into execution treaties and the general 
foreign affairs powers of the President: the President possesses no legislative powers 
of his own. Aside from the President’s participation in the lawmaking process by 
virtue of his Article I, Section 7 veto power, his authority and duty to 
recommend measures to Congress’s consideration, and his political power 
skillfully to persuade Congress to adopt his preferred policies, the President’s 
executive powers refute (in Youngstown Sheet & Tube’s famous words) the 
proposition the he is to be a legislator.'^ The President’s power to interpret 
international law, as regards our external relations and military conduct, does 
not mean that he can make law. 

Plainly, the constitutional powers of Congress and the President to 
interpret and apply international law for the United States intersect and 
overlap in important respects. And therein lies some of the most potent 
separation-of-powers controversies of the years of George W. Bush’s 
presidency; Congress’s legislative powers under the Law of Nations Clause and 
the Necessary and Proper Clause embrace the power to define substantive 
offenses for violations of Congress’s understanding of international law 
principles and also to prescribe a domestic law offense for violating Congress’s 
understanding of U.S. treaty law requirements. The President’s general 
“executive Power” with respect to foreign affairs and his specific power as 
Commander in Chief embrace the power authoritatively to interpret 
international law for the United States in its foreign relations policies and 
practices generally and in connection with the waging of military hostilities in 
particular. What if Congress’s interpretation of international law in its several 
forms, for purposes of exercising its legislative powers, differs from the 
President’s interpretation of such international law for purposes of exercising 
bis executive and Commander-in-Chief powers 


134. Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 587 (1951) (“In the framework of 
our Constitution, the President’s power to see that the laws are faithfully executed refutes 
the id^a that he is to be a lawmaker.”). See generalfy Paulsen, Youngstown Goes to War, supra 
note 31, at 215-17 (commending Youngstcfum in vindicating this principle). 

135, Congress also possesses the power “to make Rules for the Government and Regulation of 
the land and naval Forces,” U.S. Const, art. I, § 8, cl. 14, another power arguably in tension 
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The answer is the same as for any other question involving the separation 
(and arguable overlap) of powers between Congress and the President. The 
correct substantive legal resolution will often be a matter of dispute. 
Sometimes it will be possible to say that there is an objective right answer to a 
specific issue. Other times, there is no such clearly correct resolution; Congress 
and the President simply have to fight it out, each with the powers at its 
disposal to enforce its view. The question of how Congress’s and the 
President’s overlapping powers to interpret and apply international law are 
reconciled, or accommodated, becomes a function of the pull and tug of 
competing interpreters and often of political power, jjersonalities, 
circumstances, and compromise. 

As with other issues of division and allocation of constitutional power, the 
Constitution docs not supply a rule of interpretive priority. As James Madison 
put it in The Federalist No. 49, “The several departments being perfectly co- 
ordinate by the terms of their common commission, neither of them, it is 
evident, can pretend to an exclusive or superior right of settling the boundaries 
between their respective powers . . . Not even the courts— to whose role I 
turn next— possess an interpretive supremacy or primacy in this regard 
(notwithstanding current judicial supremacist assumptions to the contrary).’’^ 
If the Constitution’s text does not supply, with sufficient clarity, either a rule of 
construction or priority as between competing empowerments, or a sufficiently 
clear resolution that harmonizes an apparent conflict by reading one or another 
power as narrower (or broader) than claimed, the default answer has to be that 
the Constitution leaves the issue up for political grabs— that is, it remains part 
of the intrinsic separation-of-powers game of competition between or among 
branches devised by the Framers’ structure. 

With respect to international law, the phenomenon is perhaps especially 
acute. International law itself tends to be more vague, indefinite, and 
indeterminate in important respects than domestic statutory law. It embraces. 


with the President’s authority under the Commandcr-in-Chief Clause, and thus another 
source of tension between Congress and the President in these areas. See Paulsen, The 
Emancipation Proclamation^ supra note 37, at 828 (“Congress’s powers to make rules 
governing land and naval forces, whatever their scope as a gencrai proposition, do not 
extend into the President’s province to wage and conduct war. The Commander-in-Chief 
power, where it applies, marks the boundaries of Congress’s general regulatory powers 
under Article 1 .”). For furdier discussion of the intersection and interaction of these powers, 
as applied to important contemporary issues, see infra Section III.B. 

136. The Federalist No. 49, at 255 (James Madison) (G. Wills ed., 1982). 

137. For a detailed presentation of this pewition, sec Paulsen, The Irrepressible Myth i^Marbury, 
supra note 23; Paulsen, The Most Dangerous Branchy supra note 24; and Paulsen, Nixon Now: 
The Courts and the Presidency Afier Twenty-Fit^ Years., 83 MiNN. L. Rev, 1337, 1349-51 (3999). 
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in various forms, “norms,” “principles,” “customs,” and the “practices” of 
nations. Even international treaties— written texts — because of their subject 
matter, because of their embrace of such general terms and vague standards, 
and because of their international, negotiated, and often elliptical diplomatic 
language, may prove more indeterminate than purely domestic enactments. 
Finally, these relatively vaguer sources of law frequently provide, as a matter of 
U.S. domestic law, sources of general power for one or more branches, not 
direct rules governing primary conduct. It should not be altogether surprising, 
then, that the interaction of congressional and presidential powers with respect 
to the interpretation of international law should be unclear or indefinite— and 
susceptible more to political resolution than to single, bright-line authoritative 
constitutional rules. 

C. The U.S. Judicial Power To Interpret International Law for the United States 

It is emphatically the (nonexclusive) province of the judiciary to say what 
international law is.'^”* Those who apply a rule in particular cases must of 
necessity possess the authority to expound and interpret it. U.S. courts decide 
cases where international law rules or norms (or enactments derived from such 
rules or norms) potentially supply rules of decision for determining the rights 
of litigants in cases within their jurisdiction. In such cases, courts must 
expound and interpret international law, as well as its relationship with U.S. 
domestic law. 

There is nothing especially unusual or peculiar about this. International law 
is simply a species of law that may be invoked by parties in cases before U.S. 
courts. In some situations it is written, enacted federal law— treaties, for 
example— that must be interpreted according to the usual conventions for 
interpreting authoritative written legal texts (accounting for any specialized 
interpretive principles that might apply to specialized types of written legal 
documents). In some situations it may (or may not— another and related 
interpretive question about international law) be a species of “federal common 
law.” And in some situations it may simply be non-U.S. “foreign” law that 


138. I will attempt to analyze some of the leading issues of the past several years involving the 
U.S. domestic constitutional law of international law. See infra Part III. In some cases, the 
Constitution supplies a relatively determinate answer in support of a particular resolution. 
In other instances, the Constitution’s answer is that the question remains open for disputed 
political resolution. (That in itself is an answer supplied by the Constitution, of a particular 
type. It is an answer that says that neither side fairly may contend that the other position is 
flatly forbidden by the Constitution.) 

139. See Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803). 
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nonetheless might in certain circumstances form a rule of decision in a U.S. 
court case (just as, say, French law or Bolivian law, or Kentucky law, 
sometimes might supply a rule of decision in a case within the jurisdiction of a 
U.S. federal or state court). The status of such law in relation to other legal 
rules potentially applicable to a case (for example, rules supplied by the U.S. 
Constitution) —the topic of this Essay— is also properly a subject of judicial 
evaluation and decisionmaking. The fact that certain legal rules may derive 
from international law and consequently may have important implications for 
United States foreign or military policy does not, without more, remove such 
legal issues from U.S. judicial cognizance. Or (to put it more blundy and 
colloquially), there is no “foreign affairs exception” to the power of American 
courts to decide questions of international law or of U.S. law that draw upon 
norms of international law. There is no requirement of dismissal, abstention, 
or even substantive interpretive deference to the political branches, with regard 
to such questions of law. They are matters of independent judicial interpretive 
power. 

This is not to say the opposite— that U.S. courts possess interpretive 
supremacy over other branches of government with respect to such issues. They 
do not; any such claim would be inconsistent with the Constitution’s system of 
separation of powers and its genuine division of federal government 
interpretive power among three co-equal branches of the national 
government. But the courts do possess full, co-equal, co-ordinate, 
independent interpretive authority, along with Congress and the President. 
And while courts surely may consider what other branches, in the exercise of 
their co-ordinate interpretive power, have said about international law, they are 
just as surely not bound by those views.'*' The courts have the power to say 
what international law is, in the context of a judicial case. 

What about the “political question” doctrine? Is not this formulation of the 
judicial power to interpret international law inconsistent with the statements of 
the Supreme Court, from time to rime, that certain issues connected with 
foreign policy or military decisions of the President or Congress are 
(sometimes) nonjusticiable political questions? 

Indeed, the theories are in conflict with one another. But this says more 
about the myriad problems with the political question doctrine than it does 


140. See generally Paulsen, The Most Dangerous Branch, supra note 24, at 228-41 (setting forth 
textual, structural, and historical evidence that the Constitution does not grant interpretive 
supremacy to any one branch of the national government). 

141. An exception is that actions of the political branches within their constitutional powers to 
interpret and apply international law trump, and displace, contrary common law 
determinations by the judiciary. 


1829 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00383 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



378 


I774.PaULSEN.I854 5/9/2009 5:14:07 PM 

THE YALE lAW JOURNAL 118:1774 2009 

about the proposition that courts may interpret and apply international law. As 
I have argued before (and will now argue again), the political question doctrine 
makes precious little sense. It is two-thirds false advertising (its first two 
“prongs” are really disguised merits inquiries); and it is one-third an invented 
judicial discretion to decline to decide a case within its jurisdiction for ad hoc 
policy reasons of the Court’s own choosing.''^ 

The political question doctrine as it pertains to issues of international law, 
foreign affairs, and war jxjwers is an apt illustration of the doctrine’s 
deficiencies generally. The doctrine’s first inquiry is whether there exists a 
“textually demonstrable constitutional commitment of the issue to a coordinate 
political department. If this means to imply that such a finding is anything 
other than a decision on the merits of the claimed exercise of constitutional 
power, it is false advertising. If resolution of an issue of foreign policy, war, or 
the application of international law is “textually committed” to Congress or the 
President, that does not mean the issue lies outside the judicial power. It means 
that the correct exercise of the judicial power is to hold that the Congress, or the 
President, possesses the constitutional authority to pursue the policy it thinks 
best on the matter in question. That is a constitutional merits holding, not a 
nonjusticiability holding, and it may apply to many such questions of 
international law and foreign affairs. But that does not mean the judiciary is 
disabled from ruling on such matters generally. 

So too with the political question doctrine’s second branch, which asks 
whether there is a “lack of judicially discoverable and manageable standards”’’^ 
for invalidating actions of Congress or the President concerning war and 
foreign affairs. This too is a merits question. If the Constitution supplies no 
rule or controlling standard that makes such political action unlawful, then, on 
the merits, the courts have no legitimate constimtional authority to interfere 
with such action. Again, it is not that the judicial power does not exist in such 
instances. Rather, it is simply that the correct exercise of the judicial power, on 
the merits, is to leave a political policy decision undisturbed if the Constitution 
fails to supply a rule invalidating it. It is false advertising to label this as 
holding that the issue is a “nonjusticiable” political question. It is a justiciable 


14a. See Paulsen, A General Theory of Article V, supra note 53, at 713-718 (criticizing the political 
question doctrine as applied to the constitutional amendment process); Michael Stokes 
Paulsen, Marburys Wrongness, 20 CONST. COMMENT. 343, 351 (2003) (challenging the 
political question doctrine’s validity and doubting whether Marbury can fairly be 
understood to support it). 

143. Baker v. Carr, 369 U.S. 186, 217 (1962). 

144- fd. 
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constitutional question with a right answer on the merits — that the political 
branches’ actions do not violate the Constitution. 

This type of merits-in-disguise use of the doctrine may account for certain 
judicial decisions in the areas of war and foreign affairs that are cast in terms of 
political question rulings. Goldwater v. Carter is once again a good 
illustration.'"** A plurality of four Justices found the issue of treaty termination 
to be a nonjusticiable political question, essentially because it involved a matter 
of foreign affairs traditionally thought committed to executive, not judicial, 
determination and because the Constitution did not speak clearly to the issue, 
leaving the courts with no discernable and principled standards by which to 
reach a contrary adjudication.'"'* But that view can be expressed in more 
straightforward fashion as a merits holding. The matter of treaty termination is 
“textually committed” to the President in the sense that it is (as I argue above) 
an aspect of the general “executive Power” over foreign affairs, not altered by 
the Senate advice-and-consent requirement for treatymaking. There is a “lack 
of judicially discoverable and manageable standards” for resolving the issue so 
as to disturb the President’s action because the Constitution’s text, structure, 
and history, fairly construed, supplies no rule to the contrary; the courts would 
have to make something up in order to dislodge the status quo resolution. 

The third part of the political question doctrine— a grab bag collection of 
policy reasons for judicial nondecision— is the only part that is actually a true 
doctrine of nonjusticiability. That part evaluates “the impossibility of a court’s 
undertaking independent resolution without expressing lack of the respect due 
coordinate branches of government,” “an unusual need for unquestioning 
adherence to a political decision already made,” and “the potentiality of 
embarrassment from multifarious pronouncements by various departments on 
one question.”'"'*' If the first two prongs of the political question doctrine arc 
false advertising, this third spur is simply illegitimate. By hypothesis, for these 
factors to come into play, one must suppose that the Constitution’s text does 
not commit the matter to plenary political discretion and does supply a 
principled rule of law susceptible of judicial ascertainment and manageable 
application that would invalidate the political branches’ actions. Nonetheless, 
this branch of the doctrine posits, the judiciary will not decide the case in 
accordance with the Constitution’s rule — for what amount to highly dubious 
policy reasons: doing so might be taken as a “lack of respect” to a coordinate 
branch; there might be a need for “unquestioning adherence” to the (by 


t4S- 444 U.S. 996 (1979) (mcm.). 

146. Id. at 1002 (Rehnquist, J., concurring). 

147. Baker, 369 U.S. at 217. 
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hypothesis) unconstitutional action the branch has taken; or it would occasion 
“embarrassment” if the courts were to contradict what the political branches 
have said on the point in question. 

Come again? Judicial decisions invalidating legislative and executive acts 
occur all the time; that is what judicial review is. If this implies disrespect for 
coordinate branches, then all independent judicial review is barred by the 
political question doctrine. The exercise of independent judicial review to 
invalidate legislative or executive acts will always mean the “embarrassment” of 
“multifarious pronouncements” by different branches. If the political question 
doctrine says this is a vice, then independent judicial review (indeed, the whole 
notion of separation of powers) would be problematic. Marbury v. Madison'*^ 
was wrong (on this view) in discerning the disrespectful power of judicial 
review of unconstitutional legislative acts, and Youngstown Sheet & Tube Co. v. 
Sawyer showed an embarrassing lack of respect due a coordinate branch by 
invalidating, with its contradicting multifarious constitutional view. President 
Harry S. Truman’s unilateral seizure of the nation’s steel mills. No one would 
(or should) take such propositions seriously, yet that is just what this spur of 
the political question doctrine, taken seriously, implies. 

Even in the area of foreign affairs, international obligations, and war, the 
Supreme Court rarely has relied on this branch of the doctrine, standing alone. 
Yet these types of considerations may help explain outcomes like the seeming 
nondecision in Goldwater v. Carter'^ and the decisions upholding various 
purely presidential executive agreements, like Dames & Moore v. Regan'^' (and 
before that, the United States v. Pink'^^ and United States v. Belmont'^^ cases). 
The Court’s seeming sentiment, in each instance, appears to have been that, 
irrespective of the merits, it simply ought not as a policy matter issue a decision 
that would (or might) muck up an important foreign policy action already 
taken, such as President Carter’s new diplomatic recognition of the People’s 
Republic of China (Goldwater) or his executive agreement making a deal with 
Iran for the release of American diplomatic personnel held hostage there 
(Dames & Moore). The decisions themselves were not cast explicitly in such 


148. 5 U.S. (1 Cranch) 137 (1803). 

< 4 »- 343 U-S. 579 ( 1952 ). 

150. 444 U.S. 996. 

m- 453 U-S. 654 (198’)- 

152. 315 U.S. 203 (1942) (holding that executive agreements have a similar status as supreme U.S. 
law as do treaties). 

153. 301 U.S. 324 {1937) (sustaining the validity of an executive agreement as taking precedence 
over state law). 
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terms. They were presented as decisions in which the judiciary lacked 
constitutional power to act (in Goldwater, on a combination of justiciability 
grounds, none commanding a majority of the Court) or as decisions on the 
merits resting to a substantial degree on deference to the political branches 
(Dames & Moore). 

This may have been good judicial politics— Alexander Bicke! might have 
been delighted.*” But it is not good constitutional law. The Constitution does 
not disable the judiciary from ruling on questions of international law and 
constitutional foreign alFairs powers, when properly presented in a judicial 
case. And the Constitution’s separation of powers renders implausible any 
assertion that the judiciary exercises such interpretive power only in 
subordination to the views of the political branches. 

The courts possess the U.S. judicial power to interpret and apply 
international law for the United States in cases presenting such issues. They 
may exercise that power independently of the views of the branches of U.S. 
government, and independently of the views of foreign bodies or judicial 
tribunals. (That is almost exactly what the Supreme Court said in the 
Sanchez-Llamas and Medellin cases.) 

Part I of this Essay argued for certain strong rules concerning the force of 
international law as U.S. rule. In exercising the power to interpret international 
law, the courts should adhere to such rules: there is a difference between the 
authority to interpret international law and the correct exercise of that 
authority. Thus, in a case within judicial cognizance, the courts must recognize 
the priority of the U.S. Constitution over international law, in the event of a 
conflict between them. The courts must recognize the ways in which U.S. 
constitutional powers enable U.S. authorities to supersede or displace 
international law incorporated into U.S. law by treaty, statute, or executive 
action. And the courts must recognize the inherently “common law” nature of 
all degrees of customary international law and its very limited province within 
American law. 

Thus, if there is room for objection to the spate of Supreme Court decisions 
since 2001 in this area of law (and there is plenty such room), it is not the fact 
of judicial invasion, but the substance of the judicial decisions themselves that 
properly forms the grounds for objection. It is not (for example), the fact that 
the Supreme Court had the audacity to interfere with executive or 


154. See supra text accompanying notes 145-146 (discussing Goldwater). 

155. Alexander M. Bickel, The Least Dangerous Branch: The Supreme Court at the 
Bar of Politics 111-98 (2d ed. 1988) (advancing the “passive virtues” of judicial decision 
avoidance). 
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congressional action in military and foreign affairs issues that makes cases like 
Hamdi v. Rumsfeld,'^^ Rasul v. Busk,'^ and Hamdan v. Rumsfeld'^ troubling; it 
is the fact that the decisions were (at least arguably) wrong on the merits. It is 
on the merits of such questions that the debate is properly joined. 

III. THE RELEVANCE AND IRRELEVANCE OF INTERNATIONAL LAW TO 

UNITED STATES LAW AND THE WAR ON TERROR 

It follows from the above that international law, except to the extent made 
part of U.S. law (and then only until superseded by authoritative U.S. act) and 
as interpreted and applied by U.S. constitutional actors, cannot, consistent 
with the U.S. Constitution, lawfully constrain the actions of the United States 
with respect to war and peace. This has important implications for 
understanding and evaluating some of the more controversial aspects of the 
“war on terror” as conducted by the United States since September ii, 2001. In 
general, the charge that the United States has, in some respect or another, 
“violated international law” should have far less rhetorical and political salience 
than it has had in public discourse. International law is not, in the main, law 
for the United States. This perhaps impolitic proposition is one that 
nevertheless needs to be confronted and embraced. 

More specifically, the foregoing discussion enables more appropriate 
discussion of the lawfulness of U.S. actions and policies from the perspective of 
U.S. domestic law, and especially the Constitution. And that discussion yields 
some significant specific conclusions. While it is not possible to address all 
such issues fully in a single article, it is worth at least some effort to think 
seriously about the implications of my thesis for some of the most important 
specific questions of the past several years. I will focus on two broad categories; 
(1) the relevance and irrelevance of international law to U.S. decisions to wage 
war; and (2) the relevance and irrelevance of international law to U.S. condua 
of war, including matters of the capture, detention, interrogation, and military 
punishment of enemy combatants— a huge category of issues of enormous 
recent significance. (A third category, the force of international law as applied 
to U.S. courts’ enforcement of U.S. domestic criminal laws against foreign 
nationals, in the United States, is sufficiently illustrated by the discussion of 
the Sanchez-Llamas and Medellin cases earlier in this Essay.) My discussion is 


156. 54211.5.507(2004). 

157. 542 U.S. 466 (2004). 

I5». 5480.5.557(2006). 

159. 1 addressed in certain respects the merits of these decisions earlier. See supra Section II.B. 
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necessarily broad-brush; a complete treatment would require an additional 
article. But the conclusions I present here, in telescoped form, follow from the 
premises set forth above. 

A. The Power To Initiate War— Jus ad Bellum 

Congress’s constitutional power to initiate (“declare”) war by legislative 
act, and the President’s constitutional executive power to defend the nation 
against attacks,'*'’ embrace a subject matter that is of course also treated by 
international law, including the U.N. Charter. It is not my purpose here to 
discuss the international law of war as it concerns a nation’s decision to use 
military force. Rather, my point is simply that nothing in international law 
constitutionally constrains the decision of the United States to go to war against 
an enemy. While international law may prescribe that some exercises of the 
decision of the United States to eng^e in war are unlawful within the regime 
of international law, such restrictions may not interfere with Congress’s (and 
the President’s) constitutional powers. They are, in U.S. domestic 
constitutional law terms, unconstitutional purported restrictions on U.S. 
actors. This applies whether international law purports to forbid military 
action or purports to require military action by the United States. 

And significantly, it applies irrespective of the fact that international law 
commands and obligations may have been made part of U.S. law by treaty. For 
as noted above, a treaty may not foreclose Congress’s constitutional power to 
declare war or the President’s executive power with respect to war. Thus, 
whether Congress’s justification for the authorizations of war in the September 
i8, 2001, AUMF, and with respect to the Iraq War'*' satisfied international law 
requirements is of no consequence as a matter of U.S. law. Constitutionally, 
these wars were legal, beyond question. The question of international law 
compliance is one of international politics and international relations, not one 
of binding U.S. law. 

B. The Power To Wage War— Jus in Bello 

International law has much to say about the manner in which war is 
conducted. Longstanding customary practices and norms have gradually given 


160. On the allocation of war power between Congress and the President, see Paulsen, 
Youngstown Goes to War, supra note 31, at 239. 

161. Authorization for Use of Military Force Against Iraq Resolution of 2002, 50 U.S.C. § 1541 
(2000 Sc Supp. V 2005). 
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way to an elaborate body of international treaty texts governing military 
practices in the waging of war, the treatment of civilian populations, and the 
treatment of captured enemy combatants. The United States is a party to some 
of the most important of these treaty provisions, including the four Geneva 
Conventions and the Convention Against Torture.'*^ Arguments about the 
legal force and interpretation of these treaties as a matter of United States law 
have given rise to some of the most serious — not to mention vitriolic— disputes 
over the American conduct of the wars authorized by the 2001 and 2002 
legislative enactments. 

Some of these arguments have shed more partisan heat than scholarly light 
on the force, coverage, and meaning of these international agreements as a 
matter of U.S. treaty and statutory law. Some of this vitriol reflects simply 
strong, but nonlegal policy objections to United States policies with respect to 
military targeting, prisoner detention and interrogation, and military tribunal 
punishment. Clearly, there is vast room for policy debate over such matters. To 
the extent such arguments are cast in terms of the obligations of “law,” 
however, they are misleading. Law is something different from policy, and 
those who would conflate the two are simply mixing up categories, whether 
deliberately or not. 

So, too, U.S. law is something different from international law. 
Constitutionally, U.S. law has domestic priority over non-U. S. international 
law. Some of the vitriol simply reflects an intense but legally unsound 
ideological commitment to the opposite proposition: the primacy of 
international law over any nation’s (including the United States’s) domestic 
constitutional law and the primacy of international bodies’ interpretations of 
international law over any nation’s (including the United States’s) 
interpretations of it. Such a position reflects disorganized thinking about the 
force of international law in relation to domestic law. Such a view appears to 
assume, sloppily, that just as U.S. national law trumps state law, international 
law trumps national law; the “bigger” jurisdiction’s law beats the “smaller” 
jurisdiction’s law. It has been the burden of this Essay to demonstrate that, as a 
matter of United States law, this is simply not so. Serious international law 
scholars should know this intellectually, but they often do not “know” it 
emotionally or by habit of mind. The consequence is a tendency to overvalue 
the importance of international law and the extent to which it binds nations, 


162. See, e.g.. Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment 
or Punishment art. 2, § 1, Dec. 10, 1984, S. Treaty Doc. No. 100-20 (1988), 1465 
U.N.T.S. 85 (entered into force June 26, 1987); Geneva Convention Relative to the 
Treatment of Prisoners ofWar, Aug. 12, 1949, 6 U.S.T. 3316, 75 U.N.T.S. 13$. 
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including the United States, and to disregard the structure, supremacy, and 
priority (as a domesric legal matter) of the U.S. Constitution. 

Consider the most publicly prominent disputes over the Bush 
Administration’s conduct of the war, as they concern matters touching 
international law.'*^ First, there was President Bush’s early 2002 determination, 
supported by a detailed Department of Justice legal memorandum, that the 
Geneva Conventions (and statutes providing criminal penalties for their 
violation) do not apply to the detention of captured members of al Qaeda or 
the Taliban (and the temporally attendant, but for the most part legally 
unrelated decision to detain many such unprivileged combatants at an offshore 
facility at Guantanamo Bay, Cuba).'*'* Second, there was the heated 
controversy over the bounds of legally permissible interrogation of certain 
unprivileged combatants, posed by the Convention Against Torture and U.S. 
implementing legislation. This was also the subject of at least two (and 
possibly more) detailed Justice Department legal analyses, in late 2002 and 
again in 2004.'*^ Third, there was the decision by President Bush, initially 
acting solely pursuant to his executive powers as Commander in Chief, to 
authorize the creation of military tribunals to try and punish violations of the 
laws of war determined to have been committed by captured unprivileged 
combatants, and the series of subsequent congressional enactments (the 
Detainee Treatment Aa and the MCA'**) and judicial decisions (most 
importantly, Hamdan v. Rumsfeld) addressing the same subject. 

Common to each instance is the faa that international treaty law, made 
part of U.S. law through the Article II treaty process and in some instances 
implemented by federal criminal statutory prohibitions and penalties, applies 
to the conduct at issue. But also common to each instance are substantial 


163. I do not address here the notable controversies over military detention of captured U.S. 
citizen enemy combatants (the subject of the U.S. Supreme Court’s decision in Hamdi v. 
Rum^eld, 542 U.S. 507 (2004)), which primarily presents issues of U.S. domestic 
constitutional law, or over the National Security Agency’s surveillance and interception of 
communications, which likewise presents primarily issues of domestic law that arc mainly 
unaffected by international law considerations. 

164. See Yoo-Delahunty Memorandum, supra note 130. The opinion was hnalized and signed by 
Assistant Attorney General Jay Bybee as a formal legal opinion of the Office of Legal 
Counsel. Memorandum from Jay S. Bybee, Assistant Att’y Gen., Office of Legal Counsel, 
Dep’t of Justice, to Alberto R. Gonzales, Counsel to the President, & William J. Haynes II, 
Gen. Counsel of the Dep’t of Def. 0 an. 22, 2002). With respect to Guantanamo Bay, see 
Memorandum from Patrick F. Philbin, Deputy Assistant Att’y Gen., & John C. Yoo, Deputy 
Assistant Att’y Gen., to William J. Haynes, II, Gen. Counsel, Dep’t of Def. (Dec. 28, 2001). 

165. See infra note 205 and accompanying text. 

166. See infra notes 200-202 and accompanying text. 
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questions about the proper interpretation of such treaties and laws, and also 
about the relationship of such provisions to the constitutional powers of the 
President as Commander in Chief of the nation’s armed forces. In each 
instance, the Department of Justice took an aggressive position concerning the 
President’s constitutional powers with respect to the interpretation of 
international law and his constitutional authority as Commander in Chief. In 
some respects, the Supreme Court rejected these positions. And in some 
respects, Congress in turn rejected some of the Court’s rejections. 

Consider first the Office of Legal Counsel (OLC) memorandum supporting 
the President’s determination that the Geneva Conventions do not cover 
al Qaeda or the Taliban (“Yoo-Delahunty Memorandum”).'*^ I treat the issues 
raised in this OLC opinion at length, because they frame a paradigmatic case 
for the questions raised in this Essay. In addition, the Yoo-Delahunty 
Memorandum contains extraordinarily careful and sophisticated legal analysis 
of the difficult constitutional and international law questions presented— the 
President’s treaty-termination and treaty-suspension power, the meaning of 
the third Geneva Convention’s provisions, their applicability to the distinctive 
circumstances of al Qaeda and the Taliban, and their relationship to 
implementing criminal legislation by Congress. It is in many ways superior in 
comprehensiveness and coherence to any Supreme Court opinion that has 
touched on similar points. Some of its arguments may fairly be regarded as 
controversial. But the Yoo-Delahunty Memorandum is nonetheless an 
important illustration of executive branch interpretation of international law as 
U.k law. 

Most of the Yoo-Delahunty Memorandum’s essential points should be 
considered very nearly beyond dispute. First, the Third Geneva Convention’s 
(GCIII) core provisions and prohibitions, violations of which are punishable 
under the War Crimes Act enacted by Congress, do not apply to al C^eda as a 
matter of law. The GClIl does not apply to nonstate actors, but only to lawful 
combatants of a nation that is a “High Contracting Party” to the treaty. 
Nations sign treaties; private terrorist organijtations do not. Al Qaeda plainly is 
not a High Contracting Party, but an international terrorist organization. As 
such, its members are not covered by the Geneva Conventions. Moreover, the 
terms of the treaty only cover lawful combatants, and al Qaeda does not itself 
comply with GCIII’s requirements in this regard: it is not a militia whose 
members are readily identifiable by uniform or insignia, nor does it bear arms 


167. Yoo-Delahunty Memorandum, supra note 130. As noted, the Yoo-Delahunty Memorandum 
was actually a circulated draft opinion that eventually became a final opinion, signed by 
Assistant Attorney General Bybee. See supra note 164. The final version is not materially 
different from the draft version. 
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Openly and abide by the laws of war. It thus seems plain that the War Crimes 
Act’s provision punishing “grave breaches" of the Geneva Convention do not 
concern military actions with respect to al Qaeda,'*® 

The Yoo-Delahunty Memorandum also considers whether “Common 
Article 3” of the Third Geneva Convention (so called because the language is 
common to the several Geneva Convention treaties) applies. Violations of 
Common Article 3 are also made punishable under the War Crimes Act. 
Common Article 3 addresses the situation of an “armed conflict not of an 
international character occurring in the territory of one of the High 
Contracting Parties.”'*'’ The Yoo-Delahunty Memorandum interprets this 
provision, almost certainly correctly as an original matter, as applying to civil 
wars or insurgencies occurring within a country. This interpretation is more 
consistent with the language than the competing interpretation that would 
make Common Article 3 a universal catch-all providing protection to terrorist 
organizations. It is also far more consistent with the international legislative 
history of the making of the treaty itself, with U.S. legislative history 
concerning its ratification, with evidence concerning subsequent protocols 
{rejected by the United States) that would have extended the treaty’s coverage 
to terrorist groups, and perhaps most importantly with the language and 
legislative history reflected in the War Crimes Act. The Yoo-Delahunty 
Memorandum makes these points, fairly and patiently considering alternative 
interpretations.'’" 

An interesting side note: on the Common Article 3 point, the Supreme 
Court would four years later embrace the alternative, catch-all interpretation in 
Hamdan v. Rum^eld.'^' Congress, in turn, repudiated the Supreme Court’s 
interpretation of international law on this point a few months later, exercising 
its legislative powers to define and implement international law with a 
provision of the MCA that essentially restored the executive branch’s view. 
This interesting back-and-forth-and-back illustrates that competing branches 
of the U.S. government can and do reach competing interpretations of 
international law, each within their different spheres, and that the ultimate 
resolution of such matters, turns on the interaction of the separation of powers 
and the varying powers and views of the different branches of the U.S. 


168. Yoo-Delahunty Memorandum, supra note 130, at 11-14. 

169. Id. at 24 n.66. 

170. Id. at 23-25. 

171. 548 U.S. 557 (2006). The decision was fivc-to-thrcc; the dissent was vigorous on this and 
other points. (Chief Justice Roberts was recused because he had decided the case— the 
opposite way~as a lower court judge.) In my view, the executive branch’s interpretation 
was correct, and Hamdan was in error on this (and other) points. 
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government. None of this, of course, demonstrates which interpretation is 
correct or superior. Congress’s enactment was clearly within its power to 
legislate with respect to the implementation (or supersession) of U.S. treaty 
obligations as a matter of domestic U.S. law. 

Returning to the Yoo-Delahunty Memorandum of January 2002, the next 
important question was whether the Third Geneva Convention might cover 
the Taliban, even though it did not cover al Qaeda. Was the Taliban the 
“government” of Afghanistan? The memorandum conceded that this was “a 
more difficult legal question.”'^ The memo ultimately concluded, based on 
executive branch factual understandings supplied by the State Department and 
the Defense Department, that the Taliban was more properly classified not as a 
true government but as a criminal gang or association of warlords, operating 
hand-in-glove with al Qaeda in Afghanistan. Afghanistan, the memo 
concluded, based on such understandings, lacked a true functioning 
government and was more akin to a “failed state” (like Somalia). This view was 
predicated in part on the President’s constitutional power to “recognize” (or 
not) foreign nations’ governments."^’ “It is clear that, under the Constitution, 
the Executive has the plenary authority to determine that Afghanistan ceased at 
relevant times to be an operating State and therefore that members of the 
T^iban militia were and are not proteaed by the Geneva Conventions,” the 
memo stated.'^* The memo set forth the Constimtion’s relevant language, the 
.supporting early interpretations of President George Washington, President 
Thomas Jefferson, Alexander Hamilton, and Justice John Marshall, and 
decisions of the Supreme Court consistently recognizing the executive’s 
plenary power over foreign affairs.'^’ 

While it is certainly possible to disagree with the State Department’s 
factual assessment of the circumstances of Afghanistan, or with the Defense 
Department’s factual assessment of the nature of the Taliban organization, it is 
harder to dispute that the judgment concerning these facts most properly rests 
with the President, and that determinations based on that judgment fall within 
the scope of the President’s Article II power over foreign affairs. This is true as 
a matter of U.S. constitutional separation of powers. And significantly, it is 
true irrespective of whether the regime of “international law” might reach a 


172. Yoo-Delahunty Memorandum, supra note ijo, at 16-23. 

rrj. Goldwater v. Carter, 444 U.S. 996 (1979) (mem.). Recall the relevance of this power to the 
various views expressed by the D.C. Circuit and by the Supreme Court opinions in the 
Goldwater ii. Carter case, which involved President Carter’s decision to recognize the People’s 
Republic of China and to derecognize the competing government at Taiwan. 

174. Yoo-Delahunty Memorandum, supra note 130, at 14. 

175. Id, at 14-16. 
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different result. The authoritative judgment on this arguable question of 
international law, for the United States, remains a question of United States 
law committed to the authority of U.S. constitutional actors. The Yoo- 
Delahunty Memo sets forth, correcdy, the President’s authority to interpret 
international law, including international treaty law made part of U.S. law: 
“Part of the President’s plenary power over the conduct of the Nation’s foreign 
relations is the interpretation of treaties and of international law. Interpretation 
of international law includes the determination whether a territory has the 
necessary political structure to qualify as a Nation State for purposes of treaty 
implementation.’”'^ (Interestingly, President Bush ultimately decided that, 
while the Taliban was not, in the Administration’s view, legally entitled to 
protection under the Geneva Conventions, he would exercise his foreign affairs 
and military Commander-in-Chief powers to extend, in practice, certain 
protections of the conventions to captured members of the Taliban.’") 

The Yoo-Delahunty Memorandum continued that even if the Taliban were 
regarded as covered by GCIII as a High Contracting Party, the fact that Taliban 
forces, like al Qaeda, did not conform their conduct to the requirements of 
GCIII removed such forces from the terms and protections of the treaty.’'® 
Again, it is hard to dispute the legal propriety of, and authority for, this specific 
conclusion. 

The Yoo-Delahunty Memorandum added a further argument (in the 
alternative) that touches prominently on one of the most important issues of 
the President’s foreign affairs power with respect to treaty obligations under 
international law as discussed above: the power to terminate, abrogate, or 
suspend treaties. Even if the Taliban were regarded as the government of 
Afghanistan, the memo argued, it fell within the President’s executive power 
over foreign affairs to decide whether, under the circumstances, the mutual 
obligations of the treaty should be deemed suspended. The memorandum 
noted that Afghanistan did not cease to be a party to the Geneva Conventions 
as a consequence of the fall of its prior government and the military successes 


176. Id. at i6. The memo cited the Supreme Court’s decision in Clark v. Allen, 331 U.S. 503 
(1947), as supportive authority on this point. Id. Clark recognized the President’s authority 
to determine whether postwar Germany was or was not in a position to perform treaty 
obligations under a prewar treaty. 

177. Memorandum from George W. Bush, President, to the Vice President et ai. (Feb. 7, 2002) 
[hereinafter Memorandum on Human Treatment] (accepting the Department of Justice’s 
legal conclusions but declining to exercise authority in certain respects, and prescribing rules 
of treatment of detainees irrespective of the fact that Geneva Conventions may not legally 
entitle detainees to such treatment). 

178. Yoo-Delahunty Memorandum, supra note 130, at 31-34. 
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of the Taliban. Nonetheless, the memo laid out the constitutional authority of 
the President with respect to treaties and concluded that chat power includes 
“the powers to suspend them, withhold performance of them, contravene them 
or terminate them.”'” “The treaty power,” the memorandum continued, “is 
fundamentally an executive power established in Article II of the Constitution 
and therefore power over treaty matters after advice and consent by the Senate 
are within the President’s plenary authority.”'®” The memorandum cited the 
analysis of an earlier OLC memorandum addressing the propriety of proposed 
termination of the ABM treaty with successor nations to the U.S.S.R.'®' The 
Yoo-Delahunty Memorandum did not set forth at length the constitutional 
arguments supporting the President’s power to suspend treaties— those 
arguments were set forth in the earlier memo on the ABM treaty— so much as 
summarize and apply them. The Yoo-Delahunty Memorandum explained 
several historical instances in which the U.S. had acted in contravention of, or 
had in practical effect suspended, the obligations of the Geneva Conventions 
with respect to alien prisoners. 

Consistent with the arguments of Part I of this Essay, the OLC’s analysis 
and application of the President’s treaty power was logical and correct. 
Interestingly, the Yoo-Delahunty Memorandum separately discussed whether, 
notwithstanding the validity of presidential suspension of provisions of the 
Geneva Conventions as a matter of U.S. constitutional law, such suspension 
might be regarded as a violation of international law: “[TJhere remains the 
distinct question whether such determinations would be valid as a matter of 
international law.”'®' On this point, the memo expressed some doubts, and set 
forth the arguments on both sides, suggesting that “the better view” is that 
international law permitted treaty suspension in certain circumstances while 
simultaneously continuing to emphasize the distinction between that question 
of international law and the federal constitutional and statutory questions of 
presidential power and application of the War Crimes Act.'®’ The international 
law issues, while legally having no direct bearing on the domestic U.S. law 
issues, “are worth consideration as a means of justifying the actions of the 
United States in the world of international politics,” the memo said.'®’* 


» 79 . Id. at 28 . 
i8o. Id. 


tSt. Id. at 28 n.75 (citing November 15 Memorandum to BeJIinger, supra note 53). 

182. Id. at 31. 

183. Id. 

184. Id. 
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This is an instructive and important distinction — and one that has been at 
the heart of my thesis here. International law, in the main, is international 
politics conducted by other means. International law may be highly relevant in 
that sense, but it is not binding and authoritative as law. Except to the extent it 
is made part ofU.S. law by U.S. constitutional processes — and then always still 
subject to U.S. actors’ constitutional powers and superseding actions, and 
governed by U.S. artors’ legal interpretations— international law is not truly 
relevant as law with respect to U.S. actions in the condua of war. 

The Yoo-Delahunty Memorandum’s treatment of customary international 
law is a succinct and precise distillation of the arguments that CIL lacks valid 
legal force as a matter of U.S. law; the Constitution’s text nowhere recognizes 
general international law norms, other than treaties, as a source of federal law. 
The Supremacy Clause identifies only the Constitution, federal statutes, and 
treaties as federal law. To view nontreaty international law as automatically 
“part of our law” in the strong sense of possessing constitutional status as U.S. 
law would be inconsistent, not only with Article VI, but with the need to have 
granted Congress the power “[t]o define and punish . . . Offences against the 
Law of Nations.”'*’ It would also be in tension with Article II’s careful 
description of how international law, in the form of treaties, can be made under 
domestic U.S. law. And it would potentially conflict in principle with the 
President’s constitutional powers as Commander in Chief of the nation’s 
armed forces. Moreover, in explaining the Constitution, the Framers never 
argued that international law was itself a source of federal jurisdiction. Early 
judicial decisions regarded customary international law norms as guidance 
“which the sovereign follows or abandons at his will.”'** At most, such norms 
might provide common law rules of decision in cases otherwise within federal 
jurisdiction (by virtue of admiralty or diversity jurisdiction) where there is no 
other rule of law supplied by federal law (including a contrary rule supplied by 
executive practice or policy), but even this light, Paquete Habana-ish force is 
probably a relic of the pre-Erie, Smji v. Tyson-era view of general federal 
common law and ought not be viewed as surviving outside of federal admiralty 
jurisdiction (a specialized exception).'*^ 


185. U.S. Const, art 1, § 8. 

186. Brown v. United States, ta U.S. (8 Cranch) tio, 128 (1814) (Marshall, C.J.); see 
Yoo-Dclahunty Memorandum, supra note 130, at 36 (citing Brown v. United States). 

187. The arguments limned in this paragraph are presented in the Yoo-Delahunty 
Memorandum, supra note 130, at 34-39. For further discussion of the force of customary 
international law under U.S. law, see supra Section I.C. On the possible validity (or at least 
tolerable nature) of the admiralty exccfnion, see Sosa v, Alvarez-Machain, 542 U.S. 692, 739- 
42 (2004) (Scalia, J., concurring in part and concurring in the judgment). 
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The arguments against reliance on customary international law as a source 
of restriction on U.S. military action with respect to members of al Qaeda and 
the Taliban are almost literally overwhelming. No responsible U.S. lawyer 
would maintain the contrary, though as the Yoo-Delahunty Memorandum 
faithfully records, some international law scholars nonetheless have suggested 
in academic writing that international law forms part of the law which the 
President is obliged to take care to faithfully execute, under Article II, and that 
the President cannot act contrary to customary international law unless he 
believes its commands to be unconstitutional.'*® And, of course, attacks on the 
lawfulness of President Bush’s actions with respect to al Qaeda and the Taliban 
(and attacks on the legal analysis of this memo) have continued to invoke 
general international law norms in such fashion. 

The final collection of points in the Yoo-Delahunty Memorandum concern 
the President’s exclusive constitutional authority as Commander in Chief and 
the relationship of that power both to international law and to domestic 
statutes. First, to read international law treaties (such as the provisions of the 
Third Geneva Convention), statutes of Congress (like the War Crimes Act), or 
customary international law as restricting presidential authority to direct the 
conduct of U.S. Armed Forces in the field would be, in the words of the memo, 
“a possible infringement on presidential discretion to direct the military.”'®’ 
Such a construction should be avoided, the memo concluded (citing well- 
established principles of statutory and treaty construction'”), unless 
congressional intent to pose such a possible conflict is clear. 

As suggested above, the point can be put more strongly yet: neither treaties 
nor statutes may be applied in a manner that violates the Constitution. 
Accordingly, a treaty or statute may not be applied in such a manner as to 
violate the President’s Commander-in-Chief and executive powers. If those 
powers arc properly understood to embrace the power of the President to 
determine how best to deploy troops, to determine matters of military strategy 
and tactics, to prescribe rules for engagement with the enemy, to decide on the 
means to be employed in such engagements, and to capture, hold, and 
interrogate members of an enemy force — as I submit they are”' — it follows that 
nothing in international law, U.S. treaty law, or U.S. statutes constitutionally 
may interfere with the President’s choices in this regard. 


t88. Yoo-Delahunty Memorandum, supra note 130, at 34 (collecting sources). 

189. Id. at 11 (emphasis added). 

190. Id. 

191. For a short explanation and defense, see Paulsen, The Emancipation Proclamation, supra note 
37, at 814. 
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To be sure, Congress has general legislative power to define “Offences 
against the Law of Nations” and a general power to provide rules for the 
“Government and Regulation” of the armed forces. Those powers are best 
understood as bounded by the President’s power to command the nation’s 
military forces— to direct what actions the armed forces take. If a general 
regulation of military personnel conduct or a general definition of an offense 
against the Law of Nations contradicts a specific presidential military 
command concerning the use of force against enemies in time of 
constitutionally authorized war (including the use of force in interrogation of 
captured prisoners and the use of force to impose military punishment for 
violation of the laws of war), it is most doubtful that the general statute 
constitutionally may trump the Commander-in-Chief power of the President. 
While Congress legitimately may press its opposing position with the 
legislative powers at its disposal— action contemplated by the separation-of- 
powers game set up by the Constitution’s structure and the arguable overlap of 
competing powers in this area — the President properly may resist such views in 
favor of a robust conception of the Commander-in-Chief Clause powers. The 
President’s constitutional position may be a priori stronger, but that does not 
mean that Congress could not force concessions or limitations on presidential 
power in this area, as a practical matter. (That, of course, is what ultimately 
happened in the areas of detention, interrogation, electronic surveillance, and 
military commissions.) 

The second point about the Commander-in-Chief power concerns the 
President’s discretion and authority to invoke international law principles 
offensively, against enemies who commit offenses against the international law 
of war— and similarly to apply such principles against U.S. soldiers as well, 
within the regime of military authority. The President’s authority to employ 
military commissions for the trial and punishment of enemy combatants was 
the subject of a separate (and only recently published) memo."” Both that 
memorandum and the Yoo-Delahunty Memorandum rest the power of the 
President to establish such military commissions in the constitutional power of 
the President, as Commander in Chief, to interpret and apply the customary 
international law of war, against enemy combatants and against members of the 
U.S. military forces. Thus, while international law may not trump or defeat the 
President’s Commander-in-Chief power to direct the actions of U.S. military 
forces against an enemy, international law may furnish a body of substantive 


isi. U.S. Const, art. I, S 8. 

193. Memorandum Opinion from Patrick F. Philbin, Deputy Assistant Att’y Gen. to the 
President, on Legality of the Use of Military Commissions To Try Terrorists to the Counsel 
to the President (Nov. 6, 2001 ). 
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principles the President is empowered to discern and apply, as an aspect <^his 
Commander-in-Chief powers. 

The two main consequences of this view appear to be sound as a matter of 
the constitutional power to interpret and apply international law. First, the 
President possesses U.S. domestic law power to prescribe military punishment 
for enemy violations of the international law of war; and in so doing he is not 
bound by how the regime of international law might interpret such principles. 
Second, the President possesses U.S. domestic law power to prescribe military 
punishment for U.S. soldiers based on his understanding of international law 
(or, conversely, to authorize military conduct based on his understanding of 
international law) ; and in so doing he is, again, not boimd by how the regime 
of international law might assess such matters. 

In fact. President Bush, stating that he was acting “[p]ursuant to my 
authority as Commander in Chief and Chief Executive,” accepted the 
Department of Justice’s interpretation of international law that members of al 
Qaeda were not covered by the Geneva Conventions.'^'* He agreed, further, 
that he had legal power to suspend the application of the Geneva Conventions 
to the conflict with the Taliban in Afghanistan (but nevertheless declined to do 
so). He also agreed that Common Article 3 did not apply to this conflict; he 
determined that Taliban detainees were unlawful combatants not qualifying as 
prisoners of war within the meaning of the Geneva Conventions; and he 
adopted as an exercise of his own constitutional authority, as a matter of pwlicy, 
the principles of the Geneva Convention with respect to humane treatment of 
captured persons.'^’ Separately, the President, acting on similar legal advice, 
instituted military commissions on his own authority as Commander in 
Chief.’’" 

Some of these determinations and actions were rejected by the U.S. 
Supreme Court four years later in the highly controversial case of Hatndan v. 
Rumsfeld.'’’^ Hamdan struck down the President’s order creating military 
commissions for trying and punishing unlawful enemy combatants for alleged 
crimes against the international law of war. The Court was deeply and bitterly 
divided, five-to-three. After dubious holdings that the Detainee Treatment Act 
did not withdraw jurisdiction, and that abstention until final military 
judgment was inappropriate, the majority (1) implicitly rejected the argument 


194. Memorandum on Human Treatment, supra note 177, at 1. 

195. Id. 

196. Detention, Treatment, and Trial of Certain Non-Citizens in the War Against Terrorism, 3 
C.F.R. 918 (2001). 

197. 548 U.S. 557 (2006). 
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that the President possessed unilateral authority to establish military 
commissions by virtue of his constitutional power as Commander in Chief; 
(2) rejected the view that the Authorization for Use of Military Force of 
September 18, 2001, supported the President’s action; (3) found that the 
Uniform Code of Military Justice (UCMJ) rejected military commissions as 
framed by President Bush; and (4) interpreted Common Article 3 of the 
Geneva conventions to apply and to require certain procedures that President 
Bush’s executive order did not contain. 

There is much wrong with the Hamdan decision, on each of these 
substantive points. The many problems with Hamdan have been Imd out in 
detail elsewhere, by others, and 1 will not repeat those arguments at length 
here.’’® It is sufficient to note, for my purposes, that each of these central 
conclusions was almost certainly wrong, as a matter both of U.S. constitutional 
law and as a matter of international law, and that those wrong interpretations 
had potentially very serious consequences for U.S. national security policy (and 
may in the future have such consequences). But nonetheless, it lay within the 
judiciary’s (nonexclusive) province to offer its independent interpretation of 
the law on these points, whether one views those holdings as correct or not. 
And the ultimate upshot of the Court’s decision— as emphasized by the very 
narrow, far-more-succina concurrence of four Justices”’ — was that the 
President lacked authority, in the Court’s view, to take such actions alone. If 
Congress authorized military commissions, however, that was a different 
matter. This meant that any threats to U.S. interests posed by the Hamdan 
decision could be remedied by statute. And Congress could, in exercising its 
power to interpret international law in the course of exercising its legislative 
powers, modify the rules the Court found to derive from international law. 

This is precisely what Congress (and President Bush) did, with the 
enactment of the MCA. The MCA is hugely significant, and a topic all its own. 
For purposes of this Essay, however, the MCA illustrates several important 
points. First, Congress “held” that the enactment of the provisions of the MCA, 
with respect to procedures for trying terrorist war criminals by military 
commission, satisfied all requirements of international iau'— specifically including 
Common Article 3 of the Geneva Conventions— as far as U.S. law was 
concerned. Congress also determined that alien enemy unlawful combatants 
subject to the MCA could not invoke the Geneva Conventions as a source of 


19S. For excellent treatments, see Samuel Estreicher & Diarmuid O’Scannlain, Hamdan s Limits 
and the Military Commissions Aa, 23 Const. COMMENT. 403 (2006); and Julian Ku & John 
Yoo, Hamdan v. Rumsfeld; The Punaitmal Case for Foreign Affairs Dfference to the Executive 
Branch. 23 Const. Comment. 179 (2006). 

199. Hamdan, 548 U.S. at 636 (Breyer, J., concurring). 


1847 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00401 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



396 


I774.Paulsf.n,I854 5/9/2009 5: 14:07 PM 

THE YALE LAW JOURNAL 118:1774 2009 

rights in U.S. courts or military commissions, to that extent specifically 
limiting the force of international law (in the form of a U.S. treaty) as U.S. 
domestic law.^““ Stated simply, in terms of the thesis of this Essay: Congress 
thus interpreted international law, and defined the scope and force of 
international law norms, for the United States. 

Second, Congress defined the substantive international law offenses for 
which military tribunals could try enemy combatants, as a matter of U.S. law, 
pursuant (apparently) to its powers to define and pimish offenses against the 
Law of Nations and pursuant to its power to legislate with respect to carrying 
into execution U.S. treaty commitments. Thus, whether the President 
constitutionally may prescribe by executive order such offenses on his own as 
an aspect of his Commander-in-Chief power to employ military punishment 
against enemy war criminals (as I think he does), or. not (as Hamdan held), 
Congress may, in the exercise of its legislative powers, cover much the same 
ground. With Congress and the President rowing in the same direction, there 
is no plausible issue of constitutional power; the President, acting pursuant to 
all of his own powers in addition to those that Congress grants by statute, acts 
at the apex of his constitutional authority 

Third, Congress specifically declared that the judgments or interpretations 
of international law by international tribunals are to be of no consequence in 
interpreting U.S. law adopting (in whole or in part) international law norms or 
implementing international treaties. Thus, not only did Congress declare that 
the provisions of the War Crimes Act, as modified by the MCA, “fully satisfy 
the obligation under . . . the Third Geneva Convention for the United States to 
provide effective penal sanctions for grave breaches which are encompassed in 
common Article 3,” but Congress also directed that “[n]o foreign or 
international source of law shall supply a basis for a rule of decision in the 
courts of the United States in interpreting the prohibitions enumerated in [the 
War Crimes Act].”"“" 


20P. See Military Commissions Act of 2006 § 9So(w), Pub. L. No. 109-366, 120 Stat. 2600, 2631- 
32 (codified in scattered sections of 18 and 28 U.S.C.); see id. at 2631 (“No person may 
invoke the Geneva Conventions or any protocols thereto in any habeas corpus or other civil 
action or proceeding to which the United States, or a current or former officer, employee, 
member of the Armed Forces, or other agent of the United States is a party as a source of 
rights in any court of the United States or its States or territories."). 

201. See Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 635-38 (Jackson, J., concurring). 
In doctrinal terms, the MCA placed congressionally defined offenses and military 
commissions in the strongest "Youngstemm Category I” box. 

202. Military Commissions Act of 2006 $ 6(a)(2). 
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Fourth, consistent with the view of arguably overlapping presidential and 
congressional powers with respect to international law, Congress in the MCA 
endorsed— and thus added its weight to— a broad understanding of presidential 
interpretive authority with respect to the meaning and application of the 
Geneva Conventions, including a power to prescribe additional standards of 
conduct (presumably for U.S. military and other personnel) and regulations 
for treaty violations as the President understands them: 

As provided by the Constitution and by this section, the President has 
the authority for the United States to interpret the meaning and 
application of the Geneva Conventions and to promulgate higher 
standards and administrative regulations for violations of treaty 
obligations which are not grave breaches of the Geneva 
Conventions.^^ 

The MCA is, in significant part, a congressional exercise of the U.S. 
constitutional power to interpret international law. It is an exercise of that 
power in ways supportive of presidential understandings of international law 
and in opposition to the judicial understandings of international and domestic 
law set forth in Hamdan. And it is an exercise of that power in a fashion that 
makes clear the supremacy of U.S. interpretations of international law in U.S. 
courts. 

Hamdan’s specific result was overturned by the MCA, but it nonetheless 
remains a highly consequential decision. The Supreme Court’s tendentious 
holding that the President’s independent constitutional authority as 
Commander in Chief does not include the power to prescribe military policies 
and actions concerning enemy combatants is (to borrow a phrase) a 
constitutional loaded gun, lying around waiting to cause grave harm to the 
nation.'”'* A powerful case can be made that the executive branch should 
publicly repudiate it, as a matter of constitutional principle, although such 
action would entail certain political costs. Because any concrete, immediate 
harm from the decision was so readily remediable by statute. President Bush 
chose not to take this course. The enactment by Congress of the MCA thus 
mitigated the specific harm of Hamdan but allowed its more diffuse (and 
speculative) harm to presidential power to remain unaltered. The cluster of 
issues framed by these several legal interpretive acts — executive, judicial, 
legislative— well demonstrate the division and separation, and practical 


lO}. Id. S 6(a)(3). 

204. See Korematsu v. United States, 325 U.S. 214, 242-48 {1944) (Jackson, dissenting). 
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interaction and resolution, of the constitutional power to interpret and apply 
international law for the United States. 

Hamdan and the MCA also, clearly, touch upon the issue of the force of 
international law as it concerns the detention, treatment, and interrogation of 
captured enemy combatants. This has been, rather notoriously, the subject of 
considerable academic and political traffic, as well as the topic of several 
important and controversial Department of Justice legal memoranda during 
the Bush Administration.^"^ The issues presented by the Administration’s legal 
position, its critics’ charges, and the responses of the Court and Congress, are 
obviously significant. 'Ifct they nonetheless may be discussed more briefly; 
shorn of their explosive political and policy dimension, there is less to the legal 
controversy over these points than meets the eye. 

To compress drastically: the Office of Legal Counsel analysis contained 
three broad parts. First, the Administration analyzed, in excruciating (and 
sometimes gruesome) detail, the legal definition of “torture” within the 
meaning of the Convention Against Torture, an international treaty of the 
United States, as implemented by U.S. statutory criminal law. “Torture,” as 
used in these legal texts, is a specific legal term of art with a specific legal 
meaning, distinguishable from commonplace usage, and limited to an extreme 
category of specific-intent misconduct of a more serious nature than “cruel, 
inhuman, or degrading treatment,” a statutory term from which it is explicitly 
distingui.shed. Not all of the government’s statutory interpretation arguments 
on this point were persuasive, but neither were all of them necessary to the 
conclusion. Many of them were, in the nature of things, impolitic-sounding. If 
the memorandum had been intended for public consumption, it was a work of 
extraordinarily bad public relations. Obviously, however, it was not intended 
for that purpose, but rather to provide confidential legal advice to a client 
concerning a highly difficult and sensitive issue of law concerning 
extraordinary wartime conduct. A later memorandum (the “Levin 
Memorandum”) superseding the earlier one does not materially alter the 
essential legal conclusion and ended up reaffirming all previous specific legal 
advice flowing from the earlier analysis. But it was intended for public 
consumption and public relations, and therefore removed tendentious. 


105. Memorandum from Jay S. Bybee, Assistant Att’y Gen., Office of Legal Counsel, to Alberto 
R. Gonzales, Counsel to the President (Aug. t, 2002); Memorandum from John Yoo, 
Deputy Assistant Att’y Gen., to William J. Haynes II, Gen. Counsel of the Dep’t of Dcf. 
(Mar. 14, 2003); Memorandum from Daniel Levin, Acting Assistant Att’y Gen., to James B. 
Comey, Deputy Att’y Gen, (Dec. 30, 2004) [hereinafter Levin Memorandum] . 
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unnecessary, and impolitic arguments or contentions.^"* The two 
difFerent-in-tone memoranda are interesting in part as an illustration of the 
difference between what classified, confidential legal advice looks like and what 
public-relations legal advice looks like. But the statutory-interpretation 
conclusion is in the main sound, and at all events eminently defensible. 

The more interesting point concerns an argument made in the earlier Bybee 
Memorandum but deleted from the later Levin Memorandum; does the 
Commander-in-Chief power of the President preclude applying the torture 
statute to conduct authorized by the President in the context of war? The later 
memo avoids this point on the premise that President Bush had determined 
that United States policy was not to engage in torture, for any purpose, within 
the meaning of the statute; thus, there was no need for legal advice concerning 
the purely hypothetical situation of presidential authorization, as a military 
measure pursuant to his Commander-in-Chief power, of conduct believed to 
be in violation of the criminal statute. 

The question of course merits an answer, at least as an abstract proposition. 
And part of that answer must be that, as a matter of separation of powers. 
Congress may not by the exercise of one of its general, enumerated legislative 
powers enact a statute that impairs the Commander-in-Chief power of the 
President (whatever one understands that power to be). This is, as discussed 
above, straight-out, old-fashioned Marbuty v. Madison reasoning: Congress 
may not (properly) enact statutes that are substantively unconstitutional. It 
may not enact statutes that (purport to) violate individual rights; nor may it 
enact statutes that (purport to) intrude upon the constitutional powers of 
another branch of the national government. If indeed it is the case that the 
President, as Commander in Chief, possesses all constitutional power with 
respect to the exercise of force by the United States against its enemies, then it 
is also true that no act of Congress validly may subtract from that 
constitutional power. Just as the President’s constitutional Commander- 
in-Chief power trumps a treaty, it also trumps a statute. 

To what types of actions does the trump-card Commander-in-Chief power 
of the President extend? As noted above, such power in practice is limited by 
the separation-of-powers game, and the pressures of Congress in the exercise 
of its trump-card powers (such as appropriations, and the power to authorize 
war, or to withhold or rescind such authorization). But in theory, such power 
properly extends to all matters of military strategy and conduct, including rules 


ao6. The Levin Memorandum excludes the discussion» which had been present in the earlier 
memorandum, of affirmative defenses to criminal liability in the form of a “necessity” (or 
“choice-of-cvi!s”) defense and a “self-defense" or defense-of-others defense. See Levin 
Memorandum, supra note 205. 


1851 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00405 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



400 


I774.Paulsen.1854 * 5/9/2009 5:14:07 PM 

THE YALE LAW JOURNAL 118:1774 2009 


of engagement with respect to members of an enemy force. This includes 
interrogation. This includes the imposition of military justice and punishment. 
This includes torture. To put it bluntly (if over-dramatically) ; it is within the 
President’s constitutional power as Commander in Chief of the nation’s 
military force in time of war to determine whether (or not) to kill, capture, 
hold, interrogate, torture, or release members of the enemy armed forces. Note 
well: this is a statement about the Constitution’s allocation of power with 
respect to these determinations. It is not a statement about how that power 
should be exercised. 

The alternative, of course, is that it is Congress’s powet to determine all 
these things, within the U.S. constitutional regime — that Congress could 
prescribe whether the executive may or must detain, interrogate, kill, or torture 
enemy combatants (or not). As a matter of the Constitution’s division and 
allocation of powers, this is by far the less plausible conclusion. Congress’s 
power to declare war is an on-off switch, not a thermostat. Congress has the 
power to initiate war and the President does not.^°® But once the switch is 
flicked on, the President has the power to conduct war and Congress does not. 
Congress’s legislative powers to define offenses against the Law of Nations, to 
provide rules for captures, and to prescribe rules for the governance of the 
military are all significant legislative powers. But none, fairly construed, nor all 
combined, extends its reach into the President’s power to direct the conduct of 
war; if it were otherwise, the Commander-in-Chief Clause would be a tide 
only, not an independent, substantive presidential power. The power to 
prescribe the actions and conduct of the nation’s armed forces against the 
enemy would be Congress’s, as a result of the accumulated weight of several 
peripheral powers, none of which addresses the power of military command 
directly. This is hard to square with the text of the Constitution and with what 
we know of the history of the Framers’ decisions in allocating war powers 
between Congress and the President.^”’ 


zoj. See PauJsen, The Emancipation Proclamation^ supra note 37, at 814, 827-31. 

209 . J have set forth a brief defense of this understanding of the text’s division of war powers in 
other wneing. See Paulsen, Youngstown Goes to Wary supra note 31, at 239. 

209. Saikrishna Praka^h has recently published a brilliant and compelling work of scholarship 
arguing that Congress and the President possess concurrent power over these matters. 
Saikrishna Bangalore Prakash, The Separation and Overlap of War and Military Powers, 87 
Tex. L. Rev. 299 (2008). The strength of Prakash’s theory lies in historical evidence of 
some preconstitutional and postenactment practices that depart from the mo<^l I have 
oudined here. Such evidence is potentially probative of the original meaning and 
understanding of the Commander-in-Chief Clause and of the various powers assigned to 
Congress. In addition, Prakash’s theory gives plausible content to both sets of powers. The 
weakness of the theory, however (which deserves a more complete response than space 
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THE CONSTITUTIONAL POWER TO INTERPRET INTERNATIONAL LAW 


But the point of critics of the Bush Administration’s position was not really 
that Congress, rather than the President, had the power to order the torture (or 
coercive interrogation) of enemy prisoners. The objection, rather, was to the 
specter of torture itself. The fact that Congress had prohibited such condua by 
statute, implementing the Convention Against Torture, was merely the vehicle 
for making the charge of presidential lawlessness. (Surely the critics of 
President Bush would not have been more pleased if Congress, by statute, had 
ordered torture). The concern was not with Congress’s prerogatives; the point 
was not a separation-of-powers point, but a torture point. 

That point derives, ultimately, from ideals of international law, embodied 
in both the Geneva Conventions and the Convention Against Torture and from 
the policy and moral judgments about proper conduct in time of war (and 
otherwise) that are embodied in those international agreements. One can fairly 
argue about matters of policy and morality concerning captured enemy 
combatants. But that is largely beside the legal point. The legal point is that the 
force and interpretation of these treaties, for the United States, is a matter of 
U.S. constitutional law. And U.S. constitutional legal principles, properly 
understood, indicate that determining such force, interpretation, and 
continued validity is a power almost entirely committed to the foreign affairs 
and military powers of the President of the United States. 

The Justice Department legal memoranda did not say all this. Rather, for 
all the vitriol directed against the Administration’s legal position, the 
memoranda’s actual assertions with respect to the Commander-in-Chief power 
were remarkably restrained, seeking first to construe Congress’s statute to 


permits here), is that practice often docs not conform to the meaning of the text; there are 
many |K>ssib!e explanations for why inconsistent practice may have occurred, may have been 
tolerated, and may fail to be fully probative of the correct understanding of the 
Constitution’s text. While such practice cannot be disregarded, its evidentiary value in the 
interpretive enterprise is sometimes fairly debatable. Tn addition, Prakash’s theory, while it 
acknowledges that the Commander-in-Chief Clause vests the President with substantive 
military powers to direct and command the actions of the nation’s armed forces, 
simultaneously permits Congress to drain that grant of power of any autonomous force (or 
to attempt to do so). Aggressively employed. Congress could essentially “capture” all of the 
President’s power of military command. Prakash’s defense of concurrent congressional 
authority to regulate the conduct of war is the best argument advanced to date for that 
position, but it remains difficult to reconcile with giving fill! effective content to the 
Commander-in-Chief Clause as a substantive power of the President that is not given to 
Congress in the same terms. The better conclusion remains (in my view) that the 
Commander-in-Chief power is more properly understood as marking the limits of 
Congress’s more narrowly stated minor military powers and not that those powers enable 
Congress potentially to occupy all of the same ground as the Commander-in-Chief power 
and to battle the President for primacy in matters of the actual conduct of U.S. forces in time 
of war. 
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avoid any potential conflict with the President’s constitutional power and, in 
the end, denying the need to rely on any such vigorous assertion of 
constitutional prerogative at all. 

CONCLUSION 

I conclude, briefly, with the questions with which I began; what is the force 
of international law, for the United States, and who determines that force and 
interprets and applies international law for the United States? For all the 
complexities and intricacies of the details, the summary answer is remarkably 
straightforward: under the U.S. Constitution, international law is only “law” 
for the United States when the U.S. Constitution makes it so or empowers 
U.S. constitutional officials to invoke it in support of their powers. Wherever 
the Constitution does make it so, such law is always controlled by the 
(sometimes conflicting) interpretations of the law by U.S. artors and never by 
the interpretations of international or foreign tribunals. And such 
intemational-law-as-U.S.-law is always subordinate to the superior 
constitutional powers of U.S. constitutional actors; it may be superseded, as a 
matter of U.S. law, almost at will. 

The force of international law, as a body of law, upon the United States is 
thus largely an illusion. On matters of war, peace, human rights, and torture— 
some of the most valued matters on which international law speaks— its voice 
may be silenced by contrary U.S. law or shouted down by the exercise of U.S. 
constitutional powers that international law has no binding domestic-law 
power to constrain. International law, for the United States, is international 
policy and politics. 
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HEADQUARTERS 

IIULTJ-NATIONAL FORCE - IRAQ 
BAGHDAD, iRAQ 
APO A£ 09342-1400 

iOMav 2007 

Soldiers, Sailors, Airmen. Marines, and Coast Guardsmen sen uig in Multi-National Force-lraq: 

Our values and the iav,s go\cming warfare teach us lo respect human digniiv, maintain our 
inlegrit>'. and do what is right. Adherence to our values dislinpuishcs us from our enemy. This fight 
depends on securing the population, vvhich must understand that wc - not our enemies - occupy the moral 
high ground. This strategy has shown results in recent months. .M Qaeda's indiscriminate attacks, for 
example, have fmaily started to turn a substantial proportion ot the Iraqi population against it. 

In view of this. I w as concerned by the results of a recently released survey conducted last fall in 
Iraq that revealed an apparent unwillingness on the pan of some US personnel to report illegal actions 
taken by fellow members of their units. The .study also indicated that a small percentage of those 
surveyed may have mistreated noncombaiants. This survey should spur retlection on our conduct in 
combat. 



I fully appreciate the emotions that one experiences in Iraq. 1 also know firsthand the bonds 
between members of the “brodierhood of the close fight'* Seeing a fellow trooper killed by a barbaric 
enemy can spark frustration, anger, and a desire for immediate revenge. As hard as it might be, however, 
we must not let these emotions lead us - or our comrades in anns - to commit hastv', illegal actions. In 
the event that we witness or hear of such actions, we must not let our bonds prevent us from speaking up. 

Some may argue that we would he more ctTective if we sanctioned torture or other expedient 
methods to obtain information from the enemy. They would be wrong. Beyond the basic fact that such 
actions are illegal, history shows that they also arc frequently neither useful nor necessary. Certalnlv, 
extreme physical action can make someone ‘'talk:*' however, what the individual says may be of 
questionable value. In fact, our experience in applying the interrogation standards laid out m the Army 
Field Manual (2-22.3) on Humafj /nielligt'ncc CoUtetor OperutiOfLs that was published last year shows 
that the techniques in the manual work enectuely and humaneK in elicmng information from detainees 

We are. indeed, warriors. We train to kill our enemies. We are engaged in combat, w-e must 
pursue the enemy relentlessly, and we must be violent at times. What sets us apart from our enemies in 
this fight, however, is how we behave. In everything we do, we must observe the standards and values 
that dictate that we treat noncombatants and detainees with dimity and respect. While we are waniors, 
we are also ail human beings. Stress caused by lengthy deployments and combat is not a sign of 
w(eaknessi it is a sign that we are human. If you feel such stress, do not hesitate to talk to your chain of 
command, your chaplain, or a medical expen. 

We should use the survey results to renew our commitment to the values and standards that make 
us svho w e are and lo spur re-examination of these issues. Leaders, in particular, need to discuss these 
issues with their troopers - and, as always, they need to set the right example and strive to ensure proper 
conduct We should never underestimate the importance of good leadership and the difference it can 
make. 


Thanks for what you continue to do It is an honor to serve with each of you. 

David M Pelraciis 
General, lintted Stales Army 
Commanding 
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U.S. Department Jutice 

Federal Bureau erf Investigation 


HWUkkm. D.C. 20535 


May 8, 2009 


Honorable Sheldon Whitehouse 
Chairman 

Select Committee on Intelligence 
Subcommittee on Administrative Oversight 
and the Courts 
United States Senate 
Washington, DC 

Dear Mr. Chairman: 

Please find enclosed documents provided by the FBI in response to your letter to Director 
Mueller dated May 6, 2009. This material is being provided to assist the Committee in its 
oversight responsibilities. Minimal redactions have been made to protect the identity of a foreign 
government and/or a foreign service, including the names of foreign law enforcement officials, as 
well as personal identifying information related to domestic law enforcement personnel, the 
disclosure of which is routinely guarded for security purposes. 

We hope that this information is of assistance to the Committee. Please do not hesitate to 
call me if you need additional assistance. 


Sincerely, 





Richard C. Powers 
Assistant Director 
Office of Congressional Affairs 


Enclosure 

1 - Honorable Dianne Feinstein 
Chairman 

Select Committee on Intelligence 
United States Senate 
Washington, DC 20510 

1 - Honorable Christopher S. Bond 
Vice Chairman 

Select Committee on Intelligence 
United States Senate 
Washington, DC 20510 
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UNCLASSIFIED 


DociiiDeaitProductioii 
SeD^or Sheld^ ^iSf^t^house^ Chaiiman 
SubccMiiniitte^ Or@rsi^t and iie 

Courts of on the Jiidteiary 


Street: Ma ss^ . 

9/17 -10/255001 imerview 


Qpce CongFcssioDd ASliks 
Fedetal Btaeaa of Invesdga^^ 
5/7/2009 

UNCLASSIFEED 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00411 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



406 


VerDate Nov 24 2008 
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8MSER SHHftD NftSSES A£“BS8RI, a.Jc.a. 
a.k.a. a®D ilftBBai. Si-TOMawi, a.lc»^. aSB a«BSEi 
a.]c-a- a.k.a. AB Cfflffl iB, 

Saudi AcslJia ia ISfk a£ fewaai parenb^pSarrie 
nattea H8&IB j/as tntarviewed in the pr^^nce 


Agent (FSD and Special 

Satai Ctiminal Investigative Service 


with BIN LADES. AL- 
8 ■tiae.;perlod beginj^ii 
in thlaj^jeument 




■ 'IffiSSER AL-BAHRI, hencefq, 
is incarcerated in yemen. ftfte: 
of the interviewing Agents, w) 

SAHHtJ proviclad the fglloWijigj^Sfo. 
GOn^ositlBa of OSAMA BIS SKnir 

faiiily, cOBSsUnication me^sps, ^^els, 
background, along with and®resen 


AL-BAHSI, 
he isientity 
,n Arabic, Mi- 
ng to the 
^il, cojnpounds, 
rail organizational 
individuals associated 


itonnatton ektends from 
Sruary 2001. All naines 
Fcally. 

strong religious devotions Surfaced 
rst Started attending a local 
and the Qur'an. In 1993, his 
waS^frengthened and deepened when the 
.and learned about the massacres 

s there. AL-BAHRI advised many Muslim 
eturned to Saudi from Bosnia and 
fic massacres" against the Muslim 
had taken place in the Balkans. 


RHRI stated in 1994, he convinced MARi/AH SALGH AL- 

'AMOODI/ a,k,a>, Abo AL-SA' SA' , a Saudi of Yemeni origins a'nd 


9/17-10/2/01 Sana'a, Ymnen 

262s-Ny-27W13-302 

SA 

SA SCIS 


. 10/03/2001 


lEQ 3-ld 


O00000038 
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26a-Sy-277ai3-3C)'2 


NASSER AHMAD NASSER hJ.SmSX 


9/X7-lQ/i/ai 


a friettd of hia from school, to travel with him to Boss^ for 

Jihad. stated was from 

regioa, of ttmm and later disiS fft Bosni^dwrinaBliWaattia 


for Bader, whioh was the last major ha^^&be 
Peace Agre^eht was signed, ^^%sed 

3ccc»npahia<i on the trip to Bosnia Sy ffiO MBS j 
AL-KHAfAB Aii-YEMEMI, ABU SA^ED AL-MACam andi 
Al-BAHRI Stated he and his companionsS^g^^i 
to DamasOuS, Syria. They drove from 
Turkey, where they boarded a fli:^t 
stated after arriving in Eagreb, thej^rc^B 
they were received by the KATIBAT 
BRIGAOE (MS) and surrendered thei^S^®TOrts 1 
the mb headquarters , which wa^ME^^^Bg^the 
Military Can^ in Zenltsia. 
eotqtosed of approximately 
Arabian Peninsula. gf 


o Istanbul, 
^^AL-BAHRI 
[^^^^tsia where 
9^n|pdAHTDI» 

at 

» fflPlasiteb 

MB was 

Were from the 


A3>KtfH« stated 
Zenitsfa to a miliar 


Km'd h^Bcompan^ns were sent frOm 
era in^^^ar^^^hich he did not 
45 da^Bj ^Me they were trained in the 
pe guS^gpP^," maehine guns, rocket 
^'■), tc^graphy* and condoat tactics. 


sent to th^ffira 

■fesuii^Rl in the^ 
BlbAH Al. 
gnsip was orders 

h^F in ZavidenJ 


P . J^^M^rapletion of the training, he was 
nes^^^ight against the Seldss and 

en^ve attack against the Serbs, which 
hf the Amir (Leader) of his grcsip, AL- 
. M.-Ba®ERI advised five days later, his 
retreat from the front lines' to the MB 
AL-BAHRI advised the group remained there 


***ffiiBBr oca V j. sxm av»v.wb9^V. Vrsav .v mattes 

they we^iordered to travel, to a village called Difaoy. 

stated during this period of time. Sheikh ANWAR 
S^BMMp^HASRI was “assassinated", as Were AL-flARETH AL- 
HefTTao HM12A Al-'JAZA'igil, ABO *IBP AL-NAJEI, and ABO HAMaAM 
AL-NAJAJI. The above individuals, who AL-BAHRI referred to as 
“martyrs", were traveling to visit his group in Diboy when 


ISQ B-ld 
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iJiiSSER AHMAD NASSER AL-BAHRI 


9/17-10/2/fll 


they were ewheshed in & Croatian controlled areOi 

Al-BAHRI atsatfed one week after the teeideO^H 
crtnrades retarned to Zenitsia and learne^fehev^S 
departing Bosnia hecanae of the Daytoi^Eeade 


an# his 


Al-BAHRl stated ABO AYOOB kt-=^SHM 
raerabers and inforwed them the Jihad iS 
and the Bosnian Muslims had achieved c 
stated the Amir of the MB at time was v 
JABA' ERI . M 


^oke to 

was conc^g^r 
Ah-BAHRI 


AL-BJOlRi adyised while in Bg 
the Amir Of Giiards at tl» Al-teM 
to the MB. ‘ Jr 


gfposition as 

sKh belonged 


AL-BAHRi Stated afte^he 
relocated its Headquart^^Sto t 
AA-BAMII stats^ the grS|^spei^ 
in Bihatch. Al-BAHRI Jpfated im 
Zagr^rJjgdcpartj^|ME» Sana^K 


^fte agSsBeht, the MB 

S city^p Zagreb, via Blhatoh. 
fthe f two weeks of Raaiadan 
Ldaw(i^e group arrived in 

via Istanbul, Turkey 


there for^ 
the end ^ 


akrlved in Yemen, he remained. 
d^n^Bie month of Ramadan and through 
of^Be Islamic month of Shawal . 

W oir 1995 to the beginning of 1996). 


AL-BAHRl sKted during the .end of shawal (approximately 
^8^ 1996), J^^ecided to travel to Somalia. AL-BAHRI 
^^Red he d^i^ted the Aden, Yemen airpork, for Nairobi, 
SHn^^pianied by JULAY5IB AL-YEMEKX> a Yemen national, 
a^||RBpi!^ Ai.-NAjDI, a Saudi. AL-BARRX stated HAMZA AL- 
QU'^Wlr in Saw' a, Yemen, handled all their travel 
arrangements. AL-QU'AITI advised th«»» prior to leaving, an 
individual would contact thao in Ihiifobi at the Ramada Hotel, 


B«Q B-id 


000000040 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00414 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



409 


262-NY-277013-302 


NASSea aUMAO NASSER Ai-BABRI 


9/^17-10/2/91 


and would tell them he was sent by AB0 HBTHAYFAHj|^ TbeyWere 
instruefeed net to ask the individual any duestid|^^®Poniy to 
follow bin. R|e-‘8ABR1 advised he did not^flpw fijSHra^pbsrSdl, 
but later learned he was a Somali who 


Rt-BftHRI stated after arriving i| 
individual, who ai^eared to be Sonalil 
ABU HAJER at tho Raraada Hotel and tool 
(NFI) . AL-Baflia stated on the followJ 
Nairc^i, Kenya to luq, Swnalia, wher^ 
dirt runway. He stated his two COTmf 
and A^ %dSR A3,-HAJDI, renained^SR 
there wae only One seat on thewBW^^ 
result, the three drew straw^^o d^H 
first, which won. Jf Jf 


a: :s^iier hotel 

landed 00 a 
4:Qn$,^B8^^B AL-ySipl 

^^'BARJ^ptated as 
[^B^whi^would travel 


Rh-BAHRl stated af^glarr 
transoortedr along witfflB^ner , 
military training cam^^n twi^ 
3tated\hp^re^in^^^y^e 


^hg in ^wnalia, he was 
psen^^ (SFI) > to a SOinali 
falser vehieies. AL-8iBHRI 
for approximately two 
l^&omrades, JHIAYBIB AL-YEMEHI 


indiVidtt^^^M 

'win i^J^csln^S 
of MFBAHRI and 


1 val coogiaitions , they met 21 

^"mlriggglrs*^ Of the BARAKAT Ab-ITIHAD AL- 
■tolOITllOVEMBfm . AL-BRHRl advised the 
S^^^o the specific purpose and objectives 


AL-BA^p and his two colleagues advised the 
iffl^ters of intention to travel to Ogaden to fight the 

BB^nipan ag O jsRslon against the Kuslims. "'The ministers 
only AL-BAHRl would be permitted to go to 
(aBBBBMg’tO his dark complexion. They did not Want the 
indivIrauSils with lighter conplexions to deploy inorder to ■ 
“avoid ccw^lications." Al-BAHRI advised the ministers either 
they all would travel as a team, or none would go to the 


ESQ 3-14 
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262-NY-277013-3t2 


SaSSER IfflMRD SASSER AL^Kimi 


9/11-ia/2/01 


battle- The leintstet asked AL'-fflUlRl if he and his eol^^uea 

had money and the type of fipianclal ajssistaBce 

provide to the eause- At t^t p o^t , ~ a^^BST te4<^ the 

ministers "we are not hete for the jlha^Ri the 

jihad of color-* AL-BAHRI statffld be l^®HH[fe|6itttSe . 

displayed by the Ah- ITIHAh ministers ^ he 

to Yemen. His ccsqpanions r^nained in sSmaliaiy 


After returning to Temen, AL-BAi^ ^^^^gsed to his 
cousin, the daeghter of SAh^ Ahl ^^BAHRI^QH|B^^e who 
lives lih Aden, Yemen. Ah-BAHSl A^H^mEO Ai-SajEHl 

while in Aden. Al.“8AftRI identi^^^^^a^^EB Saudi -born 

Yemeni who spoKe with a Ta* advised ABU 

SA'EED left Saudi Arabia after the Gulf 


In 1996, At-BAHRifHm-se^Te met^n individual known to 
him as.MUBSlSAD Afc-^^I, thMbroth.#^ of KHALLAD, in BEIT Ab- 


SHABA^^H 

AfghanistlRlH 
as ABU AL-sM 


K^tbs eaKwghii^^ Street in Sana'a, Yemen. 
I^^in K SpBB rt Hurad Beg, fighting with 
l^^tesHAH MASOUB'S Northern Adliance 
PSeSh^^ADAWI has two brothers in 
B , and a brother in Yemen, known 


■ AL-dADAWI CKSivinced AL-^RI and ABU 
el to Tajikistan for jihad. HUHABBAB 
ajikistan with ABU SA'EB AL-MADAHI; who 
a Yemeni-bom in Al-Madiha (Medina) , 
s with a Yemeni dialect. Af^roximately ■ 
r rival, they sent a'- facsimile to Ab- 
front of Tajikistan was "Open for 
-BAHRI departed Yemen for Karachi, 
based, tailored Eakistani/Afghanl 
clothes. He then ttsveied to Peshawar, Pakistan to Jalalabad, 
-Afghanistan, Frcaa. Kabul he moved to Takhar, Afghanistan, where 


3-ld 


OOOOOdiiOAZ 
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2g2_B3(-i-7 7013-302 


NASS&S loueu) NASSER AL-B/ffiRI 


8 / 17 - 10 / 2/01 


he stayed with , aj^toxisiately 30-36 Individuals fpf a 
three months hefote they ail traveled to the 
.border. Ah-SMIi<l referred to theses indj£idusud|R[jK 
"NORTBERN SRC^F" (NS) . l^e Bmir of the^^S^S 
SHABlOi, an as^^sciate of sheikh aSRHA j^iLAi^tPMB 


■ AL-gAHRI stated the Bitiir of the ® 
activity in Tajikistan was HAMZA AL-dS 
associate; however, he reinalned in Ta^ 
.with BIN hAOEH ifl Salalabad. AL-^^iAMU 
against the Soviets, Bost i^tably in^ 
area of Jalal^jad, Afghanistan. AL-i^l 
a BIN LAISN ogerative and a 
1889, AL-GKAHDI departed for 
he is known to live in Afgha^^can 
ttejama' (Cgiq>ouind} in Oand^^. 
«idrto-late %0s, Buscala r. Jf d sti^g. A 
-wrestler (N®TE: an ind^fflhial ^fown as 
listed as a gassenger ^[rlighM 


S HIN LAOEN 
the Oaji 
-fSlAMfil is 
iihad. In 
(ESitreiitly 
CAOBN’s 
a, in his 
» very good 
ytZA AL-GHAHBl Was 


the Ah|ffl 
ogposj^H 
Tajik ^ 
imKiszem 
returned 
,^a'ba^ 
'stayee^n 


|their.au^^ in they were informed that 

ffip) for the Islandc 

Ta jlHH^^^kad signed an agreonent with the 
nBS^gL therefore rethibied to Jalalabad, 
w^iflHUh^O-^R^iers . AL-BAHRI believed they 
onBfe 26^ Of the Islaioic month of 
Fill, 1886 ) . The BBir HAMZA Ab-GHAMIBI 
the juBBaWBfclikistan boarder. 


^ AgSHAHISiaaiglwErE 1996-EARLY 1899> 

At this g^nt, Al-BAHRI wanted to return to Yenen; 
B ^ ^ «^ ,MUHA{dBBt) AL-JA[N)HI insisted that £he brothers of the 
Sheikh OSAMA BIN OADEN in Jalalabad, Ah-' 
t^ffiHpPxSed Kh-BAHRI that BBI lABEH had "a caOse" hS 
advoBted and wanted to propose it to the brothers regarding a 
"Jihad against the Americans.' AL-BAHRl stated he and the 
.other NG members, made the trip to Jalalabad, where AL-BAHRI 


BBQ 3 -ld 
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262-»3f-2770l3-3«2 


(ffiSSBR ftHMAB NASSER AL-BiSHRI 


9/17-10/2/01 


had his first aieeting with BIN LADEN. BIN IADra!^iSCa|^TO 
issues regarding Saudi Araibia, "the plundering by the 

Asiericans and their "iitperialist plans" lij^ian 

peninsula and the Holy Lands. 


Initially, AL-SdlSI believed tha| 
understand BIN IjADEH’s message. Many a 
early from the meeting. AL-B7iHBI' n’epll 
from the NG "are fighters who fight tB 
and did not understand "the war and th 
was advocating, -9 


For three days, the remain 
IHDail as BW LSDEN presented 
documentaries, tdtich ultlmat^Pf 
brothers that the American 
was an "ocdtipation" . BIHffliDEN 
-fhihamiiiad ordered inf ideUSuo b^ 
Peninsula . AdditionalMjrBIN A 


^lnde< 
ixpell^ 
)E» uijff 


family .not to a^ ^^ 


^^^^face4to'-fa<sfe" 
bin lacw 


K sd to BIN 
gs and MC 

peninsula 
the Prophet 
rabian 
Royal 


lean j^^ps jfd Saudi Arabia . BIN LADEN 
to that Muslims would 

DDAM^^^^Tn, after Iraq's invasion of 
would protect the Holy- Lands from 
government did not listen. 
tBaiithe American "infidels" to enter 


e e N6 members to obey the Messenger of 

) order to "expel the infidels from the 
LADEN added ttet it is a religiouss 
act On accomplishing the Prophet’s 
of listening to -BIN LADEN, only 17 of 
d with him in Afghanistan. 

eetings were the following "closest 
N: 

ABO HAFS AL-MASRI,BIN LADKJ's deputy. 


000000844 
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262-HY-277013-302 


NASSER AHIKO NftSSER Ai-BAHRI 


9/17-10/2/01 


SAIF Al'-ABSt. At^MASRI, vfao was is in Se^ity 

Fox SbelKh ASQ AEDULLAH, as BIN LADEN is known ^^^|Kosest 
assoclatas. SAIF AL-ADEL is '^always wit^tbo SbBKB^PIN 
LAOBN}** and Is considered one of the le^Hlts 

ABU hURI^^D AL-MASRI is one of ^ 

AL-MASRI was placed in charge Of the ^rTM^BS traiMBMBmj^ 
after the deat^ of ABU atta al-TUBI at ieast^Q^^ 
PoBcua^ 2681* AL-FAROUQ camp hasl mov^jHftg^Od, 

HDSAM Af-DB% a.k.a., ABDUL sp^l^H^ a Saodi 
dialect. AL-BAHRI achrised he knoW^^BH^iOut him.' 

AL-^KRl stated HQSAM AL-EKXH Karafs doting the 

War against AHMAD SRAH MASOO^T 


AL-BAHRi Otatesd that 
"LADEN instructed the NS^ 
might hawe through 
hgwever< were 


ha tlS le coj|Kusio9w!^his lectores, bin 
Gjglmthei^/^o adless any coacerns .they 
AL^mOAWI^^The NS members, 
of goidanOe to seek 

U-lADj^^B^^ticularly as there was a 
^NNADeS^wANI was attempting both to 
H^he N6' and pledge bay 'at 
l^ffi^iaOee) to BIN LADEN, on their 
CffispNAD AL-JAOAHI suggested it was 
oBKers of the Arabian peninsula to 
IN LADEN, as opposed to the Egyptians 
Jjimary associates. 


Moat of the«<?Wnbers refused to address the matter with 
(^HnIHIO KL-JKCml and instead decided to individually 

BIN UhBN. some of the N6 brothers then pledged a 
fl^^^tionaliffiiyat'' to BIN LADEN, the proviso being that if a 
^BH|Qn|^^kisted on another front, the individual was free 
^■RSHPlco that location. AL-BAHRI was one of those Who 
pl^lraa "conditional bay' at" to BIN LADEN and his cause • 
against America. AL-BAHRI stated some may have pledged full 
tey'at to BIN LADEN. 


1^ B-ld 
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262“l>Rf-Z77013-3d2 


NASSER Alt-'KAimi 


9/17-10/2/01 


AL-BSBRl eK|>lained bay' at. I^jrarding to AL-BMRl 
asiially takes plaee thrt^jgh tRe tsainino oaaips:. 


OOimonly asks to itieat with SIR. liAQEK. OO^Ag 
ttalhee might gt^e bay' at to SIR UVOEM^^pis 
dlN LhDER aeotetly; usoally do that ti^^wh 
MOHAKNAD'S fatothe*. Sho t«ahon anyonStwiiie 
secretly with the Sheikh is lor secua^^^r^ 

say' at is a plenige which states 
assist and suppottr regardless o£ my 
reaaonihg/ for good or for worst, re^^llIH 
being, and <I pledge) not to challenge the iS 


the 
ibtta -t&eet 


ge to God to 
interest Or 

own weil- 


Ah-KKHRi provided the the^p 
brothers who retained with j^pTLA 
Jalalabad, of nAtom was h 

Al-BiffiRI was not awate o^jpe injj 
.other 16 are; M 


of tfflri7 

meeting in 
^HSast inetances, 
P^us fiawe. The 


1. ^80 OBEypAR »MAK1 : 
depar^ecUj^ghanistHLMT the 4 


m stated iffiO PBcypAR 
997 for an unknowt 


locatyM 
bombe^HQ 
August,^ 
ABO OBEYD 
as. JIHAD 
._^,lt,.a.^ 


ed thim^^OBEyDAH was the suicide 
Ifcte os Embassy in Nairobi, Kenya," 

later identifi^ a photograph of 
n|ffidlvidual is known to investigators 

'HTabbieh.lah al-habazi, a-k.a., azzab. 


« , a.k.a., MULLAH H0HAM»AP 

JAZZ; Al-BAHRI advised FAROOQ AL-MAKZ 
aetime in .1997, for approximately six 
ter returned to Afghanistan where he 
ines for approxiAathiy three to four 
ROOQ AL-MAKI "disappeared^ at an 
etufned to QsHdahar a few days after 
_s in August 1998. He r^aained in 
Qandahar at the BIB LADEN guesthouse and then '■disappeared" 
again. He is known to be an expert in "artillery." (NOTE: 


Kl^ 3-ld 
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262-Nlf-2'J7013-302 


NASSER NASSER AL-BAHRI 


9/17-10/2/01 


M»-BAptI later identified a ^otograph of M.-K 

ittdi'tri<taal is known to iimeotigators as A8^IX> Jj 

HSiMiAB ABi»m t^HIR Al-SAFA'DI, a.k.a.^ABW|«^ 
KWS8IRI, a.k.a., HDBAM^ OMAR AL-HARAZalfc . I c.MMB 


at This 

Iein 


3 . ABO JABBER AL'-JA[»HI; AA-BAR 
no longer involved In jihad activitie 
Afghanistan. 


6d ABo lSn 
,j^i leftS 


4. RnmiAB AL-JAimwi, a. k. a., KMALtAD 

AI.-HIJA2I : Al-^RI ^ated ERAUiA^^ in 

Afghanistan at least as rei>rc^^9^^01. was hom 

in Saudi Arabia sdid his family^pi^B^W^l otsP^- Re Is 
"Gonstantly with BIN LADEN" is SSSSB^^ffTbis , loyalty to 
BIN LAtpN. EOtALLAO lost cm^f the knee during 

•an ashrance of AlRfiU} SiOUi i®500D^^Kort:^BPBwn a ttowitzer 
niisfixed'and shcagHiel stgBk ki^LAD. recei'sed his first 
artificial llnb tram ^■pH-go^amanent^^ organisation in 
Afghartistan» but the ifflBsthe:^Hgau^^ hi» additional medical 
' ^ Malaysia! and was . 

: cou a^y i^ior treatment- of his 

AlPMn^ to BIN LADEN and the Sheikh (DBL) 
h is^HS^^btoad (out-side Afghanistan) » 

Ull^ bis inner circle. KRALLA&^s 

^^^ALctIBBh AS^SASH who helps the brothers 
H^^Wj^ana ddsdeates jihad. AL-BABRI adtlrlsed 
3|H^^lal relationship with the Sheikh! 

; talks to the Sheikh in a way nobody 

jBAELAD told AL-BAHRI that ”AB0 ABDULLAH (BIN 
find me a wife." AL-BAHRI added that "it is 
p have the Sheikh find you a wife-" (NOTE: AL- 
Sntified a photograph of RffliLLAD, This 


r\£^ot hi, 


®O0D' ^ 


Ik KKIbL 

RtO. a 


probl^^ 
known jffi 
InjUriH^ 
charges^ 
LADEN hats 
father la 
j^peciaUp 
‘’that 
explKnin* 
elffi can. 


RHALLAP 
Kvei il 
ffihLLA? 


ffining that 
r can. Also, 
In) is goiha 
^hing big jj 
>k latet Jmi 


w kiH>wn to investigators a.s TAWFIQ MOflACBiAD BlN' 
.S., SALAB SA'EED HOHAtSfAD BIN YOUSSF, a.k.a.. 


5. ABO OSAMA AL-HAJDI: ABO OSAMA left Afghanistan to an 


1^ 3-ltl 
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262-Nt-277013-302 


BftSSER AUBap HSSSER AL-BAHRI 

unknown loeatiQB in 1997 . 

6. JVL-HA^a aL-KOWftlTI: AL-taZBSl^eft 
an unknown location in 1997. 


9/17-10/2/01 


7. JSL-JaBSWI: fts prevj 

KHAttAD'S Brother, and was killed in I 
the Saliban in Kabul, Afghanistan. AL^ 
MDHABNAD first went to Afghanistan in 
■BAHRl ttid net aseet him until llM6. MUf 
KHAilffiN Gamp- HBiJAHHRD brought his 
A^hanistan in 1994 or 1995, And 
BAtA' arrived in Afghanistan in \S^Sm 
K0'A$«, arrived in 1999. 
trained at the lOtALtJflS 


rained at the 

brother, 

1^^ at^the bOGHAR 


8. ABO ABDULLAH M^pCHR^': ABMLLAH died in battle Irt 
Kashmir (I’ear unknown)^^P^ ^ 

9’. >ABU ZAID in battle in Kashmir 

(year 


10 ^ 

in Kashmir 


OKKI! AB« ABDULIAH died in battle 


. , . lla^>TSBtn^g^^-SHAyBAHI : ABU MAHOAN is a Saudi fr<«i 

the ^robah ’ tr ieB|H^fes beloved and known for having high 
mor^y standards, 1^9^11 as ' for his memoriration of the 
(ji ^ Bpn. He was mJBrrlM three years ago in Riyadh, SatuH. 

.^^ia. He deputed Afghanistan, in 1998. 

A^POMAR AL-rEtffiKl: NO additional information. 

JAFFAR AL- YEMENI; ABU JAFFAR died in 1997 in 
Ka^^*7^ghanistan . ABU JAFFAR was the son of AHMAD AL-BADA. 
ABU JAFFAR had two sisters one married to SANNAN AL-MAKI and 
the other married to ABDUL A213 AL^F^I. ABDUL AZIZ AL-MAKl 


9-id 
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262-NY-2TJ013-302 


NASSER AHMAD NASSER AL-MfliRI 


9yi7i-i<}/2/01 


cifcrently resides at tiie BXN MOEH compound in, <3 
Afghanistan. CfjbtE: late* identifiad a . 
SANNAB. This individual is known to inve^igatga 
Ai.-«xHmiAs) . mm ^ 


faph of 
aAid:D 


li, MU'AWITAH At-MADANI: MP‘A^ 

with BIN lAOEN, as of at least Febtua^ 
Africa boaibings in Adgast, 1998> BIN ^ 
along with SAQR AL-JABAHI, EKfAfflB AL-ffi 
Jse part of his personal bodyguard for^ 

15. ABO ASSIM AL-YE«EH1> a.k^^. i 
Ah-BAHRI advised ABO ASSIM is 
Hijari/Mecca accent (Note: 

ABO ASSIM is known among the^fnah 
"extra care* of himself, th^s earj^ig^ 
(the old man) . He depar tflg Af ghg^stan 
-1997. His current age jrarapproj^ateld 


^Id to 


bid man) : 

^B^cd^istan to talee ' • 
S9R^arae ALHSHEBA 
(WWE)k«own lo^tion in 
■32 years oid. 


1,6. JOHAYHAN 
departed^fghanisU 
after BKjjS 


RATriM^- BABj U advised JDHAYtKN 
n u ^^^j^^ ^stination a few days 

^I^IN tAt®N) discussed- with the 
of "jihad alongside the 
pSlRI advised the retaaining 17 NG 
ith the Taliban. 


^j^AL-BAHRl t|9^^d to the front lines to fight againstthe 
f«^s of AHMAD HASOOD, During the fighting he sustained 
agBnjury to tt^roottoin of his foot and was evacuated to 
R8|B^ . In- Kho^^ he stayed in the training camps for treatment 
SHn^axstienFfot three months. Al-BAHRI then departed Khost 
jS^^K^H^P^hece he stayed with Sheikh BIN UVDEN for 
V six months. 

From (Jandahar, AL-BAHRI returned t® the training can^ in 
Khost and remained at the JIHADSKJL Camp in Khost, for 


mmQQmB 
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2e2-NY-277013-3O2 


HftSSER. AHMAD HASSBR AD-BAHKI ' 


9/17-10/2/01 


13 


apprtsxiniately two BMWths. AL-IABRI was an adminlstfato^t'n 
this cBinp. During tills period, BID LADEN was pi&gtMBn KhDst 
and gave an intetiilew to the Aiuirtcan t e|gy iaigMBig>^y> ABC 
News in 1998 . After tBe interview, She^fl|BlN B iiaiBtel d a 
press cenfetenee attended by pa^tstan^ira Chit 
journaiisfcs* After the press confetej^fe. th&^^etiaM 
Qandahar and One Ribnth later AL-BAHR iaBo lIow@^ the Sn 
LRO^) to Qandaha#. 

At-8A8RI advised that the follow^ 

Sheikh BIN USEEN's press conference 


ABD AtTA' AL-T0KI5J^pB 
nllltary training and ^Ircai 
killed, fighting with Tal 

ATfA' , 'sensed as thdltSnslat 




SAIF AL-ADEL: SAIF AL-ADEL 
report, participating in mill 
"big gay'’ in the Bih laden c^^nita, 
with and escorts the Sheikh^^IN 


ABC 

SA^AL-ADEL is a 
ways travels 


in charge of the 
his death. He was 
, aqgj^^t MASOOD' s troc*?s . ABU 
the ABC interview. 


L-SAHAHIRI is the Emir of the 
and a close associate of BXIi 


Also fcndwn as ABO ABED AL-AZIZ r Al- 
ls exact position in the BIN LADEN 
spoke with the dialect of the Hijaz 
ABDUL HADI was later killed in Kabul. 

5.ng the press conference.,were three or four 
kistani. brothers. ''• 

^ere a number guards posted outside the press 
s. They included: AL-BAHRI, SAQR AL-JADAWI (whose, 
real name is SALEM iffiSteaK) , KHAIIAD, Ai-BATTAR, also known as 
ASO MO'ATH, and BASHIR AL-AJfAOHI, who was later killed during' 


3-ld 
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2«2-Ny-27'?O13“302 


SaSSER AHK8V0 SASSER AL-BMIRI 9/17-10/2/01 

the 0»S. aisslie attaeiks after tfise East Afeicaft Also 

RtgaeAt were. m-BAtcRiSHi and ABD OBBYOAH 

stated 7fE-BA£(R]^I Was tUe surviving su i^d e b^SIhffn Sali^bi 
an<l AEU OBEYM0 as the one who was (SE- 

EAHRI later i^ntified photc^raphs of , 

OBBY^yi, THese individuals are icnOWnj|b oBvei^aa «lBH | ^ j|^jip 
W^mmm RASHID AE-AHHALl (BAEOUSHI) HtTHM iBMBlBy 

' (Ais'.MftKlJ respectively. 


^-BAHRI had been with BIR IADEN. 
a^proifli^teiy one month when the Naii^ 
hoBhingts Occurred. Ad-bahri added 
the Bast African bondings, ABU 
at the mosque of the BIM 
a list of nasKS of those who^l^d 
compound immediately and he|p to KsfeB 
airplane would be waitino^pr tju^ndi- 


■'their families, at the 
them to Ksd^J. Al-BAHB 


n prior to 

Bed. and 
ranspprt 
Al-MASSi, 

anrt.'ShoS V.h <l»f EKfi at -MaBoT 


ipS j ^ aharjipirporcRnordar «to transport 

lApw. mo hafs ai-masri, 

^AL-AD ^& an^ heikh SA'EBS AL-MASRI, 
to an^ip^ ^ ^^litv in Qandahar (KFI) . 
k s t rara SSt^ ^see those guys leaving the 
Kgir own truclcs with their families in 
^ffi^that even BIH lADEH did not take 
^K^im. SAIF AE-ADEl later returned 
instructed Al>-B2d)Bl to di|| 
ipound, especially next to the guard 
oisned him "the Americans ate going to 


sB The next AL-BAHRl heard that an attack took place 

^^^st the T^^lcan embassies in NaircU>i, Kenya and par Es 
Tatir affl el Alt-BAHRI subsequently joihed up with BIH 
E|Rgn^^^»^rted him to Kabul, via Hilux trucks. 

^^Two weeks later, approximately 75 cruise missiles struck 
the Khost training camps. Seven Ar^ individuals were killed 
and many others were injvired including ABED ifir-ASIZ BIN 


i®Q 3-id 
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262-BY-277«13-302 


»?iSSER AHMAD BASSER AL-BAi®I 


9/17-10/2/01 


ATTASH. Also, sevAn Pakistanis were killed Hiss^SS bit 

a traiblsg: camp belot^ng to the Dakist^i giownap^ffl^r M>- 
ANSAR. At the time af the missile strik^, HA^8Bffl^®H^iIRI, 
Hbfi also uses the alias ABO YOUSUF AL-'^pO, of 

At-F^OUQ txainihg ciaqp in Khost . He ASS 

ATA' AL-TUBtSI . l^B2«iRt. advised KU-tjmmQ 
military training for the Mujahidin. ^^BAH^P^as 
HAS^M 31t.-KR7attRI , »Ao is older than is "ecsaail^^^r 

like a father by all the brothers. AL^^^Hft^sCrlbed AL- 
KtUUilRl as a '‘frleiKl and a comdapieti^^^^HH^tome slOk with 
typhoid and liMit a siSnif leant amount^^f bHBBI^CROYS: Ah^ 
bMiRX Identified a photogreg^ of Ai -KHA MlRnBH[H|[indlvidaal 
is known to investigators as HASS^^^Ai^ Ah^a BE pBg, S'k-a., 
ABDOU^ SA'EED HU^f»A, a.k.a.djlB^^^ AL-YS^FH . 


When the training cam] 
strikes, Ah-BAHRl vas in ^ 
-noted, after the East R^m 
Ah-BABRI, mm AL-JAOMfflPn 
MA0ANI to be his pers^ml 1 


strlkeh jBt 
him ba^H 
three^^raffi 
coHipoundW 
from any t 
protect inc 




B ere mssile 

w_Mh BlN^sl^w. As iKcevioosly 
bfflblngs^BlN hAES34 requested 
m AL-l^^I, and Mff'AWIYAH AL- 
Sard^^ After the missile • 
^^^Snth BIN iABEN and escorted 
gP^U) him for approximately 
they stayed in the shelWi's 
's dnty was to protect B-W lADEN 
are of the dangerous task of 
DEN, as he knew "exactly who is 


^^n the thlr^^prof the month of Ramadan (late 1998), 

Rh OSAMA gavSm interview to the Qatari news channel, Ah- 
Ira. During interview with AL-JAZIRA which took place 
Me a tentj^nere were approximately -2.1 individuals in 
Kdancej^pn addition to himself, AE-bAhRI recalled the 

*^luHAFS AL-MASRI 
ABU WOHA!®IEO' AL-MASRI 
SAIF AL-ADEL 


HSj} 3-Ld 


OSOOOOOSZ 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00426 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



421 


262-N5f-277013-3e2 


NASSER AHMAD NASSER SL-aABRII 

DR. ASHAN A1.-SAHAH1SI 
KHAI,1EA HL-MASRI 
SAQR Ai-iSifiAHl 
am MUS'AB AL-HASHIDI 
SA^ KD-HADANI 

MO HAMMAM iffi.-SA'AEDr A 


9/17-10/2/01 


With cegsrd to the last ind 
BABRI BBfeesi he has green eyes. 

Aj^toxioiately five days latet, 4j 
pensission from the Sheikh to tra vel_ 
At this time, Ai-BAHRl stated h^^^@ 
he would not be able to remalh^PilK 
settle down. The Sheikh did 
At-BBHRI, »go and think abo^it 
LADEN pseseKted AL-BAHR^^^h 0^^25 


Basted' 




l EHBte married. 

that 

sgPfe wanted to 
j^fever, he told 
e siatried," BIN 
sh as a, wedding 


. 1^-BAHRI 


memhe^^^H 

to the^l 
America, . 
BIS LADEN 
,;fhas BU^ 




be himsi 


at on ^S th ejaefeasons he decided to 
BcausS^^^pr iisappoihted when BIN 
B Tal ^^^ ybe cause that signified him a 
^- BAHRI felt that BIN LAMW's bay' at 
^^^idependente of the jihad against 
SS^^s regarding that cause, and makes 
^wto Obey the Taliban leadership. 

B the leader to racieye a bay' at 
ah ehcondltional obedience to the 


BIN LADM jWcretly gave bay'.at to the Taliban, because 
made him dfeember of the Taliban. -BIN LADEN' s bay' at to 
saliban^^ndDned his cause because it'makes him one of 
SsUm^ffifenibers and under obligation to obey the Talibart 


AL-BAHRI. explained that BIN LADTO secretly gave 
bay' at to the Taliban in 1997, but only announced it publicly 


HEB 3-ld 
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262-*H-277013-302 


taSSER ftHMAD NASSER AL-BAHRI 


9/17-10/2/01 


in 1990. m-BAHRI stated aftei; BIN LADEN’S bay' at to 
0ieiR> tbe leader of the 'Faliban, <^Dedlehj;:e and ygg’U 
lAE^ oo any oath giyea to bitt «c«^^ad4o|H|Bv 

of the religion. AL-BAHRI farther erplaJffil .aflM|Hn 
0we the bay' at to Taliban, he ia hot Ml^pend^^BS 
decisitHis and thus he eould not be thgfcltim^S^leSIM 
he has a leader above him, namely, ’ 


ffto 8iN 

eacbinfs 


SIN LADEN'S bay' at to Taliba 
tbinlc about settling down away from A£ 


^il-BAHRI begin to 


SAIF AL-ADEL tried to lustei^^Ev 
Taliban by explaining BIN LADEN^^^^^ 
howeyer, AL-BAHRJ told to AL-A^^^^®|g 
matter, and that religion caMSt bdE^H 
MASRI also attempted to chamfe AL-®b1^m 
without suecess. Afterwa^^^ ABU^mFS fj 
‘OS $100 for his expense^^gt h^^rip tg 


iion^^^fewtRT; 
^his SPa relifioas 
SAFS AL- 
Sg^^re to leave 
pRhed AL-^RI with 
y^aen. 


M.-BAHRI dei^Fted IMB ^ha J^mr Pakistan at the end 
of the^i^th of ( appsSB BM ^v the begiraiing of 1999) . 

gQ th^l^ffilaL. S^^BISL.Islaiia.G month of Shawal. 


j,» adPin wl^^^^ie^nth of Thul Al-Hija, soon after bib 
retu^^to TemenimBp SAQR AL-OADAMI a.k.a, SALEM HAHOAN in 
Sanaih. SAQR ad^^Pm-BAHRI that BIN LADEN asked him (SAQR) 
■'tdiKind AL-BAHlw In Veraen before he gets married" jscCanse the 
sSSkh (BIN LAom) wished them to marry two sisters. AL- 
K|ra.I and SAQR^rried out the Sheite* s w^ish and married 
. Alrt^nRI ' s wife is the daughter of ALI QASEM AL- 
grandfather Is ADEL AL-ANSI . 

In the Islamic month of Safar in 1999 (approximately 
May 1999), the incident of BAIT HABRA (the house of Habra) 
occurred. AL-BWiRl advised BATT HABRA is a house rented by 
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262-13Y-27T013-3O2 


RSSSER JUatftD NASS^ 

"brothers" in Sana'a, temen. "incident" was 
JULAYBIB and ham?SA a£-«a'BI 4 pianned to steal « 
frtaa a company called "somathlng like thgfcSmerlJ 


CcBapamy." The three intended to sell t h^e ^ Bfe hi 
ebtain money to parehase weapons. a< 

were to fae nsed .;t» asant a ailitary o®:atioi 
HASAN Al-MMESSm. Stated 

uncovered the plot and arrested all 
with AKSiH^, JUI.AY'BIB and K^A AL-NA'^K^ 
-Sana'a and Other locations in Yemen. 


9 / 17 - 10 / 2/01 


ISnthor^^gBB 

i were in 
BAYT BAaSa in 


During one particttlar' day, po 
Ai-BRHSl was visiting and stavtn^^^ E b 
wftNA'I (eriainal Investioatlvejp^^^M 
arrested AL-BAHRI along with^pu 
TA'Bfl {HASSasS AL-KHAMIRI>^^AYD 
NAHDI, ABE® AL-KAHIM AL-M^K, MA^^OOfi, 
'BWW' {IfflAIiAD’s brothei^gBAl-^^ sta 
indiwidnais were also ja^ste^Rh com 
incident ; AlffiMsT NAM^RL-f^^ 

and BASHJffi PiL-SttKCmiM lAL-B^Hl^Bti 
above J^MjjldualCTB^^ovid^ ^^ Ktioft 
reqa raBHaBRatt) 


8ASSAN Al,- 

con^ction to the saxBB 

ABU SHANEM, JUlAYBIB 
^titled photographs ot the 
tioftal intorwation 


fHawtel stl^M^te following indlvidualo were also 
at the hajgHB^^fapag&TM^ escape: ABQ HAHJAN, (AL-BAHKI 
^ber ija«rt3!raaB|[M|lAS ^ KHALBAD's associate and the Ailit of 
-the nl^le housRHI^ OBX. compound) ABU al-HARETH Ai-IADAHI, 
ABU^HHAB M:.-1 rA«PH^HANA AL-NI^-HI, (AL-BAHRI advised 

NA was latej|F>^led with RABE'l AL-AHDAI. in kabnl), ABU 
IM AL-QUSA^ and ABU BILAL AL-MAESVNI . 


Stated KHALLAD was also - arrested, at the 
|HSRh|n^pPiod in Sa'da by AL-AMEN AL-SIYASI (Political 
sS^^HpinrganizatioB) , days after the BAYT HABRA incident. 

AL-BAHRl was released after one and a half hours. 
Approximately four hours after he was released, he a«t with 
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262-NY-27 7013-302 


NasseR afaiSD uassER aIi-bahri 


9/17-10/2/01 


IBRAHIM AL-NIBRASS warned 7a-®HRI tha| 

police were eeazfching for RiM,, and inteaded to rajj^pnill 

ai^BAHRl stated tliere was a eoaoe of 

aiaong the brothers. Fearing truth to 

himself, '‘there is no one for you bat ^^'shei^pRHK 

add he decided to return to afghanistw! ai.4&^I^BB 

SIi-RAHIM AI.-SHa»0ffl»I in Ta 'ir assiat ellhi a 

travel arrangements to retarh to Afgh^^^#!. ™ 


A1.-B«HR1 noted that ABO NIB! 
the brothers," and had participated ^ 
where he was 'injured durinp battle^W 
information cegarding At-NiRRAS 
NIBRASS's imcle who told him 
Chechenya, AL-BAHRI advisedj^Rh-HlSB 
MOJALl who works at MARKAZ jffi t* 

to the American Embassy. Jg Jg 

AgeaAKisTOM Qgp ia^af ADGt@ 20c 


his latest 

^BLindf e is ZAHFA. 

'OEhfER) next 


AL-BAtHtl 

dep^^^^^^n t ^^ 

The jJ^ff^rO^roB 
and^nere are th^R 


B ^&th^pwYT HABRA incident he 
stayed until 8/B/2bOO. 
^g^^At-MASRl recomnended him to 
, located in the CARD BROMN area 
t' the gaesthouse in Kabul is 
was a pact of the castle of the 
It is con^rised of five bedrooms, 
e of the Amir of the guesthouse. - 
fenctions as a library and prayer area, 
atbrocmis and a kitchen. 


AL-BMpi stated be was. on the payroll and was paid 
us $64,^^h by BIN bAOEN while in..Kabul. AL-BAHRl went 
to thMol f f er ent training caaps, where he met many 
^^^m^i^FBAHRl used to advocate the cause of BIN bACSN and 
tiSjlTO^ MP Baainst America, and explain it to the brothers and 

AL-KUiRI later, moved from Kabul to Qandahar, where 
he stayed in the. BIN LADEN compound and remain to be an 


I®Q 3-ld 
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262-NX-277013-302 


NASSER AHKAD NftSS^ AL-BAHRI 


9/17-10/2/01 


associate o£ BIti lADEK. Here he w^s paid ^apat Oi 
BIN LAOEN. Oft oae oceasion, AL-BftHRI Nas aiel; ^ 
visited him in Bis house in the compound^ HheM 
furniture, a book shelf and a carpet inj^»BAriS 
joked with AI-gAWI, "look at all thi^^nd yoqj 
mttjahid (holy wariior)." S JF 

In February 2000, BIS IADE^^^d^#iAl 
bad "a strategic mission fc^ him/" was 

thought he was going to be involved wr^H^^grtyi 
against Anetioan interests. BIN lAPES \ 

to take to ABO At-BAtTAB Al-IEMENI ir^ero^^gK 
know the reason for the mpney deli vgfy . Hhen^^M 
lewen, he was met by ABB 
KHAHIRI at the airport in 
BABRI that the money was a doS^y 
wife. Part of the money wasa^r th^e^l^^^^mf I 
and ABU Ah-FIDA'A AL-XES^jPand fam^pftd tM 
-Afghanistan. Al-BAHRI a^Sed JMT ab-FIbA* A is ai 
mosgue in Yemien, and fotind BK 


saw 
ase^ he 
Rhtrself 


id ^cbanri 

was excltgljyHM 
operation 
OS sssoo 

roS^BgiPfflRI did not 
WheB^ S ^^jived in 
M^I^^^^SSAN M,- 
^BATTg^advised Ai- 
new X«aeni 

l^^mf the new bride 
travel to 

h*A is an Imam of a 
found BIN iADBH the 


BAHRI'^nB 
he toli^ffl 
responded' 
family a^ 
j^od ta^ 


bridS^^P^aken to Afghanistan, Ai- 
g geftteen years of age. Ai-BANRI ciaimed 
gQups top young, however BIN LAE^ 
ffl^hre of her age but. since her 

Afghanistan, it would not look 


gjS Bi-BAHRI *^t back to Afghanistan and stayed with BIN 
I^^N in Qandafflnc until August 2000, when he traveled back to 
sSH^with tyiS^amilv. Although AL-BAHRI still believes in the 
and the jihad against America, there Were 
that caused him to leave Afghanistan and SIN 

These reasons included Alr-BAHRI's belief that constant 
war had hardend his heart, and he started to feel that he 
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262-KY-277013-302: 


BASSBR AHtffiB BftgSER flI«-BAHRI 


9/17-10/2/01 


needed to soCten up His bsatt. There vfas also the his 

sph, HABIB, ehich him realize that he ha^ to 

take care of. Also, was worried^Uiat 

wives, who thought he (Alt-BAtHlI) was latest 

marriage to the Yemeni girl, Wonld qiv.dBiard (Si- 

BAHRI’s) wife, iastly, was s^Sl 

that Bin LAliBN made bay'at to the Tal^bn. Mr 


Not long after his return toO^^^ 
the DBS COifi occurred . Ai-BAHRI heard^^SBH 
was "Islamists" who conducted 0)e at:^^k/'IH 
left Sana'a with his wife. They alongwithaj 
3HAMI traveled to the City of AtaeMBi ^ en. wH 
there approximately four mentharoWI^^^^ 


the attack oh 

S that it 
crest, 'he 
BHAN Ai- 
»y remained 


At^BSHBI and his 
month of Ramadan ( approx ias 
family. AL-BAHRI was 
were going to Saudi AraSira 


r^utr^^^^plna' a during the 
Sely ^^erabe^^reoO) to visit her 
ise^^ leai^his wife's parents 
foD^.-umra^niinor Hajj) with SAQR 


Ai-JADAWI, His brott 


n-lawjBuL-^mtl did not secure in 
cresjl^^^^^e left his wife and his 
e an JwBM oed to leave Yemen and 
^ he was leawing from the Sana'a 
fee, was arrested on February 24, 2001; 


■ ration of the magnitude of the attackoh 
tember 11, 2001 attacks in the United 
ADEN organization, AL-QA‘EDA would 
ing sessions and meetings. As head of 
MOHAMMED ATE F, a- k.a. MO HAFS AE- 
AL-KABIR, a.k.a. Ai-KOMANDAT, Woald 
an. Those involved in developing thd 
ion would include BIN LADETN's ingrartaht 
Rimanders, such as ABU MOHAMMED Ah- ■ 
MASRI, SAIF AL-ADEL, ABO HAFS AL-MASRI, and BIN LADEN himself. 
The above Commanders are usually assisted by YAQOOB AL-DOSARI 


808Q90fiS8 
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HaSSER AHMAD SASSER Ai-BAHRI 


9/17-10/2/01 


fAL-BKHRl iaeatified the photo^aph of HAR08 as in 

refining the details or the planning stage. 

BIN lADEN will also meet wlth y^ ^ eo^^^BR^e 
eommittee to aisdess all phases and ia^Rcatio nOT g^^^t 
operation. The oonsultative conimltteejmclnde.«M^felffiati^|to ^ 
AL-HASRI, ABP AL-MURIT^I, and ATMi#te“Z;^aS^«Bi^ 


BIN lADEN and ABU HAFS AL-MM 
"hraina" of the QA'EOS organizatlrw 
(terrorist) operations. tJsaallyj ABtt.lffl 
for operations after obtaining 
approval. It is impossible 
out any mission without the jmor 
prior to in^lementation, al^eper^^iffl 
of BIN LADNN himself. S 


^:he effective 

orders 

l^^pmoEN) 

MbEd to carry 
Sheikh. 

have the approval 


The role of 
larde^, . scale operatiod 
motivate&hose seb®||l 
KHAiLAon^hpne oig«B8 


would 

of Afghann 
providing^ 


aives.^^ch as jgiSLIAD, in a 
^Q. ^yocate the caitse and 
^^^^the operation. As 
gpchers of the organization, he 


•fS n^Hble. Its 
lAO^ ISAIfAD i: 
hijd|mnd often faj 
itffiHAHR, a.k.a^ 
mtfttLAH' (BIN ^ 


igq^l^^nners of the attack operation - 
iwemiW ^^ assiqned tasks “overseas* (Outside 
iesig11|S^^^aciiitate the operation, such as 
d^^ffibuting funds, and relaying 
HqmH Alatively young, KBAiddl)t)'s influence 
||ffi&hld" desires to meet privately with BIN 
to have easy and isaiediate access to 
Sj^ates introductions. For example, IBRAHIM 
PlBO NIBRASS, "secretly* met with' Sheikh ABO 
)EK) , through FCHAIXAD's assistance. 


side note, AL-BAHKI stated be did not have the 
to speak with anyone who came from Afghanistan to 

leaSWf it was hassan al-kahmiri and ibrahim ai-nibrass were 
indeed who carried out the attack against the OSS Coie. 


msi 3-ld 
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26a-SY-27t013-a02 


MJ^SER AH»@0 NASEER AL-BMiRX 


9/17-10/2/01 


In cinjunction with a major operation, highety 
associates of BIN lADEN and AL-QA’EBA are tnforij^^ojWnhe 
reasons and joShifioatiOns for the oper aj^o n. 

BIN LADEN the following reasons/justif:i^SOns^^^B|^fe honbing 
of the DB Enttass.^ in Nairobi, Kenya InJiSgust, 


a. It was directing opera? 
Somalia, which’ 
30,000 Muslims; 


store b!^ 

^ in the death of 


b. It was the base at 

e. It was the bi^ist 

Intelligence in ^ 

East Africa; anc^F ^ W 


BIN LAD^^^ con^iued afimosity towards the O.S. 


BIIMUDEN won 

spec^^xsuic^MH 
are^^ady for maS 


S g^^^SHedge Of any suicide 

^^B er^ratives or any other group 
ciated With BIN LAMN^ Although 
ked about among rank-and-file BIN 
stood there are »' nwitoer Of • 
e suicide missions on behalf of 
are Of the identity Of any 
Kive, however he added that all brothers 


Mo^^.ndi vidua 1 USAMA BIN LADEN 'associates and AL-- 
in Yemen would hot .commit violent aCts of 
Yearai . because their families live there . However, 
so*e*Wthese individuals will act without regard to where ’ 
their families reside. For example, FAIKHK2 te-tffiKI, would 
commit a terrorist act "in Mecca inside the KA'ABA itself" 


HEQ 3-Xd 


oommoeo 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00434 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



429 


262-N¥-277013-302 


NASSER AHHS& NASSER A1.-BAHRZ 


9/17-10/2/01 


(the holiest site in Islam) if he believed there was a^^ted t 
do so. AL-BRHRl identified the photograph of 
from a photo array as MOHAMMAD CSflSR AL-M^ZI, ABED 

AL-RAHIH AL-NASHIRI. 

According to Al-fflUWlj. the Mllowin<!^&e^ 8 S EBteEN ^ 
associates ahd probable AL-QA* EE» aten ^^s ties 

who have, shown a proclivity toward vi^^jlcy They atd ^^p Kl 
in exhibiting no ideological or tel ia^BaaBii^f licts in 
coramitting acts of terror in Yemen andap^^^bf Region. Ai- 
BAHRI is uncertain of their current 


ABO ANAS Ab-TA'IZI, from 
radical. Be would advocate un^^Snl^gj|| 
Yemen. ABQ ANAS studied with^^D MuSn»| 
in concepts that BIN laden ^^ osbe ^ loS 
wahted BlW lAftEM tb carry afT ope^^ionsj 
'Islamic ^vernments such^^ th^vin Ye^ 


the consequences Of sutteyBctit^BT on t^nwjahidin. 


n, i^S^Sidered very 
litary^^)eretioos in 
Bb SD M. and believed' 
ABO ANAS 

pRnst Arab and 
with no regards to 


for BXMK 
quart^HH 

AL-SAHRlW 

Afghanistd 
close-quM 
^re pra(^ 


AL-«^I, fr| 


Yemen, is a bodyguard 




wa MByBO Ho those trained at a close- 
LOGHAR Camp in Afghanistan in 1999. 
in Qandahar, 

(NOTE; Details regarding the 
life that took place at Loghar in 1999 


E BO BILAL Ani^rawl, from Madina,- Saudi Arabia, was In 
nya betweeja 1995-1997. AL-BAHRI described ABO BILAL as 
ears Of ag^feedium height, well-built with a fair 
lexion {'"wriR.e skin") , and full beard. He was trained at 
^^CUB^^^Afghanistan, and in Chechen^a. He is known 
BWtoJ^ Bthers as one who would commit an act of violence 
asked. ABO BILAL was another graduate Of the 
raielose-quarters combat training in LOGHAR Camp in 1999. 

ABO KAHJAN is a Saudi, who has participated in jihad 


S£Q 9-ld 
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MAtSER saw KA&SSR AIH3SHRI 


9/17-10/2/01 


activities in Afghanistan, Bosnia and iEaslSBir. 1 
week in a popular Wospital in Mecca, Saudi Ara3 
NdOS's HOSB»M,. At-fegmi characterized Mb# asj 
easily convinced by leaders to ooramit a®B>of 
he travelwi to Afghanistan in 1S98, he^pi&jtn^ 
remained there for tWO months. He st^w wiy® 
knew from Afghanistan (NFl) . His tr^^^n.ga^?mj 
Afghanistan to yemen was USAVD AL-MAt^®U||P is 
C^rade of AKBhMA, gUlAYBIB, and MA£K^|^H»s i; 
associate of KHAI.BAB and OHAYBR, KHABI^nSte 
OBAVER hang out together in 0andahar4[lGMwM||& 
brothers connected: -to the HA Bta in cld^l W 
(previously described); and was ^^^^^±hose 
capture by y^bn authorities. 3 


tEasirair. to 


ABU MtlS'AB AL-tA'IZI, TaS?7 

for BIH LADEN who also aMthe 

'combat course. He is sl^wtlv ^nlt. 
MOS’AB in Qandahar in & , 


is a {wdygnard 
pir ciose-guacters 
-BAHRI last saw ABO 


LAfSN^^^ 
comba^^B 
old buv^ 
Qandahar 


'ATASE^^gAHRANgl^^iENI is a bodyguard for BIN 
kW' A^^gu^so ti ^^pfe at the close<-<]Uartdts. 

SA- in jWSE^Sa^amp . He is approximately ZA years 
Mtauch ^EMBtkAL-BAHRI last saw ABU MD'Al^:BM in 


OUAyEar KHALLAD’^ 
uppi^isiately 25 
Isj^hort in helgl 
oflBhe Hijaz red 


t tvS a reputation as a fighter much like 
er. al-hasBibI is described as 
old, with dark skin and curly hair. He 
well built. He speaks with the' accent 
western Saudi Arabia. 


^pEHMJ^DIN from Al-Hudaydah, Yemen', is knOwn to 
B&|B^B^shamsa Mosque in Sana’a. SHEHAB Was arrested by 
|H®S^ufchorities because they suspected him of having a 
TBa bcoria explosion in the Shamsa mosque in Y^en, 

KHATHAYMA, a.k.a. ABO KHATHAYMA AL-YEMENI, is "the most 
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NASSBR AHMAD NASSER AL-BAHRI 


9/3,7^1»/2/01 


radical" (and) more" extrenist than ABO AH 

AL-DIH. KHWfflYHA would likely commit an atst &|j 
without thinMttf ateodt twe canaequences . iaB 
in his iate 20s, no beard (sparse growtj^^shpS 
and has a lafqe ^woUnt of freckles on ^^face^ 
emotionai” anid insecure. KHATHAYMA wa^at thei^i 
Afqhanistan in 1997, along with a lar^^ut^M^ p; 
friwo Algeria, Tajikistan and Morocco. end 
training the individuals went forth 
. frame of miiid. After his exj^rrlence 
KitAfHAYHA would not associate or gree^T 
aSKWg the ©ttipAN trainees. He 




HASSAS Al-KHAMIRI, is a^^ahi 
Yemen, and potentially inc^^d tog 


authorities arrested him 
'a participant in the Is^ 
haSj a liver problem, 
medicine he must take jp 


Ye»ea,;f^ 

inci^iffi 

off< 
KHAMIRI 3] 


^ne mon 
Mfeet® 




I, is a^Qahi®!^^^^^OTnectton to 
y inc^^d t^pidS^^^Pitcr the Yemeni 
him 1999jy^IRSsMmts wfeil-^edaoated and 
Is^^SC Mo^nent ^ Saudi Arabia. HASSAH 
h^Kispl^d for Ah-BAtiRI all the 
staa^gi^^^^VL-KHAMJCRI's arrest in 
Kn 199a^^ed to the BEIT HABRA 
a p ercelj ^ ?B^f life. After release from 
^^ted a hatred for the Yemeni 
jPjPP^t ^ihted to the Qnited States, Al- 
Of bis prison experience, AL 
e aOceptible to bra in-washing, " which 
ducr'acts of terrorism. 


Ali-BAHRI pj^ided additional information regarding 
^8|Briduals as^Kiated with BIN LADEN and his network. AL- 
^TOLadvl setjff e (AL-BAHRl) considers ABU^AI*-BARA’ very dear 
AL-BAHRI Identified ABO AL-BARA' as KHALLAD's’ 
was arrested as part of the Bayt Habra incident. 
AL-kBp was sent to Afghanistan by his father and brotbef 
because he was having problems with the law in Saudi Arabia ; 
Ali-BARA' was involved with some gangs and was sentenced to a 
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262-NY-277O13-302 


HASSER 


3/17-3.0/2/01 


raf orm school in Saudi Arabia . His fathex and brothexa 
he will get involved with drugs so ttey fJecitiW 
Afghanistan- Ah-BARA' fell behind eheiay j^ftee 


the fountains for three days during a 
HftSCOD's forees- M/-BARA' 3^ his brot^BTi 
sandi Arabia in 19S7, but they return^p> A; 
after, approxiiaately at the end of (p. 

Reisadan) . After their retui^, the att^^^ 
and then thay went to JlHh!> hhl> tbr 
that (^iAYSR returned to Jalalabad and 
were mostly Algerians and Tunisians, .^niiS 
the camps and was present in SSostjin the 


Sd ♦ito After 

alalabad and TAKEXRIS who 

Tunisians, .^nli^l^HSteA' Stayed in 
in laost, Jin the Camp, 

itce th^aS^^^ed African 

er ^ ^ olngs, AL- 

rein^ffed®MS|Pelabad until 
uJ?ed t^Bandeffisftria 1999, another 
^RA’^^wn aMHO'ATH also went to 

-BA^Sjfel^^onted KHAliLAD and told 
Oroj B^w re was responsible for him 
R away from the TAKFIRIS. KHALLAR 
tepr his younger brothers as was his 
g^HRX advised thSt KHAIXAO ipst hlS 
Which MUHANNAD whs (cilled. t»|AyER 
RIS and currently he "hangs out" with 


leered 
» him-, to 
lost In 
p SHAH 
gB pfc- to , 


during the 0$ wlasile stritce th^ 
bombings, litgeediately after the^ 
^RA^ after getting petraissio^^o. 
Afghanistan. <»!RlfER, howey^^ reim 
Ramadan 1999, when he retiwited 
brother of OHAYER and W^^RA* 
Afghanistan and was tr^^ed l^Whi 




M ABO AB®E^RAHMAN AL-HBHAJIR' is an explosives trainer 
a^Hmaster bomb-^ker residing in Qabdabar, Afghanistan. ABO 
told At-HMI that AL-MOHAJIR Studied chemistry and 
SBSh^. He not currently provide training in the open 
^nylHg^^P^'^ndahar compound or Al-FARODQ training easgi. He: 

bomb making and chemical matters (NFIl from his 
houl^Tn the main BIN LAIffiS ccavpound in Qandahar, with 
"specific instructions" from BIN LADEN as to who- will be 
trained. It is known among BIN LADEN associates when ABO 
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SJfiSSER SHiHAp NASSER Ab-BAHRI 


S/17-1D/2/01 


ftspai, SAHHAN -travels outside of Afghanistan, it ^ fo^ 
operational purposes and only with: the express 
m0ES hiraself . ^ .M^K 


AI>-BAHai stated wife ip an ^5tl*Bn ap^^ ^K^ ve j 
three Ghildren, two hoys and a girl,. &he ol rgB ^ *• itfr 

and She is approilaately five years ija^hoys 

approatilBately three and two years 

ABO ABDBIi RAHMAN'S laboratej^^^QlMe Of the rooms 
of his houset The laboratory contai^J®tdlflB^^te and other 
equipment {SKtl . It is known awo no ^ ^- fiA* eiSE^^^aies in 
Qandahar that many brothers avoi^^^ ^ Mng AHsBkhWL BAjfflAM at 
home because they fear aft ext>le^^^^^^bij.ftcid^!: Which may be 


indicative of the situation g^MrreflreBffl 
RABBAB had brought bis wif^jlEb a 
was pregnant . While he M^his *^e we| 
‘‘children of other BIN La^w ass^rates 4 
BAfflUai's house by eatef^g th^^h a win 


1999. ABDUL 
|n9^4diul because she 
fK^ hahul, two 
>roke into" ABU ABDUL 
low into the 


laboratory. A BIN assoamte Q aasing by beard the 

indivij»9&<as ai^amp ABDCgffiiWim was in Oaftdahar, he wenr 
InsidaMBjB^se gSHShatout ^s comraotion, only to find the 
two chiraa^j^ixinqBB^g^ls in test tubes." The brother 
screamed children to be still and then 

annrn. RAHMAN cannot walk for 

' exten^^ pertoda|BH»e due to a probable lung or other 
conation he devS^^a from inhaling chemicals and/or 
ex^^sivo raaterlMs^hile working in his laboratory. 

JHL AL-B^^I advised ABU ABDUL RAHtfAN left Qandahar in 

to the August 1998 btaabingB in Bast Africa. 
iS|^^hsig^Kied to the main BIN LADEN compound one week 
oim|HBpe*^tacks . CAL-3ARRI identified a (diotograph of ABU 
ABOTc^MHAN AL-MUHAJIR. This individual is known to 
investigators as MUHSIN MUSA MATWALI ATWAH, ARA, ABDUL RAIWAN 
At-MUHAJIR, AKA, MOHAtMAD K.A. AL-HIHH) . 
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SASSER AHMAD SASSER AA-WHIRI 


9/17-10/2/01 


ABU CJStAIl AL-MASRI wa? Sb Change aS tRe KatiuMr 
•fjsesthouse. ABO £»)A8 was als«* lift ehaage ef busiga^i^lP^AS f<je 
tAe Kabul fxbiil iiites, because he was 

aecountant. Al-BKtRI advised ABO OMAR w gS ^ aeP|HSH&|be 
^SRTIAB iaiJi»rC IIHAD (EU) and late,^^ned ABO . 

QHAS is about ;31-34' years at age. W mT 


»B HHAlIt AL-MADANI is an 1 
with the Sheikh (BIN lADEN) iter a lon^ 
side BIN LADEN in the battle at laji ii 
KHALIL was With BIN LADEN in Sudan 
with him tO Afghanistan. ABO KtBtLI I, hai 
approximately the same age as 
the BIN LADEN farms ahd reside^S^^^S 


the^^^HKAROs add dame 

^ Aiwrra®l^ works in 
QaSpahar compound. 


KHALIFA AL-MASRI M 
member of the EGYPilAN ISL®1 
■QA'EDA. AL-BAHRI stated^^t 
LADEN were preyiOuSly 
thirt:^Si and durrerit3®tesid 
worfcs^^^^^BIN^^^^^uarms | 


lcn®n aaBj^rarAL- JABBER, was a 
I^D be|OTe*'he joined AL- 
y of thy Egyptians with SIN 
EIJ.^^RALIFA is in his 
in^ufe Qandah'ar ctxiipound and 
^^paarried and has one chtld. 
B^time, in BIN LADEN'S 


AiHQA ' EDA menber. His role is to 
LADQi mosque in the Qandahar 
nie Qandahar compound with his family. 

I; Tunisian, resides at the Qandahar 
y. 

TONISI; Tunisian, -..resides at the 
his family. 

MASBKEBI is in Charge of BIN LADEN 
ABO HAra AL-ARAB is Egyptian and was a member of the 
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SflSSER AfflIAD NASSER AAn66!«»I 9/17-X0/2/01 

EIJ bafojre tecoaing an AL-QA'EDA member. ABU BAfS AIi-M^B is 
short and stocky . He »as in t^iarge If the guest Kabul 

before AL'-BAHiXi took charge of it . He i^closy^Hllgifg At>- 
AQEII., and occasionally helps him with 
WVfS Ah-aSAB currently lives at the Q^^har 


MIS AI>>4<A1>7H41 also known 
QA'EDA member, about 26-27 years old, 
rectangular shaped face and cannot gr^SH 
hladk and curly. He went to Afghanis^n 
left. He is married to BIN LADY'S 14 year? 


is an 

skin. Re has a 
Kis hair is 
MBhi^tnd. never 


ABDULLAH AL-NALABI 
Tpi-QA'EOA memt^r. ABDULLAH 
who was 15 when she got ma^^d. ^^B^m 
as approximately 5' 8”, w j.'ta ^a fu^^blacj 
balding. ABDULLAH is ZS-m year^ 

travels abroad for ^ M 


g AL-^^SEIS, is an 
BSn^mDEN' s daughter ' 
n^Kribed. aboullah 
fSSrd, white skin and 
>ld and frequently 


l^lL-BARR^^^Bd thawg^^^nid ABDULLAH are good 
^came^SBMmanistSryEBaether . BIN LADEN is very 
sent his sons to ask and 


■’NS, he^ 

LAD^ AL-SHAmO] 
NA^R AL-YAt!AN J 
^ffl^arrted tio^^ 


S Ai^w^ was in Bosnia where he: gpt • 

so^nt to Tajikistan in lS®6 with the 
Irtjith the NG members who visited BIN 
ead left Afghanistan along with ABO AL- 
DDLLAH AL-TURKI. AL-SHADADl's sisters 
U SALEH AL- YEMENI, HOSAM AL-DE5EM AL-KIMYRRI, 
AL-YEMENI . AL-SHAOADI was arrested during 


^incident . 


^Hj^BjPP'm.-BAHRl Advised Abu AL-NASSER is about 24-25 years 
ol^^Tom sana'a, Yemen. TfflU ABDULLAH AL-TORKI identified M.-' 
TORKI as the former bcuclng chan^jion in Turkey. 
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bJASSBR jMttlAD SASSER M-BftHRJ 


9 / 17 - 10 / 2/01 


ABU ABED Al-RAHMAlsI AL-BADASl; AL-BAHRI 
he saw ABU ABED AL-RJfflMAN Al-BADABI sieetiag wifchj^HEJWoEN in 
Khest. ABED Al-RAHMAN attended basic tsaj^itig ||9^B|^DDIQ 
can^. Mtex ^saining %e traveled to there 

he departed to Yraiwn. ADD ABED AL-RARl^^nas 
eelatiohship with R80 BASHIR At-YEMEN^ one 
personal body guards^ who used to be An^^of 

AL-BAHRI identified the foll^W^^^vidualS as 
'^brothers frcm Aden" who participate^f^ in 

Afghanistan: Abd ai-hAreth al-ada si^b d ABU 

OHAR mrVfiSm, W AL-FATEH AD-A^^^^YSARA^^PK^I, aBu 
RDXHAY lTffl and ABO SOHAIB AL-AoaalwSgMlk. ■^KT 


AL-BAHRI advised 
participated in the jiha4JP B 
'attended the JllUd? HAI. O^S, A 
HOTfBAYFIdi also particl^wed in 
attended OIHAD wOd;.. Jr i 


H^HB^fghanistan, he 
pMRI, ^laed that ABO 
he Bos® an jihad and alsd 


Afghanistan -after the 


khal^^^mihdS 
prea®ce, he tell 
hoover when thej 
^mkh strategl^ 


MAHE|nft|^8ARRi is not aware if OBADAH is 
-BA^^Tnet ©BADAH at AHMAD AD-HADA's 
hKhen he was visiting SANNAH Ai.-WDCI, {aka 
^n OBAtOiH Is In the BIN LADEN’S 
P* he is with him and he loves him, 

LADEN is not around he criticizes the 


■■l AB^AL-WAHAB ME.-MAKI was married to AHMAD AL-HADA' s 
aBBE|||te^SE^r. ABED AL-itAHAB was killed in Juzur Al-molook 
offi^SBpS^ds) in Indonesia at the end of 199B, 

ABED AL-AZIZ At HAKI is married to another of Ahmad 
AL-HAia's daughter. ABED AL-AZIZ got married on the sams night 
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IfftSSER AHH&B NASSER AE-HVHBI 


9/17-10/2/01 32 


as SANKAN Al-MAKI, whp also was marriefl to oi»e o? RL-l 
(iaughtat. ABED At-AZlZ is AL-QA*EDA m^nber vho 
ShaiJeti . ABEO M.-AZIZ was a traine r AL-J^H 

when it was loeatett at Loghar. ABED A1 >-^Sb tacIR^ft 
training at thg ,eang>i Shile there, he,^^io|ed 

and child in Kabul. Currently, be res^^ in 

OOB^Ound. ABUX. AZIZ is described by 
sUf#©rter of the Sheikh. Al-EAHRl SJEIKB 

(ABDOL AZIZ) and he» likewise. with Ms wife 

(Al-HAOA's daughter) in Qandahat at th^ ^^^ fe|^asd. AfiDOl 
AZIZ was a trainer in AL-FAROOQ Camp^herTgBj^^deated in 
Loghax . 


Jb by the 
Garap 


ABED AL-KARIM AL-MAK|« 
youngest daughter. SANNAN 
BAHRI to marry the ybOngest^feught 
Blind. Later, BAHHAN broughfl'in A^ 
Aim to the faBiily to Bia bSM AL- H 
AL-KARIH was arrested ^^ng B 
Curreitfly Ms locatioOT:s unJ^mn 


ftd tO_SpCU3 AL-HADA' s 
wanted AL- ' 
she Changed her 
PSm and introduced 
ngest daughter. ABED 
BRA incidetlti 


just u mam 

2000. bSH 

adrised M 
Sheikh M 
.(Jamp. ojjP' 
"Qandah^. 

AL- 

th^guys . 


nie^Q^^titoe AL-BAHKl fget BILAL was 
l^bBAHRl left Cor Afghanistan in August 
back to Saudi Arabia. AL-BABRl 
THalffi^LOGttiffl Camp which belongs to the 
is the sanne as the AL-EAROUQ 
ter Bored td Helmand Province next to 
Kn the Sheikh's (DBL) guesthouse in 
led BlLAL enjoyed playing volleyball with 


am 7BMA0 AL-HADB trained at the FAROOO Camp 

n^raghar iaJS! 99 . AL-BAHRI was surprised 'to see hint at the 
Qandahar. AL-HAOA was a little bit shy of AL- 
AL-BAHRl previously asked him for his youngest 
daugWM^s hand and the daughter refused. AL-MAEA stayed in 
Afghanistan approximately 4-5 months. AL-HADA met with the 
Sheikh (DBL) once in Qandahar and once in Loghar. During a 
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NftSSER AHMAD HftSSER At-BAHRI 


9/17-ia/2/'01 


dinner in Qandahar, BIN LADEN honpred him by seating AS SIaDA 
next tp him. During the training at Loghar, the were 
tb walk 3S kilometers in military formation. T^H^mers 


advised AL-HABA, he is fergiven to do (; 
age. R1-HA0A hot^vetr Insisted to do ^ 
wanted the heavenly rewards and blessg 
B^iRI witnessed td>e events and statec^ 
making him the MOA {leader) of the ra| 
the formation and carryied their flag* 
JAFFAR was killed in AFGHANISTAN when h 
Electricity in Jalalabad. 

ABEO AL-RAHMAN AL-^HAia ^^^ 
AL-HADA. He trained in Afghan ig @gS ^^ 
RAHMAN is short and stocky, a^^asjs^ 
flandahar in 1999. HS, parti edited SS 
ste MASOUD in Kebul. ABE^a.-RAmbt ta 
•years of age.. aWB 


e" 

in whio^^P 
s ^son 'Alii' 
f^^^Msbing using 


n^ gl^ Sn of AHMAD 
is W^er. ABED AL- 
w^m his father in 
Ipaes against AHMAD 
roximately 27-2B 


eldest'. ^ 
fathei^g 
and isl^ 


ABB 


K^iL is AHMAD AL-HADA' s 
in Afghanistan after his 
IL has "blondish brown" hair 


Afghanis^ 

^n Aumj^ 


Rlwi^^^aiaed at the KHALDAN cewfi in 
was »K)Khost during the tJ.S. missile strike 


H MAKI trained at the KHALDAN Camp In 

SARI, assists ABO-HAFS at the Military 
tavides special training to AL-OA'EDA 
the training is only disclosed on a • 
SARI Speaks English, French and broken 
AL-BAKRI identified AL-0{JSARI as FAZOL 
ABWLLAH MOHM^ED A.K.A., HARON) . 
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NfiSSER AHMAD HASSER Al-BAHRI 




SA'ESK At-MASRI is a® Egyptian AJi-iJA*E0A inei^w, and 
stipeivised Gdiinitnication Sot ElK LADEH in gandafigii Hps PCflce 
was CKi^located in the Military Comlttee^ BO is 

in his thirties, has a thlch and e^tXy aj^^^j^^hick 


SAQR Al-JAKiWI ' is aij Ai-QA 
pi Ai-^HRl's. ^AQR is in his thirti« 
ijvRfeH's permissipn tp leave Afghanist< 
. peeviPttsly noted, inpkdex to get iaarrJ 
®iOB to follow «E-SE«HRr to yesien. 

and Ai-SWNH?! should mairy 
EMRl advised real name isa^B 




ABDt& »liDI AE-IRAQj^S ^ 
in Afghanistan. He resides i^KahiiM 
36 years of a§e. ^ 


#the front lines 
ppt&ximately 35^ 


SBiEM Ah-SBA 
he in Bosnia. SALEti tji 
Qandaha^Wlth the 
1996 . ' ^9H 


Slim ^udi national who used to 
|BAI.D j y and he has been in 

trained at KHALDi® in 


Saudi from Hepca, trained at tlte 
^^SAHRl initially encountered him 
mp^s, at SIM lAbEM’s guesthouse in 
*e spoke eith him regarding the issue 
HRI wanted to get married. SAMHAH is 
CIE) AiaiAD AL-'HAra’S daughters- She is 
AL-yEKENI, Who died fishing in the 
tXlcity.. ABO JAFFAK took both SAlBffl® 
o marry his two .sisters. AL-BAliRI 
ng supporter of Bin LADES. AL-BAKRl 
if SANNAN gave the bay 'at to the ' 
SANNAN and KHALLAO have a very 
previously noted, SANNAH wanted &- 
BAHRX to marry his sister-in law, one of AHMED AL-HADA’s 
daughters. SAKNAN brought AL-BAHRI to AL-HADA's bouse and the 
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NASSER AHffiU} BASSES iSL-BAKRI 


9/17-10/2/01 


father approved; however, on the following day AE-ffiBi^pas 
informed that the daughter changed here, mind Ih him. 

The daughter later married another broth^ WI^^Hk^ihed at 
the BIN jyvt^ training camps tn Afghan^^^i as 

ABDOL KAItIM Ah-mKI. AL-MAKI was ^ihose 

connection with the Bayt Habra inteic^ro Itt 

KARIM'S current location is unfenown. ^SjBml^^er atron^^^^P 
BAHRI's wedding in Yemen, and AL-BAH!^|Sbg^pd SAHNAN 
AL-HABA’s residence in Sana’a. ’SHBL 


During one of his visits tg 
BAHRI met with OWKAH AL-MAKI, ZAYE^ 

SMUSt^ advised his 

disapproved of him marrying wf^msa^ 


louse, Ah- 

«ffiR KL- 


5ABBAB told All 
HADA, is very cheap wi^ 


S father-in-law, AHMAD AL- 


AL-FAIOT 
shadadi’I 
ABU AL-KI 
Qandahat 

■ brothels 
is i^wn 
ABO 


who wane 
to inve| 
SAL^ a| 


^AL-H W^ Br is a trainer -at AL-QA' EDA's 
is married to one of BASHIR AL- 
BR^^^ADI's other sister is married to 
MH & public relations direictor for the 
■n®Chird sister is married to ABO SALEH 
e or the main facilitators in Yemen for 
i^travel to Afghanistan. (BOTE: ABU SALEH 
^rs as ABED AL-RAZZQA BA SALEH AL^HAJAR, 
ENI). 


flik AL -M jroi advised that as of February 2000, ABO SALEH 
Sana'a and traveled to^KabiH, Afghanistan, 

SAQR AL-JADABl and ABO SALEH are long-time friends 
from Jeddah. When SAQR and AL-8AHRI traveled from Afghanistan 
to Yemen in August 2000, they were invited to lunch at ABO 
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Hfl^SR aHHftD N»SSER ftL-BAHRI 


9/17-10/2 /ffll 


SAlEff’S house. M,-BAHR1 advised ABB "loves^he S||^)ch 

very much" and a strong supporter. Kow^per, >jKtiiBed 

he wae ui)a«^re if ABU SALBH is a Al<-QA'Em nemiHUIlF 


BAMJISH Ai-YQffiSI also taow^ 
7®BD AL-SAli^, is maftied and resides J k 
K abul. DARMsh is independent and do ^& 
or organization. BAiBfISH believes in’ ^8 
arid usually goes to fight on the fron^ 
Mujahidin. OARWISH Crequently goes to ^ 
lADEB and pay his respects. DARBIStt ’^jS 
since 1993. DABWISH left Afghanist^^ 
got married to a Moroccan woman 
the Arab mujahidin, darhish to ^a^ SHS 
his parents, AL-BAHBl advis^j^s 
Arabia, but they «ent to Ye^R to JsSecfE 
BARWISH is e Y«Beni who ia^gratey to Sj 
probably was born in St^^l He appr^ 
old. Ab-BAHRI stated i^ally J® 

Ab-YEME^l, KHALLAD. adPSAbE Mj^- SHAMT. 


S YAQOUy^^g^nd 
hbe Arab 

he of one of 

fet to YCTSh^ to #eet 

rdsd hiS wife. 

araately 28-29 ycats 
gs oat with ABO SAHJAM 
□ARMISR is an 


asspciat 
he usujd 


■^IBADA visits- Afghanistan 


in Chechenjra| 
lABEN Vs 

, ^ij^roJdtfWTe™ 


Wis an Egyptian who was previc^sly 
He currently lives in the BIN 
Hi. QABWISH Ab^MASRI is 

Vid- 


JW sbhaibMMwriki an American who converted from 
C^ffitianity to Ke studied at the Religious Institute 

(^MA'HAp AL-^TO'EI) directed by ABU HAFS AL-SAORITANI. 

is quit^^nd does not talk muchi -He is always in the 
and Turkmen. SOHAIB trained in the KHALOAN' 
8ny^i|^^nc most of his time at the Kabul guesthouse. 
slroHpPpt at the front lines against AHMAD SHAH MASOOD's . 
forCffi^^ong-side the Taliban. SOHAIB has white skin, a 
reddish face, and light brown hair. He is about S'lB" in 
height, and skinny. He has a soft beard, described as similar 
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8SSSER AHMAD NASSER AB-BASSI 


9/'17-10/2/ei 37 


to that 0t the GhitteSe people. At-^BAHRI saw SUHAOT's 

passport. In the guesthouse in Kabul. SOHAIB susjite^ 

passport, ahd AL-BAHRI, as the ABir of 

In the closet. AL-B2UiRI recalled rbat 

canceled by the Aii«!rican consalate in 

that the naroe on the passport was s<w^^ing dlB 

BAHRI could not recall the exact natie^^ th|Kasspoin 


^^ Icaa 

Ms 

> saw it 


SAliMAK M,-I«AdRITANI is an 
AL-SKAR'El, (ReliMous Institute). AL^pl|^9 
SAIHAlii ga#e in the Institute about aw^RygaH 
iaflai^rt and inducjud all who were pcgge nt? a 
evecybody wanted to do a magtyr^g^^^Mlon 


B in (wWUj 
1 a lecture 
Lons that 
stated 
itey heard 


2AXN A1.-&BEOIN A^ZDBAi^M^ 
Caiiip, AI-BAHRI adeised KHftffiAJJ in 

Arabs and it is headed mHbBN Ak^HEIKN 


H^r the KHAIiDAN 
ffldent camp for the 
-IIBI . 


ABll KHABAg ^yMASRaj^MdSg^^ a Camp in Duranta to 

B oiso^SHjH^^^ and chentical warfare. 

ney . does not ■ soj^iort ABU 

a he believes that 'its harais 

KgBAHRi explained, (dtiiBAB 

a teahlng of explosives such as 
[Srapare the ingredients for a cup 
(rally build a hu$e truck bomb with TNT 
t.''' AS® laiABAB's can^ is currently 

AJID ABCBL BARI resides in tondoft, 
Ab-BARIfs connections to AL-QA'EtBt or 
im on AL-JAZIRA participattng in a 

was in-charge of the ADVICE AND • 
REFORM COMMITTEE in London. At-FAWAZ was arrested by the 
British authorities which saddened BIN LADES. According to AE- 
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NRSSER AIBBM) NftSSER AL-BJVHRI 


9/17-10/2/01 


BfiHRI, 8I1S lADEH B5, we said to KHALI®, leave aiid 

eone to Mfhanistan, ItoWeeet tie did not listen, 
ttesdribed iyE,-FAMAZ as "a good ejeengla^ aod a that we 

hope God Will compensate us in tet^;^. jA|^BAHa8BSb|[d K- 
FASAZ was at one jpolnt in-charge of fti^feblQ 


KL-BASRI advised the leaders 
is made of the below listed BIM lADEN , 


MiGll of SB-QA'BOA 


ABB HOtUdaiB® AL-MASRI. fEGYP Tl^l: 

SAIF AL-ACBi. (BGyPTIAM) 

ABB KAFS Ali-BafiRl, a. (E^'tIAH) 

ABU MATS AL-RAaBITANI 

ABU BA' ED AL-HASRI , fMBmgr 

DR. AiiBSN AL-ZAWAHia#(EGY|MA«) 

ABU ASS3W AL-MAGHR^K (H^^CAM) # 

ABU BAFS AL^^sRI the above stationed 

ittaivi'<3^S wbuld^^«arly BIN LADEN . On occasion, 

all of^l^^wouldH^^tivejlQ^^t at tdtlch tiine AX.-BABRI 
jokin^TOg^^ tSHHHfetera ttsed to say, ■"Ai-shiba, {the old 
men), aiM BKeB B to q, mS|^^[^lp us." 


' resp^^^elearo 
as at least ft 


the Structure of various AL-QA'EOA 
of the BIN LADEN’S associates in theiX; 
sttions this information was current 
ary 2000. 


JH a. The Mil^ffary Cceamittee; The offices of the Military 
{^mittee werej^)cated outside and adjacent to the main BIN 
S^m^COflip^^^in Qandahar, Afghanistan, the Mlitary 

headed by ASU BAFS AL-M/{SRX a.t.a. ABO-KAFS-AL- 
M-CCmeVNOANT. Deputies included BAQOUB Al,- 
DOS/IRXT ^Al-BAHRI identified a photograph of Al-KJSSRl . The 
individual is known to investigators as FAZDL ABDULLAH 
MBHAMmed, a.k.a, HARUN. Assisting ABO HAFS on the Mlitary 
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KHALI21D. 
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coKndttee, for toafters related to computers, topgtgyapjQpfegi 
surveillance, is fJAO 1^- IRAQI, assisted by ai»- 

URDINI a Oordaniau speaks English. A§ggi. 8Affl|R||rtojured 
in his right eye in 1999- Ke is marrieea^ ona^Hffib- ftYHSM 
AI>-ZA8At3IRl' s daughters. ff" 


b. The Special Operations Comnit 
Special Operations Committee were lot 
Committee building, although it was o 
OperaticHis is actually a part of the 
was hes^ted by ABO flltES AL-tffijSRl, Ai^ 
SJi?-jSE)Ei. may also be associated eitj^ 
committee:. 


'Special 

S^ommlttee. It 
^%ed that SAIF 


c . Public Kelat ions/Hed^^V 
adjacent to the Waln BIH -c 
by ABO B0SSEI8 AL MASRI ar^ABO 


outside and 
TOahar, is headed 
91, 


d. Finance Commitl ^ m 
by Sheikh SA*ED AI.-HA®?, wh 
whoAghe Am 


Finar^^ Ccamitts^ was headect 
^i^Ptor of funds, and AL- 
^^laries. 


located 
ABO SOHAISffi 
eaa^ .HUS'' A||^ 

funds^ HAYS 


r !nie Qandahar gaesthoose was 

lanal^^9|^^/ center. The Amir of Reception was 
lUEI, 'taQEWt of Ddcumentatlon and Valuables' - 
of public Relations and 
Hn^^-HbLUD AL YEHENI, and the Amir of 


ft. The Coramffiications Committee: The office of the 
Sunication C^ntlttee was located in the Miliary Comaiittee 
l^ng. The of the Committee is SA'BD AL-MASRI . 


te^P^s House (for unmarried mujahidin) : This house 
rnffliig in the main BIN LADE8 compound in Qandahar. Its 
5s ABO MAHOAN AL-TA'EFl, a close friend and associate of 
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MASSCR AL-BAHRl 


9/17-10/2/01 


h.. I!a^ing Opnunittee: iMs t»Biiing Coramititee vas 
sao JMaWftH ftIr-Sa'EIDI, wh# was assisted by fiTO «fc ll 
and KHALIPA AL-MRSRI. 


i, EGIPTISS ISiaMIC OIHAD (Eld) 1 
tbe EIJ is DC. kyMAH AL-ZAWflHIRI, whoi 
deputies included ABO Alr-SAfaH and MCffl 
Al-SAMAH and SVIAH ceside in Kabul. | 


pershin 

bsided^ 


1. Front lines: The Amir for Fron 
A1-I««3I. 4 

)c. Sraining Camps: The Ami^^^^ 
ABO MOHAMMAD AL-MASRI. Artille^P^^g 
IBRAHIH ai-TEMEMI, and basicjMTlitaJ® 
HAMZA Al-DOOSl, HOSAM AI.-DI]#^-HIt^fi 


SS ABDOL HADI 


traxi^p^aines was 
was ^^ded by ABO 
^d^^was directed by 
BH^U.HA AL-MAKl. 


1. SPEUPI ABO ABDOJ 
detail; the Amir is AB^ 


K BIH^DEN 
IM :»-MAGHE! 


psonal security 
M, a Moroccan. 


a tary Co?mnittee Officeg and are not 

llg: any Intranet server , Secucity 

retained by SAIF AL-ADEl. Every 
B^utet and BIN tADBN meets with the 
^to discuss their issues, 

TOATWINS (lATE 1999) 

d in the second half of 1999, BIN 
ely 30 graduates of a ^’close-combat" 
the L068AR train^g cavap in 
g was facilitated by KHAILAS. 
a Fakistani trainer, known as FABOOQ 
. ly 36 years old, speoifieally for the 
purpose of instructing hand-to-hand and close-combat 
operations. The trainees were provided training in Tee Kwan 


eo«doE07,7 
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BA5SER ajlMAD NASSfiR At-BAHRI 9/17-10/2/fll 

0c(, other f^cms of nairtial acis and "cl<?ae-©tdar, 
drills. 

AL-BAHHl stated after the gr 
course, the Glass traveled to ^ndeha: 

LADEN who leGtured thea aljout the: ©pe: 

East African bombings. BIN LJUTQi. dl 
typ& Of explosives used and the piai 
attack. 

KHAUJU) served as the actai! 
training session. AI.-'BAHRI provided 
graduates of the OOUcse. They inclu' 


41 






SANNAN AL-MAKl, (preyiou^ 
KBAI.I0 AL-MIHDHAR) 

IBRAHIM NIBRASS; pri 

AEKJ BILfll, AL-MAI 
Saudi, who escaped 
for 


ihort in height, arid a 
following his arrest 
In 1998; 


eMi 


also ao escapee from detention in 
jient in BAit HABRA; 

; previously discussed as being 
ZI, currently a- nieod»er of BIM LADEN 's 
.-TA'EEI, currently a member of BIN LADEN's 


'AB AL-Hashidi, who is often seen at BIN lADEN’s 
guesthouse; 

ABO' TALHA AL-MAKI who is described as having long hair, ■ 


EUSQ 3-ld 
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NASSERi jmtm SASSER AE-BAHRI 


9/17-10/2/01 


dark skin, is between 25-26 years old and an expert in 

ABO ceAFEAR AE-SRAl^I, a Saudi; a Mmg 

ABO TORAH AE-HAJBl , who is descr:^pas 
apprOxilnately 1.75 net ers (5*9*) tallapnd h a^ ^i 
a slim build and a long beard; SL 


AL-H0''ftS«SE« Ai-iHVHRANI, who is J 
20f-21 years old, has a "soft beard," a 
Ab-SSTTAS Ab-Tf EMSaJI , who was a pievio^ 
security detail. AL-BATTAB trave leijt^f 
February 2000 . 


^ a^rokiiiiatily 
fell in height; 

iS^^DARAR in 


Ab^ftAHRI Was shown 
a copy of which is em 
envelope. The fact tha« 
KESBOp/TANBOM photo bM 
a revfe«o£ the phcdbgJ^ 


tJ^maih^penbomSpaS&Dto .phbtdgra{Ri book 
^Sed ii^he a^pched FO-340 (lA) 
pm.s b|®c was^Sown as the 
was ^^^^d%sed to AiL-BARRI. After 
k, A^H^^ ^^ dent 1 f ied the following: 


lAEKR'S^ 
Arabic Ana 
as SHEIK^ 


TAHYATia-KlSI who resides ill BIS 
with his family. He speaks both 
^rehph 60V is known to investigators 


invest^ 


Iso ABO YAHAYA AL-KIHI . (Photograph 6A is 
as SHBXRH Al^P SALIH SWEDAH) . 


Photograph^ is ABU SA/EED Ai-‘KIVI who Ab-BAHRI first met 
^9^96. ABU AIi-KISI was last khOwn to be residing in 

LADENKcsiipound in Qandahar, Afghanistan. (PhotOgra^ 7 
n||M^i^^vestlgators as HARUR ABOISHEIIOi ^USA) . 

^^raotograph 21 is ABED AL-WAKEEL At-MASRl. The last AL- 
BAHRI knew of him was that he was in Kabul. Afghanistan. ABED 
Ab-BAKEEL used to reside in Che Qandahar compound that belongs 
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n»ssSr aaaaB sj^sssr 


9 / 17 - 10 / 2/01 


to BIN LADEN. AL-BAHRl did not lt?MW if ABBO 
currently in Qandshir or in Kabul- (Kiotograph 
investigators as MOSTAIA HOHAHBD ESOHIL) ^ MUMr 


PKOtOtrapb 6Sa is SBD HAFS SL-HAS 
f0»IR, a.lc.ai> WE C<»aia8ta«t. SO addi 
has already realted about I>ilK<.0e ach® 
fierce fighter, even fiercer than 
has injured one of his bands, ms re” 
.goes back to IWe Soviet jihad wh«a ABU 
fought the battle of Jajt againet th^ 
advised- doting the battle of JAJI. 
officer, the*) Stood up on offlce^^^ 
to UBL Oil a oalkis-talkle 
Russian officer under his sl^^*. 
charge of the ollitary con^ttee. J^ho 
Investigators as MUHAMMAD^EP) •JW' 


a. ki 


K i BIN LADEN 
lADEN 

* Russian 
SReafcing 

■had a 
serson in 
5 known to 


Photograph 71 is 


an Eg^tian who ja-BAHRI 
BuiRI j^Rurt^rely unaware if tie is in 
FHe waaEaBH ^P ier at the Faroug Camp. 

L to lig ^ pSiators as AEHED M(;aiAMED 

^^^a.fc.a., YOUSUF al-dusari, an al- 
^H^ffilish, French and broken Arabfc. 
raH^n 1998. He was last in Oandahar, 
ou?^his faniily, in BIN lAl^Vs compound. 
f»B0 HAFS on the military committee, 
to investigators, as PAEOL ABDULLAH 


JB|i PhotograjS^ is AL-BALODSHI, a. k.a-lOBtLID SALIM who AL- 
first in Jalalabad, when AL-BAL&USHI was sieetihg 

Later, AL-BABRI developed a relationship with 
mMbSWSmt who he described as religious and as a '‘fierce 
vaictaxt who is loyal to the Sheik and has mesmorized the ' 
Qur'an. AL-^HRI advised that the best thing that can be done 
with AL-W®Q1JSHI in America is to execute him, "he wants to be 


0000&0980 
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a martyc wd does not want to live." (Photograph 3 is J^mm to 
investigators as Mohamed Rashid 0^0 Al-0WHAI.I^^)t^Pr*WI.Jl3 
s;a.iH SALEH 6IN RASHIB) . A 


Photopaph 5 is OSAMA AL-KI»I Hh(^ 
Khost in 1937. J^-KUIRI described hin^ 
old. He c'iaiffiS he is from Arabic orig^ 
in Kenya. SL-MiHRI described him as ^ 
Of trocics, ana currently is plving ^ 
Japanese truck la»own as Henna. ^ 

truck from the cont^und to the farmsi^ 
is expert in driving tanks. He iSa^ 
player. He does not frequently 
is singie and AL-BAHRl last eo^p^^^ 
Qandahar sa^ound where he Ijsra wi^^ 
His closest friend is ABED A1 

to his house at the coop^^J. AL- 

Pakistani HAJEAKAT AL-AH^^Ttra ^^ g can 
of any connection DSAb^pE^KIMS^as t^ 
bikings, (^otograiph SjTs kn^atoir^ 
MOHAHHEaaMLY MSATjMiW 


water by 

single spiys. 

Who invites him 
^slp'was trained at the 
&. AL-BAKRX is unaware 
the East African 
stigators as fahd 


Ta*eri, 

Ta'iz, whdU^^m 
Qandahar 

KHAL^^^IIA^ 
j^hotograph ) 
pz^m to the mortj 
(^Kently lives^ 
jKjffioximatelv jff. 


I ^^^H^^TAL-BAyl'HAM who speaks Arabic in a 
dia^^^^^assQCiating with individuals from 
Al-BAHRI met him in 1898 at 
at the Al-Parouq training camp. 
ffiHl^|to ral/HCIS investigators as AHMEB 


U^MUtHAHA AL-SSDANI, who he wet in .1998,. 
S iff Ramadan (late 1998) in Kabul. AL-StlOHNl 
It the BIN laden’s guesthouse in Qandahar. In 
►3, he was in TAJlKISTAN. with I®« AL-KHATAB. 


B8^^jgg raph.^y is known to investigators as MIR GHAMI K&BSlt 

VH^P^aph 2€ is AHMAD ABDULLAH AL-AIMANI (the German) . 
Thi^^^K^rafA is not recent because AHMAD was “bald and 
loolced different*, m 1997, al-bj^ri met AiasAD in Kiiost, when 
AlffiSAD was aH explosives trainer in the military can^. AHMAD is 
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SftSSER AHMAD SASSER AL-HAHRI 


3/17-10/2/01 


sn4 ha was probably a menbat of thb @A 
ISiUSBIYAH (lalaraic Sroup) . Al-ALHA»I was tfta Sbi 
tba attack gainst the American Binbassy io Tanii 
met with AL-asHRI in Khost prior of hi^g^artol 
Africa. ?a-T8AMRS claimed he was unawa^^PSt Ah-^ 
dastinatibh at that time and presomed^p was a® 
Qandahax. AE-BAHRI recalled Al-ALMASl^fes ugSK 
brothers" were' saying "he likes iittl^^^gy^ and 
spspieiotis of his morals. AL-BAHSI as^^n»^Ah 
defend him in case he heard anybody 
{^otograph 26 is known to investigate^ 

AllAH AWA0H). 


ranber in 
hrAUffiiil 
BSt 


he woold 

s KHALI r 


Photograph -27 is ABO OBBXag 
members of the HP in TaiiJclsb^^ 
members who stayed with 
time Ki-BAHRI met him was^jOT 1S3J 
JkSih because he looks I^^mesian 
relationship with AI.-F^®ffe A^^ 
FAROOQ. said. {Photrmr^ 27 


wholes one of the 
17 HG 

I feg^ffl^an. ithe last 
IP the |Biimer5 calletf him 
^ABO Q^YDAH had a close 
iKI ano listened to everything 
tow^^> investigators as MHRD 


members 
membecs 
33 is kn™ 
^0 


FABODQ Aii-t^KI r Who was One of the 
^^an. He: was one of the 17 HG 
^wAOEN in Afghanistan (Photogrsfdi 
P% as ABED AL-RAHIM AL-NASHIR, a.k.a 
AL-MAKI) . 


J^hotograph W^pABO MOHAMMED' AL-MASRl , who is married 
aniaRairrentlv li^s^n Qandahar. He was in charge Of the AL- 

Camp andBne of the leaders of AL-OA'EDA who was always 
«|R BIN LADB^^t appeared he studied theology because he is 
H^B||£ollgi^^smd extremely knowledgeable' on the Qur'an. 
w||BB^te(^pn2 is known to investigators as ABU MOHAtBCED 

^'Riotograf* 60 is an old photograph of SAIF M,-ADEI.. since 
the photograph was taken. He had an injury under his right eye 
and ah injury he sustained on his hand (probably the right 
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HASSES AHMAD HASSES Si-BAHRI 


9/17-16/2^01 


ope) when shooting an illumination round which riCo«Jhi^ 
strucic him. fhe Arabian Peninsula AL-QA'EDA menh^w 
like him whi^i causes him difilculties i|£e£ac^BB||Kth 
He has a tem^r and caustic tongue and i^lhs nwHBB^hreats . 
He has five children. (Bhofcegraph 60 i^^awn 
as SAIF Ai-AUBL) . 

Photografih 65 is ABO ABDOLLSH Bl 
is known to inyestigatoxs as OSAfffi Bifl 


Ai-BAHRI stated the most f^Sua 
AEghanistaft who partici^ted in the JSast A: 


ABDUL HKAEEL AL-4tASRl. AL-BAHRlj^ 
about the East Africa bombings^ 
and therefore ctotetmined AL-^KBI 
matter^ AL-HASRl stayed at^fhe Ka^l'' 
was the &six of the gues^jmse. '^L-BAH| 
'leaving Afghanistan in AB.^^ HA 


lings is 



L VFAKEEL 
all telfc," 
:b discuss the 
se when A£-BAHRI 
[vised prior to 
was in Kabul. 


Afghani 
15-2B ’ 


D AL-HAa« departed 
nd returned approximately 
•an bobbings . • 

^he *btothers who were martyred'* in 
AHMAD ABDULLAH AL-ALMANI <THE 
gyptian brother who lived at the 
explosives trainer^ who was preset 
prview and press conference at the 
in Khost- AL-BAHRI added he has 


RI advised ^DdL.liaiCEEL was in Afghanistan 
ast African bombings. AL-BASri stated be drove 
the airport in Qandahar tdten AL-BAHRI was 
to Kabul With his wife and Child. AL-BAHRI is 
"liow many .children ABDUL HAKEEL has. 


AL-BAHRI stated "our brother" particl^ted in the 
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NaSSER AHMftO SSSSEfi fili-BifflRI 


.9/17-10/2/01 47 


Sairobi bonbing, JU,-BftL00Sar iirpi? the? MRJID (Ssgi 
per his dja!leets. He «e???pri3!:e<l the Qur'an and 
to be a ■"first class fighter." He la a p^o xliiqj| 
years bid sad was at the Kabul fr^t. 
first tl^ he iitet Rh-BM.OOSHI was wheiyBewas ^ 
in ilalaiabad in 1997. Their relatio^ffip eo^ro 
Kabul front line.. Jtt-smRI stated h 

UShHh and Spofee highly bf hini. At- en^^Bgj^^sed 
BAlQllSHI's {ftotograph in the newspape^R^Rj^e hi 
-bc»i?ings in Kairobi and the papers re&ai9g|^^: 
KHALIP ShlEH. Stated the f^t 

name KHKLID was after reading it In 


) as 
|idered. 


a, he^ snryived the 
^ name to be 
Bfe>.heard the 


Ah-^BAHRI stated he S^m 
the second btmher in Nalrobiji^&we 
brothers iSFI) it was a indi^dual 
AL-BAHBl stated he does 
advised the second sui cJ^R boab^f 
At-taKI. M 


^of tray identity of 
£r?ha- other 
■Hplheln ps ftZzAii. 
BBWfeRl later stated 
tobi was ABO OBEYDAH 


.AL-BAHRI 
m£he bjra 


a kh and the brothers were 
Nairobi and Par Al- 


3 siv5wn a photographic array identified 
ntmasered 1-4, a copy of which is 
d lA envelope. 

ograpb wab^t 4 was identified aS; 
sed he is. "very positive" the 
LAD, because he baS"- known him for a 
roup 1 photographs number 4 is known' to 
BIN SALEH BIN ATHVSH, a.k.a. KHALLAD! . 


RBQ. 3-ld 


000009084 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00458 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



453 


262-SY-2770I3-302 


imtfivo NRSSER 


S/17-ia/2/01 


«aa sl» 0 WB Group 2 photogxaptjst a 
which is enclosed in the ntihnched lA envelope. 


Group 2, photograph #4 was identi^ 
S«ja?ai. M.-E6RHH1 described fth-SHARQl J 
the BIN LADBN Qandahar guesthouse dur^ 
BftHRI added St-SHAHQI became Sict bec^% 
due to ah operation to .'“staple his 
him leaving Afghanistim for medical tJS 
.advised he was with a Yemeni companior^ 
was latex killed while "playing' wit^< 
Kalakoy machine gun. (Group 2, 
investigators as MhRHAN 

Group photograph 

ftL'BAHRI met in the mosgue mT the ea 
(fendahar, Afghanistan> d tp^ g RansBan 1! 
the alias of the Egypt iaMBs po^ibly ^ 
MRSRI. (Group 2; photo^pPi t^Ss leno^^ 
HOHRMBO ATTA) . Of 


t {BFI> . AL-BAHRI 
IffiBAS, who 
Kg^ees With a 
^^B^own to 


Egyptian whom 

Wr KL-BAHRI reGalled 
h ABDOt RAHMAN AL- 
to investigators as 


guesthoinn 
already dr 
that he ^ 


^ *g as SANNAN AA-MAKI, 

B|n|^ in Afghanistan, from the BIN LASSN 
|9|^||Jthe front-line. AI>~BABRI who 

at length herein, advised 
i^EfR origins. (Group 2, photograph # 
aatois as KHAllD AL-MIHOHAR) . 


^Kroup 2, ph^^BBoh tlS was identified as an individual 
A^fflAHRI probeblJjfiSt in the BIN liADEN' s Kabul guesthouse. 
JuffiAHRl advisegPhe does not recall any alias for this 
ffiRvidual. Hdi^tated numerous young men enter and exit Kabul 
jOH^fghani^ran, and he does not remember 'any of their - 
xSHB^M^^RGroup 2, photograph fl5 is iMown to investigators 

Group 2, photograph 1(18 was identified as an Individual 
AL-BAHRI possibly met in BIN LAI^'s Kabul guesthouse, AL- 
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SteSER AHMIiP NftSSER AL-BjaWI 9/17-10/2/01 

BAHRI did not recall the name or the Slias 6£ the ind^^ptial 
depicted in the phottSjr aph . (Group 2, photogt'^MjUR^^known 
to investigators as SW4ED flL-GHAMDl) . a 


Siosip 2, photograph #19 was ideht 
ah-BSMRi possibly »(St ift BIN LADES' s | 
BftBRI did hot retiatl the name or the g 
depicted in photograph #19. (Grogp; ^ 
to investigaf’Ots as tlQMhSM) AL-S8g8SIr 


p^he inl^ 
graph flS 


Grottp 2, photograph #30 was ide^ 
Sftici. asB BjLftL is a Saudi who vasaj^ 
Afghanistan in 1999. ia>-BAHRi 
lattnehiitg a howitzer^ the sheyflp^^^ 
in an injury to his hand, ft^arthe 
photograph #30 is known to j^est^at^ 

Groig) 2, phot^^raph 1^6 was , 
KHALIO AL-SAHRASI, who^B^ nc^speak 
speaks, SoMe Arabic (bsfflcen AoS&cl bdat 


^min th 


^0 SlLAh AL- 
Bj^ge in K^ul. 

gl^r resulting 

fGrotg) 2, 

j*M AL-HAZHI) . 


associ'a^ 
fluen^^ 
traln^BB 
on his 
to stop a 
speak Eng 
jjnuscul^^ 
' raount^Ris 


pentified as ABU 
rabic, but probably 
he learned from his 


AL-SASIttSI does speak 

ph. |fflH|aB5|b obsaapUBTim in hhost.-Ke has also 
&te KHol^H^litary training can^ in 1997. Hhile 

Khost, ASU KHALlD Al-^SAHRAmi used 
ffljBwBuesthCTiSsI^^ Kabul . AL-BAHRI did ngt hear hin 


ABU KBALID AL-SAHRAHI as tall, 
KfflLIO AL-SAHRAWl is good with hiking 
lines where AL-BAHRl recalled he (AL- 
big containers of water on each 
the trenches on the front lines. AL- 
o provoke ABO KHALID by telling him he 
im in wrestling. • ,^-BSHRl added that 
ed when AL-BABRi rfefgsed to wrestle 
e western desert in Morocco and 
rs old. (Group 2 , photograph # 46 in' 
as ZACARIAS MOUSSAOOI) . 
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t}»SS®8 ftHMftD SftSSiai RL-ffiiHRI 


9/17-10/2/01 


M-BftHRI ms shown a photogEaphic ajcrav iasnj»ied 
as Gsoop 3 i^Ptoisafrfis nuadiePM 1-17,. a copy 
enclosed in the httached 1ft ^velcpe. the 

Gronp 3, photograph f was 
individual who loohs like OSAMft ftl-KI^W 
knew Al-KIKI in iOtoSt, Afgheniistah ir^&97^j^^KlSl 
but he was at the Pakistani training ^ Bte^r M-BAHRl aa^g^T 
Al-KIHI speaks fteatde with an Undue, sKicsent- (Group 

.3, photograpai ntwber 2 is known to as MURAD AL- 

Group 3, ^otogragh nunfa er^ was as AffiJ 

Sft'ED Al-fSlDMIl, Aii-BAHRI sta ted ^^^^ E D the tour 

he traveled with to Bosnia. (^^m^^K^togr^p? number 3 is 
known to investigators as -im 


tX '^(Sent-- (Group 
as >K)RAD AL- 


Croup 3, photogx^h 
-AL-RUBA'l. AL-RUBA'I wa ^^ e 
during the BEIT HABHA ^mden 
is known to investiga'^^s as, 


i^^r 4 «fs«denti tied as PAWAZ 
Kne in^^iduals arrested 
/( Ground, photograph mindset' 4 
lA? a^UBA'l) . 


AL-YEHragl 
was arreSK 
3, photogr 
HIBAYSI) 


grapfl^^Per 5 was identified as USftXD 

B ainted With USAYD in Yenen, and 
the BEIT HABRA incident. (Group 
wn to investigators as OMAR AL- 


' Group^g^^^ograph number 6, was identified as 

SA' BIN ABOULlJpWa-BAHRI did not recognised the 
pl^pgraph rightKwSy. Ah-BftHRl stated BiH BBDOLLAH was. 
k^Ked in Afgha^^retah while fighting alongside the TALIBIUl. 
a|^HRI added^fhat ABDOhlAH was killed in the same battle as 
AL-AM^^. (Group!, photograph 6 is 'known to 
l l Mfa l n a^p g a.s ABDUL RAB AL-SADG^} . 

Group 3, photograph number 7, was identified as • 
JOLAYBIB. AL-I^MRI did not recognize the photograph right 
away. (Group 3, photograph 7 is known to investigators as 


BOSQ 3-lei 


090000087 
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26Z-B5r-2?70i3-3O2 


MSSER NASSEK 


9/17-M/Z/Ol 


AHMaD Ai-BAZBBAlfl ) , 


ia»-0AHRl advised he IcttdsJs the 
Gtoup 3, photograph nunijer 8, but he 

(Srdup 3, photograph nuntoer 8 j:0 Ici^ 
MftiBltoOR AL-SABRI). Sf 


iethd in 
n«iie. 
as . 


Grot^ 3, photograph number 
BASHIR AHrSHADABr. AL-BAHRI did not r 
right away. AE-^BAHai stated At-SHADA 
Jihad in Bosnia, Tajikistan and Afgti 
SlWiOABl is ohe oE the main travel Eac 
from Yemen to BIN iADEN training^^H 
3, photograph number 9 is knowaa^S® 
SHABABi) . jgr * 


the ^otograph 

advised 

L 1 it3«S9^^^uj ahidih 

^^aidat^rai^S sasBiE hX,- 


Gtoup 3, photi 
■ANAS AI.-NAHDI. AL-BAHR 
I^tumed to Semen to mg 
Eiuid>er. .10 is known torn 


>grBh num^r lOjwamr identified as ABU 
mmt AI^MOI ^ Seamen vdien Al-SAHRI 
Sfy in ^^99-199y (Group 3 photograph, 
Ikesti^ors.,^ BASSAM AL-8AHD1) . 


AKRAMSBB 
mtiK, dlB 
II is know 


roup iW^^ffipqrapn i^W ror 11 was identified as 

knew AKRAMA's brttther, MED AL- 
^^killlBBH|fegsnia. (Group 3 photograph, number 
BMfenvestlWi^ as {SSAM AL-MIKHLAFI) . 


■HAMZA^-»A' eli^ 
1993^ Ai,-wssmi I 
nu^^r 12 is knpJ 


^^o^igjh nuidaer 12 was identified aS ABU 
Hm-BARBI met in Afghanistan in early 

again in Semen. (Group 3 photograph, 
to investigators as ALSAN A1>-WA'ELI) . 


Gro<a^^r photograph number 13 Has identified as AL- 
met At-BARA' at the front-line in 
fa^lpfH e is the brother of KKAUAD, MUHANHAO, MU'ATh,- 
MpUr {Group 3, photograph number 13 is known to 
fetors as ABtan. AZIZ BIN ATTASH, a.k.a. , ABU AL-BARA' ) . 

Group 3, photograph nisnher 14 was identified as R^D 


MQ 3-ld 
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262-NY-Z77flJ.3-302 ’ 


NASSm AHMAB SASSER A£-BAHRI 


f/17-10/2/01 


AE-{^IM wi4® pattietpated in tfen liishal in Afglianisfcan.^PSBEB . 
Ait-IQ^iBi was tnained in AirlBSiWJQ Caa^. Bs SDeakgjtoi|p^ 

Kijazi cA^ienai dialect (&iCdi} Siid has Qgt the 

individual reocmtly. a®ED AL-KSRijl wa ^igpi B S 

youngest daughter, the safte one SAJ5KAH®^35AK1 Sh'- , 
BAHRI to marry. AA-BAHRI did not recomize 
right aeay. (Oroup 3, photograph nusdt^&li Jm^aKnm 
investigatjors a® WUSTAFA AL-AN5ARIi, ' 


0xoiip 3, photograph nua^er 
GHAB^. A1»-SAHRI ttiot ARU GBAN&M in 9, 
Aighanistan where he met him at th^^ 
^RI described AB0 Gffluraj as 
(Grotqj 3, photogregih ntntijer 
(t0tU«9ffiB ABd S»tSEIi) . M 


ip^^^g^ified as ABU 


Group 3, photog^»h nt^er 16 way identified as 


■fWffiSAN AL-KHAMIRI, a.k. 
the photogrj^ AL-BAHfd 
his Sq^.' When^^^OT 


jflHfABD ^^SUF Mf-TA'EFI. Upon seeing 
^ateij^^this >fl HASSAN, may God bless 
5y if he said this 

is responded, "it is a 

I tel^Sp^e is dead." At~BAHRI 

l^^tographe in the newspapers as being 
HiSktK the OSS Sole attack. 


bomb^(^Ah-BAHl 
higWrooral virti 
th^ABli*" Of *i 
S^kh OSAMA.' j 
missid 


^^^tateScnat AL-KHAMIRI was a brother and a 
■HS^ain if AL-KHAHIRI was the suicide 
HjH^^lbed AL-KHAMIRI as an indivldnal of 
tt^Npro was appointed by ABO ATA' AL-TUNISI as 
*A®raRODQ Camp in Khost, which belongs to 
jffii-BAHRI stated AL-KHAMIRI was the Amir during 
strikes on the Khost Camps, after the East 
(Group 3, photograph rniSber 16 is known to 
as RASSAR AL-KHAMIRI, A.K. A., ABO HASSAS AL- ’ 


090g00#89 
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262-SX--27J013-|a2 


msSSR SASSER AA-BAlmi 

Mi-BAHRI was show» the jteitoba 
Which is ^closed in the attached X{A) enveHJpe. 
this book was khOwH as the ADEINSOM photo^go3e wm 
to Bi-BAHRI, After a review of the pho^^^jhfc, flj 
identified the following; Jar J 


9/17-10/2f01 


Photograph nwnber 1 was idej 
B®HRI stated KHSUiSD is alwajrs with 1 
iPhotograjsh nusiber 1 is known to inveJ 
ATTRSH, KBALLAD). . 


^S KHAItf BaiMliHBW 

K)dj tsiN 

fc*S ae TAKFI® BIN 


Photograph number 2 was ^^^if ie^K^®rtJOtograj»h' 
Of himself. AL-BAHRI adviseci pM^^P^h in order 

to produce a femeni ideiitificajSSB8li^^SM»n ISSSp^ tPhOtOgraph 
nui^ier 2 is known to 


Photograph oim 
KHAJU iAB's brother, CPh^ 
investigators to be A ^p 


went fot'W 
known CO ^ 
BAQAtfl, 


Sr ^ i^on^Kied as ABU Al- 6ARA' , 
Wraphi^uaber is known to 

i, SALEH ATTASHli , 

ber m jlpB ^dent if ied as ABU ABDUL 

K new AL-'BADAWI in Bosnia; and both 
tan. (Photograph nisaber 7 is 
JWHAL MOHAMMED AHMED ALI AL- 


Photog^^HBinber 8 was Identified as RABEtf AL- 
MAK^E W'-BAHRI SMfflfbed RABB'I is “a monster*' during battles 
angfetated that ®e^ere scared to go to the front lines with 
i^Bbecause be courage no one has." AL-BAHEtl stated, 
hHk’ 1 sneaks dtsandi dialect of Arabic and was Scilled on the 
fr<niL|0meS in the beginning of 200'0. AL-BABRI advised 
informed him about RABE'I's death, and they 
iSHmBBe . wan buried in Afghanistan. AL-BAHRI stated RAte* I 
was^WlIed in the same; battle with OMAR SAIF, SA'ED BIN 
ABDULLAH, a Yemeni, KHALID AL-PAKISTANI, and MUtHAHA AL-- 
NIJIRI, who looks African but speaks with a Mecca dialect 


EEQ 3-ld 
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262-l*Tf-277O13-302 


msspt H&ssfisi Kt-i^kx 


9/17^10/2/01 


(Saudi Arabia) . (Photograph number 8 is known to JewesiplatOirs 
to be TAHA IBRAHIM HDSSEIN AA-ABDAL) . ML ^T' 

Photograph nndSer lO; was idei^^ped Al>^ 

KHAMIRl. (photograph number 10 'Is lava^a S B ^i s as 

HASSAH SA* E0 a«ADH AL-KHAHIRI). M 

Photograph nuifdsier 11 was Os 

KH?BiIRI. (Photograph niSnber 11 is kno5^^8S|^eSfrtgators a® 
HASSAN SA'EO S»^DH Ah-tOtAMIRl) . 

Photograph number 14 wasl^htlftlBBH^SAll Al- 
KHAMIRI . (Photograph, number 14 to i ri UBa^^ tara as 

HASSAH SA'60 Af^lM AL-KHAMlRI)^(AHni& SF ' 


PhotogrOfSi nunibe:^^ as 
(Photograph nunfliar IS is jogDwh to 
'SA'ED AMACtt Ah^KHAHIRlI.^H A 


tors as HAiBBigt 


»TAR|4 K 

inwesti^l 
a.ii^a. DA 


Photogra^ ^ber lafesidentified as DAIpBLSAa fli- 
*-BAHRI a^y»d he AL-KJATARI in Sana'a, 

Bje sam)fflH^^^OOO . did not recognize the 

Bnght E^^^HKhotograph number 17 is (cnown to 
&ng' raWlfeaSBEHRI, a.k.a. NASIH AI.-8jKB\P, 


29 was identified as EAR(3UQ AIi- 
ised is also known as MULI^ MCMIAtOlED 
HAKI advopated- fighting the enemy 
A’ABA mosgue (in Mecca, Saudi Arabia} , 
soaetii^, orlticized the Sheikh after 
se he thought the. Sheikh was not 
(Photograph numbei' 20 is kaowo tO 
CTL RAHIM HUSSEIN MOHA»IED ABDA» Alt-' - 
-MAKl, a.k.a, ABD BliAI. AL-tfiSKI) . 


Photograph number 22 was identified as FAROUQ At- 


10^ S'ld 


oooat&Qti 
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262-HY-277013-3O2 


HftSSEE %HMAD HASSSS ftL-BAHSI 


9/17-10/2/01 


MWCI. {Photogsaj^ ma^er 22 is ^own to inwestifators 
HUSSiSiti l«$Sa«tBD ABOAH Kt^^8^I^,a,!c.a ^ 

a.k.a, MtXM AL-MAKI) . ^ 


fhotoqra^ BvnrfDer 27 appease 
JjftSMMJ Ai.^iApjl, AL-8ftHRI advised bj 
but did not encountes him in Afghanis 
27 is lotoam to inwestigatoss as faho 1 

Al-BSHRI advised the ihdivid 
phptogsaph number 29 looked famiilat-^ 
temenber his name. (Photograph 
investigators as ABfiHLIAH fitBfflP 




ted in 

^goald wot 


Photograph nutabeq^ wasKd^wH^^ as ABO MOSLIH 
Ali-ABASI. was Ab“S|WRl i^^^S^ia in Cbe 

•KOJAHIDIN BRIGADE (MB) .^Khoto^ph nij^r 30 is known to 
investigators^ aS YASSE^wBmao ^^IM SA^SEO) . 

v~ jA^L-BAHRl^dgsed knows the individual 

depic^|S^^hot.^^HS|uumbe]^P|||^who he met in Afghanistan in 
199a-W BBB |M M^ wa9|BRR|s to recall his name or alias. 
(PhOto^^ffi[Sb|^r^H|||^nwn to investigators to be YASSER 


m AL-BAt^^^mised operatives/visitoxs are to 
Knder their Sapons to the Amir o^ the caitp before going 
local towns, ^rcr OBL instructions. Unless an operative has 
msslcm frowthe TALIBAN to carry a personal weapon, he 
n^avej^Vmapons with the Amir. TbfS instruction was 
mmataggRb avoid Inadvertent armed confrontations with ’ 


BIN LADEN personally appointed ABU BASHIR AL-YEHEHI 
to be the Apiir of the guesthouse in Qandahar, circa 1999-2000.’ 


i®Q 3-Id 


000000092 
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262-m-2noi3-3m 


1«SSER JfflMaO HJiSSER Si-KWIBI 


9/17-1&/2/&1 


ftBO BSSHIR is short iii height/ has a dark c^Bplexion, 
heard,* "is always eadllng," and is aHRrpjiiraate.^^^ 
old. Be previoMsly resided in Sana'a, 'j^gjeu, 
originally frcte the south of Yemen. 


j^soft 
f yeets 
rohejyiy 


there are aj^oximately 50 
Qandahar eoi[j>pHnd. advised | 

Rrahs and "we eonsider ourselves one ' 
the Sheikh Of the family," The compou 
Russian soldiers and offlBers in Qand 
to the former Russian air base (SFI)'^ 

ftl-BhBRl advised BID 
a former Russiah ihilitary base^d^B ^ 
a wheat storage facility, a wjp^r 
eenter of the oo^jound. Phdp^ra^^o 
1S0BIJ published ih aL-Qa^^KuvajM n 


housed 

WW™.!* located' neat 


an^^Mcosi^uhd is 
by stance. It has 
a^^gue in the 
^ipouhci was BlN 
hr in 1959.. 


^a'ed^ 


flded m 
utiesn 


iowing information on 


LADEN 

' boBb^^^and'^S 
the|ffnce aroundl 


S^H^^^gund E) , is located in Qahdahar, 
>f B^E^^ROMAR, towards the mountains. BIN 
aowgyinto it from the main Bln Laden 
®^S. strikes after the Bast Africa 
S^^re for about a year and half . Part of 
^H^csspound fell down so the brothers put 
;)^he surrounding fence. 


KBkWCS AL Rj^VH is an old Afghani school and currently a 
Bt-SHAR’EI (The- Religious Institute). AL- 
the sheikh occasionally hoilds meetings at the ' 
l aMMM ywith bis followers. This facility is located in 
thevsSnity of a gas station, which also has a car/truck’ 
wash for the Taliban. 


laSQ 3-ld 
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2f2-HX-377Q13-30Z 


t£ISSER mSSm M.'-BARRI 


9/n-lO/2/Ql 


KJtftN raiUBAM PIITSUEH, is also know* as the S' 
hoese in Kafeul. ?he guest house is located in 
district of the City. The facility was paeyiou^ 
Castle of the fotjnter King of AfghanistsgP^U>'Bl| 
far as he is aware pS» the last BIN lA^^vislM 
, 1999, and he Stayed in a house ptt>vid ^ by thdPi 
house was located in the ShahUf NU 
house, formerly an old hotel, is 
floors surrounded by a fence, and is i 

the Biarhet. 




?!yc,-BSHIlJ advised there a« 
Al-Qa'eda. All the bases are locas^M 
lines. The bases are named to 
ABB ATTA, AL-BAROD, ABED AL-ipRIK, I 


liases for 
the front 
they .ate; 


The individual Jg c 
-QA'EbA is ABO MOHAMb^ SOmS 
{Pk%Tmmmi as the AmlrM^t 
saii^ time there wm nlonfli 
those sTrg^ the Ar^^gTeninl 
appoin^ffi^^of a^ffig^from* 
as th9||^|8^ th j| B ro8^ b^. 
an indivlra|ffln^ Ka^fl|R|||r i 
was the r3WMgL“<BV'^aBBItei 


charg^of t{®s9rat»il region of AL- 
iSR!^^-MAS^K who appointed him 
G^the Ka^l guesthouse. At the 
the Egyptians and 
resulted in the 

i flp fiKabian Peninsula (At-BAHRI) 
Also, 8IH lADEN wanted to place 
is respected bs/ bdth groups - This 
idership chose Al-BAHRI . 


' bomb^l^. other 1 
bayj^ and becas 
Si^lh for such 
aaSlinted only jj 


that prior to the East Africa 
QaB^rs of the Sheikh who did not give 
hH^DA member were being appointed by the 
psitions. This changed after 1998, BIK lApEh 
-Qa'eda membets.to key ccssaittees, 


Ifhouses anwtraining camp positions -in Afghanistan. 


BXjj laden. U tilises what AL-QA’EDA and associates' 
refer to as the "Taesu" radio syst^, which is solar powered, 
in order to conmftjnicate with his guesthouses and various 


IBQ 3-ld 


000fe0&94 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00468 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



463 


262-NY-2770ia-3a2 


uaSSER H®«0 «BiS?SER AL-BAHRI 


9/17-10/2/01 


facilities in Afghanistan. Message can be en&f^ted 
"saall Casio c<wiputer" {UKtJ whete the text is 


keyboard alid converted to nuMibers. The 
reads hunbers through the “Yaesu" radi<y 
operator on the receiving side inputs M 
EDt^feeS iSMsd decrypts the nessage . 
relayed to the Amir of tte guesthous«|» 
BIN I.AOEN. The cotg^niGation system 
aTA’A AL-TONISI, Messages are sent re^S 
.enJcryptlon/decryptiian. As of 2/2001, 
operator in Qandahar was ABU SA'^D 

In order to eonmiunieatat ^iafm o 
lines against the Northern 
HAS0UO, the AL-QA'EDA guestho^s, 
facilities, and BIN LADEN o^ratiwG 
"Taesu system." There aroffepeat^s ini 
'higher elevation betwe^jGme fa^lltie^ 




he^^Boan -front 
of SpfAB SHAH 
l^fLAtffiN 

pmiier, hand-held 
led on points of 


BIN LADEN^ad 


ootmnuntcat 

.jVfghani^ 


S not Mss. th.g^ bmmunicationS system 
SRI o^S^^g^ll electronic 
^DEN a^pg*chief of coBmuni cations for 
^i n Kabul was ABD BMMAR AL-DHM-EM. 

Kf^further detaiia regarding the 
fflBnd eguipment used by AL-OA'EDA in 


AL-BAHM^MBted there are three AL-QA’£BA 
co^^ications in Afghanistah; Jalalabad, Kabul and 

C^Hahar. Each^ocation has a "Taeso” system. The-Oandahar 
^S^house ha^So such communication system and all 
j^m^catign^ through the main compound'. Ah-BAHRI 

bandwidth used by AL-QA'EDA functioned in the' 
but was otherwise uncertain of the exact mmiber. 

• AL-BiMIRI stated in the event of a private . 
COOTKunication, the operator switches to a pre-detennined 


RES 3-m 
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2 S2-NTf-27 7013-302 


Nll^SSR AHHAQ M.-BAHRI 


9/17-10/2/01 


fteqnency which is referred to by name; for exangle, 
lesbeemiecl. " Based on the prei^errend^ code, tunes 

to -the corresponding frequi^oy in order naJsdBftj^imection 
for the calling party. The freguenciei^Ki are 

prepared by the inillbary co^^^ee in^SH^^^^^every . 

three arantbe. The lists are proyidedjK aiX 
ctssminicatiotts centers. 


Al-BAHBl advised when an of?8 
is sent, it is encrypted with softwar^ 
Al-BAHRI identified the keyboard/har^jJa 
photograph of the CASIO **■'^552'. : 

pf the keyboards used by tbe 
covered with the Arabic scriptjj^n^^^ 
message on the keyboard and sof^^S 
numbers after the operator ^tts 
system then queries to wha^city^pe me; 
After the operator entejgjShe cx<j (Bid 
Jalalabad), the softwa^P^odu^s a sev 


R A 4giess8ge 

to the 
r portion 
ors are 
the given 
series of 
. Th e 
g S(^t. 
i^bol or 
s. The 


tpaoSi^tting 


s &y the numbers over the 
^receiving end enters- the 
nd with the execute command 




SHg^^nd Teliban wanted to communicate 
pl^Hfrlng battles, there is usxsslly a 
abi^ and ox an Arab who speaks Farsi and 
^en the Taliban and the Arabs go through 


AL-Bi^u stated the AL-QA'EBA military committee 
a verslonarNFI) of commercially available Palm Pilots. 


AL-BAHRI advised that the oldest individual in BIB 
LAtKN's security unit is approSistately 26 years old. Almost 
all of the members of the. securlfey detail team were in Khost 


Q0OOOOO96 
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262-»3f-277O13^-302 


laSSER AHM&O mSSER fti-BAHRI 


9/17-18/2/01 


during the OS missile strikes on Sighenistan in 4<}gus^^98i 
and they currently live in tte, mongne in 8X8 iAtafe’ » r 

coa^und. BIS LADEH ’s sons also live injtho 


provided the aitases oi jw 
(as per Eefemary 2000) secug 

ABU MOSS' A8 AL-TA'EZI frcra 1^ 
BAR'A AI.-TA'BZ1 from Ta'ez,'® 
GHARIS M.-ti>'EZI from la'ez^ 
ABU BASIR Al-VEMEHI, frcaj ^ 
ABO SOBAIB Ah-TA'EZr, fr^Ja 
ABO Ah-SmUilO AL-SANA'IH^^^ 
SA'D U-XA'EZlr from ^ K B tB| 
KHAIXAD jn 

SAQR Ah-HADANl, Ha^a^ 

- OMAR ASBM> the sffi of ^ ASRI 
lAlSH secority teararflp i 


pbers ^ 

by de td E 


a'fez;^ 

^ San^ 


j^ahia ^ 
leads the BIM 


sscuritwidetaii . 
Afqhani™^|. and A 
usnaisqHRg^ a 

'’thos3i^**deems^ 

^SsAIF AL-ADEO 
^^■basic secujd 


BIN LADEN pd 


■ ggelea^r the members of his 

^ng^^pittend training camps in 
^^^elines with the Taliban 
isit with BIN LADEN. Known for 
e with Arab customs, BIN LADEN 
Stay in his compound or other 
ays. During this tine, BIN LADEN 
_uests, after which he selects 
^O^biate fdr bis security detail. 

Sdlnators for the BIB LADEN security detail 
Knd ABU HAF5 AL-tOSBI, who provide lectures 
ky procedures to the security detacdunent. 


standard compliment of weapons carried by BIN - 
IJ^^^^KBreUrity team include SAM-7 (grail) and stinger 
mis^He^ hcwever, there has been a chronic shortage of 
batteries for these weapons. The effective range of these 
Weapras, as spoken among BIN LADEN'S security personnel, is 


OOOOBOOd? 
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262-NY-277<il3-3&2 


NASSER SBMAO NASSER At-SAHRI 


9 / 17 - 10 / 2/01 


six (6) kilpiHiet^S. AL-BAHRI does not profes? IqiONle 
SA8 airf »»ti-ai3cwatt artillery (AAA) capabiiit:M||. m 
ROR ieaciatar». of tl«e' .battery sfcj^ta’qtie||flB|P 

security <£s.taiX does not at all tlines eir 

iiiissiles, b&t dnl^ on "special OGcasioMr as d^p^S^^by 
SAIF AL-Apa or BIN LADEN, hlfflselt. ^ 
typically has with it a coabinatlon 
"FK batihine ouns" and rocket pr opell e ^ ^ w e gm es . 
descrifed the “PR"’ as heavy 1^ manT-pc^B^ft^ un-niountedv 
having "a box" with 100 rounds; and r^^SH^^the American *1“ 
eo. Protecting BIN LADEN' s compound^^nt^^HSB^ 'EQA 
facilities are AAA. ' Hie various A M jbiece^HBM^ Of dual 
and quad guns. M-SAHRI lear»ed^^^^^£SU S7/2 and 

other fox^r Eastern bieetc AAiFU^^^^^S^cect^^ as to the: 
specific eguiproent used by and AL-QA’EOA 

apd TALIBAh lighters. M 

• The individual jaKrehtl^in of the BIN LAI^ 

-security detail is ABO jsam AlJrghhe^, AL-BAHRI described 
ABtl ASSIti as a Morocci^Bno cwEqs hl^^ncestors were 
origii^ly from Lahij JBeraen .jRe_l^^e year older than the 


ENIB 
to air 


Sheifchi S 
and d^« 
be en jfflS 
in the^ 
LAlKlI cos 
assuming 
jfaimerj^ 
'the aoTTC 


old, but appears youthful 
air.^^BHs beard. ABD ASSIM has 
long time, since they both resided 
Ite *ld-1990's. He lives; in the BIN 
^^e Qandahar airport. Prior to 
of Security, ABO ASSIH was a 
rMn's farms (wheat farissJ, next to 


am AL-BAHM advised BIN LADtSi'S personal security 

t^Kil escorts everywhere. For example, when he goes to 
I^Hmpsque wit*K> the Qandahar compound, ...security is with him 
th^^S^e and on the return to hiS livijsg quarters. 

his house, some members of the detail remain and 
to their quarters. It is said among the 
muianrdln that BIN lADEN has a large, constant security 
c»»>tingent as "all the Arabs in the compound will protect the 
^EIKH” if there is an attack. 
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262-NY-277O13-302 


mSSER JtfJHfiD BftSSER; R£-*BSHRI 

ftti-fiSyiRI advised the BBjjjrity of tfee 
by AL-Qit 'EESl were Toyota pioJe^-ap tspeks, Hilo* : 
with 14. unideiitified passetjgex bases. 4 .j 


9/17-1O/2/01 


SIR lAl^R’s transportation * 
oatside the gondahar eoB*>otin<i eropioysj 
He parchased the veHielfes from the. otl 
prefers the ToyOtas because of their 1 
to BIN Ii^EN's departure to a particuj 
-security be«t solarised of fiwe indivj 
coDEidiind for the intowded destination 
personnel carry feasrieen mahufactur^ 
which BIB hhOEN pur^ased f rom 
the Pakistani allitary or 
the "iiiBe . detectors” as portu^^ 




Wien BIN LABEN^^ptels^^om to Kabul, the 

'trip is approximately SaBpurs duration and the roate is 
via a dirt road fNFl) .j®!e h^T of tM^ security detail 
assies individual duWKs. Q»heQ^Blons when BIN lADEN is 
vlsifcihcuteiKither Qg^Wousc jHaBSl^grusts the brothers 


therfe>ara|L secuia 
ouestMjHHMx reO 
leaKier eRffl^&the 
around sufigMi 
at least 
pith hjy(rataB| 
mlnuU^ to one 1 
’exa|Me, if BIN 
l^K-, the time 
tJM detail arri' 


ffl||K|^r a^H^ for the assosiates at the 
lAEffitFs personal guards. The detail 
’ host brothers nan pOSitioRs 

! buSMBK^and on nearby rooftops. However, 
personal security detail stays 
^eurity detail shifts range from 45 
9K^pendent on the time of day. For 

arrives at a location at 1900 hours or 
-match for each man would be shorter than if 
1 earlier in the day. 


• W^Jmen of BIN IHDEN's security 'unit Sleep in the 

him; however, ftL-BAHRI selected not to stajy in 
MHffl^pPnlle BIN EhPEN is sleeping as be *^«ake 

noisB^rith his teeth," and was eidsarrassed to annoy the BIN 
tftlffiN idiile sleeping. To BIN lACSai's closest associates and 
personal seCiirity guards, anything less than caaeplete dignity 
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262-NY-277Ol3~302 


NftSSER MHAO NASSBR ftL-BWiRI 


a/17-10/2 /01 


or even the pefcejpclon of eirtBarrassiaent concerning th^ 
UJ)EN is to he avoided. ML jM 


Prior to the current securit;^ 
in edditiott to At-BflHRl the iadividiiai^ 
BIB B&BBB's security detail were: Sf 

ABO mmiiR AI.-DHihBE>l » 

THAJTO Al-BAJAB « 

MASEL AL-ANSARI jM 

SAOa AB-JADAWI 

ABO ZA8EARIYA 

ABO HOSSBIB AL-YBMEBI 
ABO AA-YEMEBl 

ABU MYER AL-BAHRAINI 
mi »0'A!BH Al-BATTER ^ 

ABO JABML ^ J 


^ail“ 
Sbo U5 :h 


aaaa-aa. 

I^rised 


Following. tl^^OS g ^xkfes on targets in Sudan 

a t reorganized his 

Th M^iy at least February 2001, BIB 
Insisted of 12-14 indfvlduelBr and 
three vehicles, each having a 
M^:>ers of BIN LADEN 's wist 
Mretall Ineluded in addition to AL- 
KWJ FAYADB AL-MADA»1, a.fc.a. FAYADH, 

I, a.)c.a. MO'AWIYAH. 

3 in charge of security for BIN LADEN. ' 
rity 'awareness bulletins and puts 
the Religious Institute, and at 
e Secarlty announcements advise 
t official business, need tO hoow ■ 
awareness Issues . SAtF AL ADSL also 
Bts such as "do’s and don'ts" for ■ 
travelers, such as "do not wear the watch on the tight hand as 
it is Gustomry among the mujahidin," "do not travel with your 
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262-NY-277013-3Q2 


HASSER ftHBftO NASSER ai.-BftHRI 


9/17-1072/01 


wife, " "have a barber cut your hair prior to traveling 
"shave your beareci prior of travelijiigF, " and so flafeh.# 

There were Sei^eral incidents^^^^e 
successful in disepyeriag "spies" wor)^^ OA basMBEg 
intelligence agenoios- J^-BAHRI provlg^ the 


was 

fehutside . 


AL-HAHRl aifyised while visit 
Qandahar he observed one of the broti« 
EMERITI, sitting alone outside the' 
himself to M,-EMERITI, because he 
to all brothers, as si-EMERITI aos 3^ 
lonely mood. Alt^^ERITI advisepf^^ 
guesthouse in Afghanistan. 

Situation with ABO Ai-KHOlU^ho ^d 
advised him {i»a Al-KHOLgaythat^-EF 
- and had to immediately J^»e an^^ vet 
from Qandahar to Pahlslflyr JBF 


« louse in 

At- 

introduced 
Be close 
sad and 

iVe the 

AL-ADEI. 
spicioos" 
ansport him 


H d if hSKbk^^ any evidence fox Ad.- 

ding g^jpSiOTTT. but KHQLOD was unaware 
B^nfriAtted AB-ADEL and stated he 

a bfnther who traveled to fulfill 
BBg^raln end prepare for jihad. AL- 
!Hpthing about AL-EMERITI" and it is 
.”al-BAHRI was not furnished any 
im. He advised AL-AOEt he will 
sue to BIN LADEN. AL-ABEL departed as 
away. When AL-BAHRl told BIN LADEN 
MERiTi the Sheiich answered "may Sod 
. AL-BAHRI was upset because' when he 
h BIN UDEN, the Sh^ildi claimed to be 
orant of the situation. AL-BAHRI 
d be aware of the Situation, as AL-ADSL 
on to suspend AL-EMERITI Without BIN 
LADEN'S knowledge and prior approval. 
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MflSSJSil ftldSa) HASSER At-KBiRI 

Another account involved ABO DAiiANAH 
ISIAM AL-IBAQI. ABpt ^-SORI was recruit 

Ijy the Emirate iwtelligence Service (EXSWin On 
Emirates (0AE> . The individual who recj^ffibd hi 
AB^THAMARI, allegedly from Thamar, Tea^yr AB-M 
"works with or for the EmiratgKntelln 
BAHRI advised AI,-fJM«iRI took AB-SOBIg^a 
where together they watched porhograp^S^ffiteS 
a third individual joinjed them who 
.faiitiily> the rulihg iaaily in kab. 

QASIMI sodomired AB-SORI which was 
eventually used to blackmail and rTCruifc Aj^^M 


9/17-10/2/01 
Ai-SURlj^d ABO 


Bgethe room, ai»- 


After his recruitire niMB ^IElBKlSj ABSBRI was 
instructed by EIS to travel ado guesthouse 

and Join the Arab Hujahidi&^ Hhi^Fin^g^^sthouse, with 
diScussitai with other bro^prs, unid^^B^ed Individuai 
-would be present with tjg|Brotb|Sre and J^dld state : "Stop 
talkii^ nonsense"^ as iBauct^ by ElS That unnamed 
indiVidiaal would be hjflrcentaaB Un AiSfianistan ■ At-SORI 
complied ^i th BIS ^^M|mctiog[^^^PSbsequently contacted ABO 
I siAM^I^^^^I , 4^^^^iKuro^^Pnad been recruited by the 


of time ^ 
fai 

MASOUW^ 


HHphn Affhanietan fdr a long period 
ari||^ fixihg the machinery aiod vehicles 
rab^orces fighting against Alfifiip SHAH 


JB AKJ HA^ &-ARAB, an associate of SAIF AL-ADEL who 
tJBin charge o^tbe Kabul guesthouse, was suspicious of Al>- 
ww and one dar Jokingly stated, "Tou are a spy." AE-SORI 
sB^^iy - "tpliwpsed and- told AL-ARAB, "I will tell you the 
HHHKhuJSP*' At-SURI then confessed about AL-IRA0I> AB,- ' 
rjfflBHHPtten arrested and confessed on his American UR 
han^^^whp iaoiediately fled Afghanistan after AB-IRR0I's- 
arrest . 
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2SZ-»t-27-7013-302 


NA^ER AH^ NASS$R Mi-SABRI 


9 / 17 - 10 / 2/01 


Ali-BAHRI recalleci a third account fr«#^When 


pirevidusly in Kandahar. ABt3 ISIAm visit(sd the 
BABRi van a#Tis^ by scwe unidentified l|aai I 
that they wete surprised to see ABU iS^uSkn i 
-the EMIR of the Iraqi Korda brother t^SrAL-B) 
indiiridual (A^ ISUM) ia a spy who w^^ed fo; 
Katlons and that they lose# him from hom# 
Iraq. At-raiiWI relayed their concern 
uttd disregarded the incic^t and told^^B^^^ 
.much of it, in Iraq if there are too 
one of them thinhs the other is a aS|H|| 

arrest, ai>-BAHRI remanbered the stor^of ti»S 
SORI and AL-IRRQI has interroga^^^^^AIF Ap 
HAFB At- ARAB and subsequently r^^l^^^dahai 
placed inhm the custody of th|^ali^raH^^^U 
Taliban usually allows SAI^Hl>-ADE^t'PH)H^^ 
interrogations involving jjyters^elat^jBP^i 
-ALhQA'KOA: seroarity- ^HF S W 


don't think 

they were 
advised the - 

wP^rab mujahidin and 


AL-BAHRI 
after missile 

where 


iHRI SdwKsd oaB^th ejf incident . Within a week 
afroaroj^ast African bombings, a 
the hospital in iQiost, 
.nja||B^mm the U.S. missile Strikes were 
ABU TAREQ AL-SA'£DI And ABtl 
■^i^n^HVehicle . ABU TAREQ and ABU BAMBA 
an^ffi^rmlned the driver was an Af^an 
an andividual from Turkmenistah, who was 
l^^Hnfebla. After confronting the 
leVI^BiTii driver immediately fled the scene 
kmtuns "roughed-up" (physically) the 
«!iately after the first slap, the passenger 
jfmd for SALHAN'BIN ABED AI.-AZIZ, the Royal .Amir 
Riyadh, The passenger stated SAUfAN promised 


Hgp|W a Saudi citizenship if he assassinated BIN 
PRer being interrogated by Al-ADEL, he was placed 
custody of the Taliban. 


Another incident involyed ABU al-MUBTASEM Rt-UROINI 
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DA55SR JUmo NASSER 


9/17-16/2/01 


(the Jordanian) , who traveled to Afghanistan in ^86, he 

was about 17 years old. lie fought at the friont^Me^^th ABD 
AL-HARETH fit-0RKd41 during the jihad ag a^s t thflB^maits. 
Curing the jihad against the Soviets, 

periodically resided at Al-aj^n, Baira^^n he . 

collected laoney during the Soviet jlh^ and 
AL-HABETR add JAhAh Ah-^H KAQANI, ^^Wain 

leaders durii^ the soviet jihad era. to^^|pw 

a j^rlod of time (HFI) until he sudde^^^ ^^^ ed in 
Afghanistan in 1998. 


Al-MUBTASEM AL-BRDIBI 
AL-BAHRl stated he was talking ateg 
hin not liked hy the brothers^a^^j 
Jordan to c(»iie baclc Months X§m^. VD 
he had Money which: he was ^pang ys 
in possession of Bllwayatj® swee^ 
.stores in Jordan whic hj iBde s^le ! 
Additionally, AI.-MUBTA|®rS p^^>or 
Afghanistain as 


■ i in 199 8 . 

9hich Made 
It back to 
:Bme back, 

3 and was 

insive 

splcious. 

I to enter 
;hani visa 
te was net 
; ABCOX. 

II and told 

I^SL^rHapisi was a ‘Spy". 


jfeleph 

'handl^ 


IJd^in Jor^ 
mss advisini 
Btion. Onknoj 
ition, theta 


^^dwil^^U.-MOBTASEM Al>-DRQIN1 was Making a 
M^ terephone - calling center in Kabul to his 
|BSro87ASBI AL-UROINl was repotting on his 
^B^iandler the details and progress of the 
p to AL-MUBTASEM Al-URDINI. in the adjacent 
were two EIJ operatives, ABO AL-SIWAH AB- 


and ABO ^r-HRSAN At-MASRI, who were using the telephone. 

RL-URDINI was leaving tlit telephone center, 
SM W teg e^MWe two Egyptians looking at hisi «uid he stUfmiSed' 
HfflB|HpRard his conversation. At this time, AB-HDBTASEH 
ha^^^^ back to the guesthouse in Kabul where he had 
previously surrendered his Money and his passport, a standard 
practice by all. those who reside at the guesthouse, the two 
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262-SY-?77013-3fl^2 


MASSES AiQlfAD MASSES At-BAHSI 


9/17-10/2/01 


Egyptians who overheard his conversation reported the ^®ident 
to ABU MOhSMMED AI» MASRI and SAIF AA-APEl, v#D w^^^Kahul- 
Ai.-M7B7Asi^ was staying at the^iahdljflRjp^sa and 


Mi'^EABRI was thd Hair of the guesthouse 
imSRI told At-^RI when AL-MUBTA$EH 
guesthouse "ask hira to come in the o£m 
BAHRI complied and AB0 HOHAMMED 
MHBTRSEM AL-BROINI who admitted workCT 
intelligence^ At-MASRI advised AL-MtJB® 
goal is to ateet BZN lADEM,, he will talca 
AL-f»SRi then transported al-uroini 
to the tralnlhg canp in I»oghar. 


the 

e to 

in^^ogated^SHj^ 

BaA^he JordanlSPr 

the sheikh. 
nSHR^OUse '(^hiOle 


Afterwards, SAIF At^ 
and instructed Kh-BAffla to tj^ 
ABU MOS'AB AL-URBIMI, ABO A^M 
SALEH, in the pick-up tru^T to 
HOHAHHEB AL-l»$Rl transd»ed K 
AL-MASRI was upset andjB^^sede 
these .guys here, thes™ihys 
respohd^k SAIF authS^ 

followifflB^ 

indlvI^^^Hfek to sHHSh with J 
secreteSBwBlteloncTWB^goom : 


' AL-£^^^^^^d at guesthouse 
> tj^rABuJ^Hma^j^HAHAD sMAn, 
A|pH A^RdfflM^AH!^D/A,E|IAO 
•M to ho^Ssf^ijnp wteare abO 
Bed ^©uROIS^y Opon their arrival, 
ised|^,-BAHEFy “who told you to hring 
■s ^iacrli^mis". Ah-SABRi 

moventent and he is 
iD a^ tasRl instructed no 
with AL-MOBTASai Ai-UMSKI and 
tepom in the camp. 


B Hrired, AL-MASm spoke with SAIF AL- 
s^guys are criminals and reminded him 
in Peshawar" to death after they were 
a Spy, and also what happened to ABU 
on and bow they executed him with no 

advised Al-ADEL tSfe best thing is to 
DiMi to the Yaliban because the least 
s to be accused in taking law into 
gating suspects or killing them without 
the Taliban's knowledge. AL-ADEL agreed and they surrendered 
AL-MOBTASEM la-URDIMI to the Taliban in Qandahar. 
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NASSER Ai»mO N2ISSSR M.-'EIAHRI 


- 9/17-10/2/01 


Three days after the iiteident, another^ord 
fcnom as RHSBAfi, escaped frdm Afghanistan 
Peshawar, Pakistan. a jtBlx 


7^[,-HDBTASEM Ah-ORDINl advls^Re ^ 

occurred hy the derdgniah service app®ximate|w*e 
years, prior to his arrest- j^L 

The recruitment officers wel^^^^^rdanlaHs kirioun 
as ABO RA’AO and ABU ABEER. ABO m'^B^^^-HOSTASEK Ah- 
ORBINI for help in preforming exorci^^oe^H|Bb^in. AE- 
MUBTASEM Ah-BRDINI was Unaware the c^s ln a 

Jordanian Intelligence officer ABU TM^rs cousin. 

While AL-ttUBTASEH exorcism the 

woman (the cousin) seduced an^pe tHUlpmal intercourse 
With her. At this point RA»D entSirEhe roean and 
appeared upset to obserw^® Ah-OT&TASE^tt-pRDlNI sleeping 
with his cousin and staned tQ«|tyslc^[y beat him. The 
police . (Jordanian Int^jTigen c^Bffiiei^ ) arrests him for what 
he did'.^^BU RA'Anymusin^^^^fiSas videotaped by Hidden 
caiaera|a|fet jail^fflS^^gain p^|§^ally beat and sodomire him, 
an ini^^^WK^t t^S^ffieptaped for the purpose of blackmail. 


^^UordanlaKs known 
^^^^^HdStASEK Ah- 

cousin. 

Agmmg exorcism the 
WB^Rai intercourse 
aWrEhe eoean and 
Sw-UROlNI sleeping 
y beat him. The 


from Ah-MO 


^niaiTH 

■>i-0RCT 


iigence requested the following 


'2. Where isj 


HAFS Ah-KABIR? 


3. Does 


hADEH have chemical laboratories? 


the .relationship between BIN hADEH and, the 
in Afghanistan? 

5. Does BIN LADEN plan to strike any targets in Jordem 
during the millennium? 
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2$2-NY-277013-302 


R^iSSER fiHMftC taSSER ftt-HOMfRI 


S/17-lQ/2:/01 


6 . Sake any jaesitinn of responaib-l-lity if 

Upon the aXxest of aI-hubtrseMh^AbO 
RRDIRI intexfere^ with 33Uai. AL-DEEN 
intercedeci with the Telihan regarding 
was upset with ABB Ali-iaJiETH and aske^jhim x^0e 
interceding as a matter of natlonalidSynd herause h^S 
■Jordanian. ABU KL-HARETa answered, " 1 ^^»ig*uO*dan theS 
tribes that can cause problrans,” 


Taliban Sentenced AL-WOTA^ 
sentence and AL-SAHRI believes AIi -MU ^RS 
released by MUUAH MOHAMMED OMA^^S^ 
the fact his mother traveled f 

for her son's release. ^S-BAHm^m 
A t-MOBlASSM due to respect th^Slo® 
OtoHt ‘ 3 mother) . At-BAHy Prided Me. o£| 
released Al-MDBTASEM cana^so bacontzixi 


is no rule iiS the IslaflSi^baal^ reg^Sing spying. 


H^d^mAR released 
|Sp^Ai,-HtmT^EM Al>- 
^^^easons ^WR 
ited to the fart there 


L^N. WitH| 
^LAH, all re 

Ip son ABOULI. 
EH departed ji 
fides with hS 


^of Palestinian heritage 
, Jordan. ‘ 


S tMtc male children: ABDUZ>iAR< 

SA'BED, BTHHAH, OMAR, K]»i,ID, HAMZA, 
ceptlon of BIH LADEH's oldest Son, 
th BIH liADBH in ^ndahar, Afghanistan, 
not lived with his father since BIN 
the raid 1990s. ABDULLAH currently 
uncles (NFI) in Saudi Arabia. AL-BAHRI 


s son MOHAMMED is very similar to BTH LADEN 
Ja,-KkRRI Stated that MOHAMMED is well cespected 
Mothers and he recently married ABU HAFS's 


BIN LADEN'S children live in the mpsqae and each of 
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NASSER AHMAD NASSER RL-BAHftI 


9/17-10/2/01 


tils older sons has a piede oM land th#jf ^fann 1:0 


BIN ua^ has four wisas, all 
him in Afghanistan. 5fae wives are raf^ 
ABD0M4W4> a Syrian viho is the mother oM 
children; UiM HAMZA frtaa Saudi Arabiajfo 
Arabia; and a Yemeni woman (NFI) fronffift 
occupies a separate apartment on the Kg 
Qandahar, Afghanistan. ^9 




BIN IiADEN is known to rise.^%f^R|^^^^|>ray at the 
mosque in the eo(^und* and retucn _^ h is the 

O^OiJ-hDur. At this time of the .^^^Kti ^t v&ica'i M BKtarns to 
the family apartwshts and hisaSmily and 

tends to their needs. He for the OhOha 

prayer (hot required praye^^nd his followers 

and addreases their oeedSjyd con^ms.w^re daily routine 
"includes appointnents ardaSthei^eader^p matters (SFI) . BIN 
LABBN usually dines at^Kple un^ss ho^^ceives a guost, 
whereby a sheep is s 1 j|K|htet^^tod meal i« cooked in the 
iaain loc^^^^^the constaaed at the hall 




# USAMA (BIN tADEN) always IS ”tha 
always “wishes for martyrdom." 
aduated with a degree in 
in Saudi Arabia. AL-BAHRI advised 
htely 46 years old. 


A1<-BAHR1 stS^ "God chooses a Contractor {reference to 
^m[LA[SN] , and^^gh school students to defend His religion in 
^Rticing ji^^ in Afghanistan against his enemies." 

advised Sheikh BIN LADEN always carries his 
him, even while sleeping. He is in excellent 
heaWlv^d he frequently plays soccer with his men. . AL-BAHRI 
advised BIN I.ADBN is a very good soccer player and he usually 
scores. AL-RAHRl advise during soccer matches “everybody wants 
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HRSSER NASSER At-SAHRI 


8/17-10/2/01 


AW ABS»JAI«AH on their team iMaoau^ he seoffts goals. " 

said the Sheikh is a good swiiwier and a horse ©njo^ 

patticipatlng in horse racing events. a 


BIN MDEN jojeed and told Ai-BASS 
"high life* for a mujahid. RI.-BRHRI 
LAOEN as "very down to earth" and his 
with not even a carpet on the floor." 


Ether m 


BIN l>Api^ enjoys traveling to t! 
villages. At-SAJIRI recalled the Shei 
to the desert and presenti^ 
called "Desert Fox", where BIN^PbIm 
manenver at night in the desj^St, S 
hot day, he also took tc^l 

instructed tb^ to run tolffie tomol 
'and back. BIN LAOEN raMRth tram ui 
at whieh point BIN i^k ali 

the Stuart point. Aftmrretua@aq • toj 


g to t^e desSa^^d eurrounding 
* tookeB^^^thers (NFil 

He 

rt, <fatr lag one ’ 

to^of on^PBu in the Hot sand 
tram untW they reached the hill 
mk aloj^ with the brothers to 
|te_t^^e starting point, BIN 
"your path is as 
psh^t the end aS on the peak Of 
Lt is God's paradise. 


BIN £ 
•napalm dun 
.yater 


with his larynx because be inhaled 
tad, which is why he drinks lots of 


^Rl-BAURI ad^^Brthe Sheikh used to. tell the brothers 
his fathe^^VsiN LADEN stated his father was a poor 
i^Bgrant from J^»n, but built one of the biggest 
^H^ruction gfl^nies in the Middle East. The father Started 
^ffl^dlMj^oriveway for King ABED AL-A 2 TE so the king could 
^^|H|ta|gnpi^oom in his cat . Xhe King appreciated the good ' 
LADEN'S father and rewarded him with money and a 
truSP!lthe father wrote on the truck the word BIN, and from 
that truck he built one of the biggest construction con®>anles 
in the world. BIN LADEN also told AL-KUIRI that his father 


s®Q 3- Id 
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262-8X-277«13-302 


HftSSER ftlWfiD NASSER AL-BAKRI 


9 / 17 - 10 / 2 / 01 ^ 


iwilt the ro^ of AL-HDEA, onsi cjf thie biggest rbads 
A^IA. -Ml ^ 


BIN lADEN was visited once by his 
AccGt^it^ibg the mother was his materiy 
26-27 years old. M 


gisr. 
fei. about 


AL-BABRI ftredicted that Xalibait 
LADEN. MOLMHe «1SR onoe said ”onlv 
Afghanistan Was burned attd every Afgha^^^S 
Will be eactised to surrender a Huslin^o^B 
BABRI Stated the former foreign Mir^^er of' 
JALLIL, once told BIN LADEN "our jd^^^^ion 
of religious duty.." 


'ver sUrret^^jsBXN 
ale country 'of 
Silled, then we 
H^^ls." AL- 
tRfLXAH 

tOTHfllr is a natter 


AL-BAHRI stated that 
Foreign minister does no^ 
'cannot “do much" becausdB 
LADEN. JS^ 


^pKEL, the Taliban 
i^jewer ROTAWfEKfa. 
support to: BIN 


their 

Arab or^ 
Pakistani 


iHRl adwi^MHhat vio^^^^lamic groups unified 
^S und^mMS. leadew^PSr af BIN LADEN -by forming the 
iRk ISIj9iiJ||U^T . The FRONT included Arab and non- 
f Pwm Lpns sB^M^^EI J . Islamic Gama'at, and other 


T^SBsnRlfjjHjK^the :reason of such attacks 19-11-2001) 
'and U(!e reason (pointing at the investigating Agents) 

pre^nce here isIBH^ierlcan foreign. policies, the reason is 
yo^ occupation ffi Che Arabian Peninsula, the continuous 
bgEkade and at^rcks on Iraq, and the support of Israel in 

and ocffi^aying the Palestinians." AL-BAHRl continued 
SB|^erv aGMOn there is a reaction." He 'added the war did 
and if we can hit more we will." 

^^fl^BAHRI predicted if the ttnited States hit Afghanistan 
'hlftijahidin will rebel with operations inside Saterica itself." 


SBQ 3-ld 
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tmhO NASSER AL-^Rl 


9 / 17 - 10 / 2/01 74 


M-S^RRI olalmed nd kndWled^e of the i^wit be 

behind the Septetitoer 11 attacks, tte doubted it ' a 

group. When scone of the suicide bondsers^dent^^^V^iBIlIS 
Al-HIBOHAR, UCHOMMEO Afm, MARHAN AL-S H^m , wa||P[|gaied to 
AL-BAR81, AI>-8ARRI ietq^nded, "I am shewed, I . 

guys, they are the BIN tABEN's suppor^ps, oe^Pe, 
out" together, 1 do not know what to 

pteviously had icSentified the photogr^S^^p the aboee^qaiP** 
ittdlvlduala as associates of BIN LABENa^ffi^er , he- was not 
■aware of the reason the photographs w^i|HBa^hoWn to him). 

Al-BAHRI advised he is against^he te^ffl^^fegDrist 


attacks (September 11). He addedj^ 
Cohfrohtatlcm; however, "not 
are killed." He added; "Ple^^telJ 
the American people from a ^^rori^ 
with OSAMA BIN LAI»N." M 


Lieve^S^Sr 

^^thiS^^te civilians 
^^gsSt condolences to 
9j^ffi!aay used to be 


HRI pto^^teWthe f^ESa ?M *^are various infantry 
|toentln(|^H[Be in J^g^mstan by the Taliban and/or' 
l^han^i^fl^w^ters associated with USAMA BIN 


Sub-macnfla|H||^i3 ; S.lSmm AKSO-74 sub-machine gun, 
^&ed to as (ph) . This is the personal weapon of 

KJlDEN allege^ 3 f^cquired from a Russian officer he killed 
ing a battle^m Afghanistan. . 

9mm, referred to as the '"MP-S" possessed only 


OZI 9rara, possessed solely by Al-QA'EDA. 
2. Rifles 


0008001X1 
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8%SSER AHHAD 


9/17-10/2/01 


a. AK family of rifle, referred to by M-QA'EDft 
associates as "Aliy*’ tatabic for automatic ) , aod 

to as “}@lAOiBIlK0V. ” A 

b. 7 . 62mm DRAGOSOV sniper rifle. 

’'DRA®JR0S'. " Also existent in Afghanigan in 

having a folding stock . This weapon same c* 

round as the PK. 


c, 7.62iBro HK! G-3, cosunohly 

d, 5.56 bi!I S-l6 rifle. 


the •’G3. 


e. .SO BARRETT 

sniper.*’ Al-QA'EIiSi has a niiigrar ofS® 
inventory. The Taliban doe^not h^e^ 
similar round as the 12.7g®’”D0SI^.’’ 
At-OA'BOA and the northe^walllwfce for 


HASOUD, two' of these m 
forces.. J[ 


tolledjpTe "American 
in its 

^MitW pon. It fires a 
W®jg a battle between 
hs of AHbAb SfiAH 


es wetff captured by the MASOUD 


mount^P® 
The grenad 
•'KASAT 


er, to as "TRAHBLDH." Al- 

^^Whereby a standard hand grenade is 
B^^M7 and a- blank round is fired. 
gjEnKO 300a. This technique is called 
for mug of grenades) . 


jflr SOnan atMroHfe grenade launcher, referred to in 
Afg^^istan as "RIS^mCK.” Known among Al-QA'BPA associates 
partieularljf elective weapon. (At-BAHRI indicated the 
l^gl7 may also^^ found in Afghanistan. ) A1-C^*B0A fighters 
(^H^ssed load^^ up to 75 rounds. 

BG-15 . rifle mouhted grenade launcher, mounted' on 


3. Light support weapons 


ma 
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NASSER RHMAO NASSER Rf.'-RAHRI 


9/17-10/2/01 


a. WVCHGIX grapnel laugher, referred to as "TBQ^PAM" 
(Arald.c for snake) . This system is asMi to cle^ia paBi in 
mine£ields> It Is In the Inventory of bg^h and 
Al-QA'EDA. 

b. 122SI Suj^ort rocket launcher jKfie 


Ci 40ran» Af^eOR M®, 6 shot gren^^® 
as "tiitroglyceriBe , * AL-bahRI advisec^^B 
used in Bosnia aiaong the "Huiahidin 
MnJahedlnl, but not observed in Afgha^sM 


Bncher, ref^^Syto 
(avstew was Widely 
B^{lcati'bat Al- 


d. M2A1-7 portable flame ^ 
taftin” (Arabic for •’dragon”) . 
own this system; however, oni^pAl 
Afghanis are fearful of fi^^p 


E as "ai- 
he Taliban 
taiise the 


4. Crew served wea 


a, 7.62nm typ 
(Bote;’, ^^slly ti« 
does ngra^^st lim 
the tSBSSmk. ^ 


auhjjgef erred to as "bk" 
^®ne PK as the letter "p" 
p^ed by both Al-QA'EDA and 


a ljS^^-alxcraft machine gun, referred to 

by A1-QA *EDA, 

-I anti-aircraft machine gun, referred 
acronym for mudhadh ta’erat - anti^ 

NFI) . this weapon is in the inventory 
liban. 

ium machine gun, referred to as "DOSKA 
nd the faliban possess the newer 

e. 7.62imn RPK light machine gun, Al-QA’ESA uses the 75 
round drum with this systmn. 


BBg 3-ld 
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BRSSER ftJMB NASSfiR 9/17-10/2/01 

f. 7.&2m RKM and PKB machine guRr 

A1-QR*SM and the Taliban. (The P8M was prevlou&jw^^ntified 
as the 7.62mm t^6* 80 machine gun.) The ^^llb aM H agB i-QA’ EDA 
use both the standard and the amior 

g. M.Snw KPV heavy machine gun 


5. Ahti-Tank Weapons 

a. 8®3-7 portable rocket launch 

Mi QA*6ia and the Taliban. ^ 

b. R5S-18 light anti-arTasiagWajna 
solely by -Ali-saft' EDA. Al-QA’^^al^ 
system, the M-72 light antitank v®p 


teiy by bpth 


this ^^tem is used 
ta. USf^fiEsion of this 


c. SAGGER anti-tag 
"SACSt" (Af^iC for "ha^ 
a, tank,. , ff 


^uid^Smissi^ referred to as 
■ X^s sysbM is usually mounted on 


vehicula^ 

effective 


iX sh^Hg^e ang^g|ajk missile, referred toi as 
^^f or^^Bw^k . ahti-fortification, and anti- 
MHbts. Tmj SIB j^thin M-QA'EDA as small but 


anti-tank weapon; only AL-^* BOA 
fight^e use thl^^SH^ther ^tl-tank weapons systems against 
the^mH MASOBb (SHAH ttASOOb also use this weapon 

s«y.ml . It is m^n among M-QA’ EEA that the SHAH MBVSGOD 
^Ses theceforjwlo not direct tank and armor assets against 
aHfefghan-Ara^^Ii-iJA'EnA fighters. The. trainers for the 
SH^feaponj^ll^tem fflnong the M-QA'BDA a'be ABU TARBQ M-TBNSI 
Al-HAfilB. These two trainers also provide 
jwWMKBwT on the STINGER missiles . The training is 
conaucted in the instructors' houses. Both instructors live 
in the BIN lADEN's compound in (Jandahar, Afghanistan. 


REQ 3-ld 
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HJiSSER mmO NASSER AI.-BAHRI 


9/17-10/2/01 


f . R8S 56 bill siediuB range anti-taak ssstgu# simtfar to 
the RBO system by At-^'EDA. 

g. IiaM 80 light anti-tank itee^n to as 

the "XMI. ” There are CSKt) Efts* 90^^ are j 

only use«I for training. S j M r 


h. $4nira SHR H80 LAW, used solel^^^^K-QA’EUA- 

i. OOmm M79 rocket launcher, use®^^M^he Taliban. 

j , MJ14P1 aiiti-tank ,gui<J«l m^^dle, SAGGER'. 

6. WOrtarS: The Taliba^^^^Sra|>s. inv^^ry 45iim to 

240aan mortar systeme^ AL-QW^S to lEOmrt 

mortar syst^ns to include m^Hious carriers. 


7. Hand Grenade^flp Jr ^ 

a.i AL-0A*£DA anc8|Hje Taj^an in their inventory 

numerdu^^pes af^^Maa hand grenades. There 

are alJliillEt»all"!<W|BfW^ ha nos^^^des that detonate upon 


b, ^^^IttlK^^tanKH^enade , this is a Chinese 
tfltanufatdhirea qi8||^^einp Joying a parachute whic^ allows it to 
'drop-^n the top^wH^^^tamk . It is in the RL^QA’EDA and' 

jfla 8, Pyrote^nics: comet white parachute signal rockets 
employ aMttio wire in conjunction with the rocket, to act 
HjB^^arlyjgWning system, used by AL-QA.''EGA. 

wl^^HpKlaster Bombs; The Taliban have in their munitions 
depo«cluster bo^^s. The cl«at«r bombs were jprevlously 
delivered on opposition targets via aircraft (Nri) but now the 
devices are launched from probable artillery. AL-BAHRl was 


3-td 
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NSSSER ftSMAD NASSER AL-BAHRI 


9/17-10/2/01 


uneextaln of the exact oethoti the 'Palihan anjjloyj to 
the clus^ter bombs , however he statea that the ®|^te^* 0 Wce 
us^a aircrafts to launch cluster bccibs a^inst of 
SHAH HASC^D. ^ 1 ^ 

Al-aABBI; proviaea a listing oiE vario^^lll^^^^e^ 
weapons systems currently in Afghani^^^ posSiSs ^B ri 

the Talibah arid/or AL-QA^EBA/Afghan-A^rateffihterS. 

1. Man Rertahle SAM Systems: 

a. "AL-RBO* and "AL-RBS" (Rpsjo low sufface- 

to-air missile system) , both At-j OaSffl^ and TjC^^p^poscess 
this system in various locatioi^Kiss^^nistagBF 


bk Shorts blowpipe ! 
sysfero as ”blops’' and usa 
personnel. It is locates 
in Kabul cannot be rul^® 
have ill its possessioMr 


iwsyste^ A® 
|Kt foj^oth 1 
pn Q^iahar; J 
>«t. J^e Talif 


refOrs to this 
pBP^ircraft and anti- 
owevexj its presence 
an is not known to 


“throd^ffl 
and the^w 
SA-7a antP 
after view 
.adviseddgr 


S tgKb (ERi^^^he "STSEUA” is seen 

and is in the stores of Al.-f)A'El»V 
pUJEN’s personal seeurity have the 
ong^BH^ffibentory Of weapons. Al-BAHRl, 
the SA-7, SA-14 and SA-16, 

^ the SA-78 in Afghanistan. 


Stinger^^pre stinger aiissiies ate stored in the 
Ji^TOHOL camp} l^CTer, there is a general awareness among AL- 
WmDA sssoclat^y regarding the shortage of batteries for the 
BIN Lamm's personal security unit is said to have 
SHaKeappi^^r their inventory. Al-BAHBI has not personally 
weapon in Afghanistan. 

Self-Propelled Anti-Aircraft Systems: there are • 
"numerous’' types of self-propelled anti-aircraft systems 
throughout Afghanistan. The following represent the most 


3-i<a 
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HSSSER AHMAD NASSER Al-SABRI 


9/17-10/2/01 


csammonly observej in Afghanistan: 

a. A systeai •'siiaj.lar* jfn appgara n^ l to^ 
9 low altitude SAM systam. It iS ppssa^^ sol 
Taliban and has bean dbSferved in K^ul^Pid Qand 


RlNgO PL- 
tthe; 


b. 2IL 136 vehicles eith mount d^A -S^^AIRFOtf^gS 
wi-ssiles, in the stores of the Taliba'^S^^eft oyer 
"OQniEMinist regiue.'' locations, oj^ra^^^S^^adiness and 
degree of proficiency unknown < 


c. SA-10 fSROMBLE ) , possess^^by the^ttKam te and 
observed In Kabul; Afghanistan, acauired 

after the Taliban occupied Afgmnistan, in 

August 1998. It is known am^^Tajjt^a^^^k^QA'EDA 
associates that the Russ ia^^provi^ed^MH|yjn system to 
General OUSTBM f-Fleld Cfflnffl«t: o^psitWwH&tces to the 
'Taliban). Readiness andKaTofic^gncv unKhown. 


SA-ll (GAP 
solely .^^the Ihlii 
Taliba|^^Wpied,^g 
un3cnO<raHH|B||k sL_ 
e.^^ra^MGLAl^ 
during thgRMagBmtlon^ 


s^^Mis^&bul and possessed 
was seized after the 
a^^jp^adiness and .proficiency 

|fehe Taliban acijuired this system 
|ar-B Sharif. 


. 3 j^nueedW^NB^rcraf t (AA) Guns: there are numerous 

'syst^fs observ^|H^B^hout Afghanistan. 

^ a. fIORISCC®2^ ran (quad) AA gun, referred to as '^dushka 
raffl^awir.” Thi^system has a night scope and is used in 
S^^nistan fmanioth AA and antl-rpersonnel targets. Widely 
the^pCiban and Afghan-Acab fightdrs. 

2Sran light AA gun, referred to as "shilka, " 
th^^wa^n is possessed by both the Taliban and AL-QA'BPA-. 
Ali-QA'l^ has this system among its inventory in Qandahar. 


RSQ a-id 
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AHMAD N^SStH J^rBAHRX 


9/17-lO/Z/Ol 


c. Quad 12.7iiini anfcl-isAjp^afli raachine gun, in itieJSr 
possession of tSie Taliban, Jbptb Russian and Chin®« J^Ssions, 
and placed ajcdtuid fibe Qandafaair alrpoft. ^ 

4.' Static and towed SSN’s: 

a. SA-3 (GOA) mounted tin a ZIJ, 

t&ls weapon dystem upon its: decCipatiti^ feh^ ^r-e Shat^ ipp Bct 
has been obseeved in ''parade foxmation^MB^ndabat during 
■Taliban "display isj o£ strength," O^^j^j^^^^eadiness 

b. SA-S l&mm) W.-BAHRI h a ^&heir gedll ^E fea similar 
in appearance in @mdabar; howgg^S^^^^HRi is^ncertain if 
the SA-5 is actually present^pTAfg^^^^^j^^ 

c. SA-2 t6Oi0ei.iMSL.i|u.-BA^ hasWISra about" the sA-2 
•presence in Afghanistai^^pt h^^ot o^^rved .same. 


Kabul 

manufai^ 

•ticucks. 


as oj mjl^ iar. Khost, Qandahar and 
E in appearance to the (German 
Wes GOoic mast antennae mounted on 


‘’are seen^ 

otl^wise unfami 
asil^iated with , 


K r^ars Tturning) in an operational mode 
^bul and Qandahac areas. Al^BAHRl is 
ith radars and electronic systems 
«„d SAM systems.) 


JIK Ah-SAHRI ^phrised there is a seven (j) kilometer tunnel in 
S^^^ain isMae vicinity of SHARSIAB Cadp (Kabul area) in 
WnBnjnuu^^fQuaiiCities of munitions and equipment are stored. 
T^^WjPM~inelv travel into this tunnel to deliver these 

Ab-SAHRi advised Afghani fighters have shown fear when 
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AHMRD HA55ER jU,»EyWRI 


a/17-10/2/01 


confronted with land mines, hand ijrenades and f lame-thjijjjlwerB ■ 
Arab Mujahidin in Afghanistan, conversely, nodi^eh 

fear. Caliban fighters have a death. 

The fear bf death by fire ia a oenerati ffBb iold^^MB^^ltlon in 
Afghanistan. The Arab muiahidth use t^S factaaPiBIP^^r 
advanta^ in engageii^ts with the MorKern 
AHMAD St^ MASQVD, when singly produ c^g 

causes the MASSOB forces to retreat. B^ga^Uiban flQhi w^S " 
however, also express the saine fear ongSg^ 


AL-BAHRI advised that in contras 
Afghanistan do not exhibit a specif^ 
Ah-QA'EDA associates derisively 
fire, particularly since it 
battle. S 


^ulahidin in 
^^r of fire. 
®nis ' fear of 
W ability in 


AL-BAIHtl stated thdig 
'knowledge or operationsiaE 


associates of activitis 
biological weapo ^ ^ ^ ^ 


E egar 
er,i 
ti® 
don oS 


fidicafflwlrof discussion> 
DADE^r AL-QA’EDA 
Oh^ical, nuclear or 
a general awareness 
Kib mujahidin at large Of 
Elear facility in 


toer with Afghanistan, in the city of 
E^baon iv mentioned among ai>-qa’Bba 
|R pbclear missile base in 

with northern Afghanistan (HFI). 
ntneticaliy, added, " iaagine if the 
a that base, everything will be 


Ali-BAHRI a^ised within the. last two years, MS lades has 
heard in ^pialabad, Afghanistan,' stating to his followers 
MpersonSp^ould have the right to oifli Such (nuclear) 
Hnii^O^er to defend themselves against the enemy.* 


AL-BAH8I advised that AL-FABOOQ camp is currently located 
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NftSSER AHMRD NASSER AL-BAHRl 


9/17-ia/2/01 


, 4 n Helisand. The <?a«i5p is located 3-4 hours out of Oanda^K 
towards Heiaand and Herat . The cawp offers saridfe s^^ary 
training. The wain trainers in the camp Al,- 

HIHTARI, HAMZA At-DUSI, ABU AZ,-TAYEB Al^P»EZI^|nH|^;RA. 

AB-SWRX advised when the traine^f arrivdffn 
they go through an introductory orieniration Jm the a SHBlBWP ^ 


the orientation in Usually given by tfc 
Relations of the guesthouse. The Amir* 
trainees the importance of patience an 
bestowed on those who be patient and^ 
training. The Andr stresses the i>^aS 
Tsiami’c behawiors. .^Bh 


K of subiio^gBr 
^zes to the new 
rewards 


Aftwr thf guesthouse, t^FtraiSe^ 
cai^s. Initially they go thi^iugh 
discipline, a^nlnistratl^eff ssuegy and 


a^#to training 
^^icai course in 
chry forttatiOna . 


Then the trainees^^Bseqi^m;ly p^Keed to the following 
training courses: li^Hj^weap^S^a^j^ course, artillery 
tralniha|CMrse whjjgy^clud^^^^^zers and BZmn.guns, anti 
alrcr^aB^ponS^H^Sgaphvf ^ant ^ aid, basic OJ^loslves. 
After~eBB^^ine^l^BB^fa the above courses, then they advance 
to a c^ffi^HBiigue^nRRB&^are taOtics. 


'‘imag^^^TC taiS 
thej^chniques ao 
tumping session! 


S g|Re training session, the ttainees 
nihg eserdse where they attact 
ring this onercise the trainees use all 
Weapons they studied during the 


MB AL-BAHRl'^^ised some- trainees are .^elected, because of 
j^^M^edio^pSn, morals and dlsoipline, to attend advanced 
aBB^gH^BIKed training. AL-BARKI stated SAIF AB-Aoet gives, 
an advanced security session in Kabul , the 
sesslonis tO teach trainees the methods of selecting a target 
for a military (terrorist) operation, gathering information on 
the target,’ taking photographs, and evaluate the target for 
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BSSSER AWH&B NftSSER AL-BAHRI 


9/17-10/2/01 


the upcMtithg; roilitary operation. SL-BAHRJ advised 
personally delect the ttaihees in this course. Jr 


M,-RAHRI artviseci tl^t ethers also 
SpeGialited training, tox instance VAM 
close ctnRiat, heed 9 uns> and Klashinh^ 
conducts secret training that nobody 
it is provided only on heed-to-knae 
that usually these trainees, 3-4 pec$iS 
daily and until the training session ^ 
late afterhoen. Al-BAHRI advised SW3,^( 
IfftQOUB with the training. 

ABSO Kh-RRKEEl. also instrUCt^^ 
warfare and sabotage. Be 


'w&h Xji^a ' 
hfiaw liiornlng td 
assists 

on city 
the lARQSS 


special training in 
'known as tRJ'ateM abpoli^ 
also given in Sl-ETiBOU^R 


Pllle^is p| 

3Mr. 

b. M M 


raloed by an Afghani 
The sessions are 


e AL-QA'EDA associates who 

fi ^j atnelr residences in the main 
ahar, Afghanistan; 


■'tank i^^ile.^^AlS 
m&Y^F and explosl 
offixploslve devj 


UNlm^^ABU KHALID AL-HABIB are 
tronfflKrcuits for explosives, SA-7 and 
mSsile systems, and the HliAH anti'- 
RAHHAN AL‘^tiOHAdXR Is a master bomb 
^^xpert who instructs in the construction 


AL-BAHRI iWined all trainees must have "specific and 
M instia^^lons" from BIB lADEN prior 'to being approved 
WWiTiitSSf^rom the three home-based specialists. 
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EEDEEAL BUREAU OE INVESTIGATIOH 


pueoflfitnsct^pddo 10 / 22/2001 


•BaSSER Aasus KASSER AL-BASRI, a.k.a. ABU JANBAIi, 'a.k.a. 
ABO OARBAL AL-JABAai, a.k.a. ABO JANDAU Alr-TfEffiMI, a.k.a. ABU 
OASDAU AL-GHARBI, a-k-a. ABO HABIB, a Yemeni citizen born in 
leddah, Saudi Ar^ia in 1973 was interviewed in tSe presence of 


'Special Agent an Special Agent 

(EBt) , and Special Agent Baval Criminal 

Investigative Service (NCIS) . 

AL-SABRI was advised of his rights as set forth in FD- 
395.1 (Arabic version). AI-BAHRl verbal! Waived his rights, But- 
refused' to sign the form and thereafter provided the following 
information. 

At- BAHRI advised that HASSAN AIr'KHAMIRI was released from 
jail around February 2000 after being arrested during the Bayt HABRA 
incident iii May 1399, 


Ah-KHAHIRI, NIBRAS and AL-BATAR met AL-BAHRI at the airport 
in Sana'a, Yemen. AL-BAHRI was visiting Yffluen to pay the dowry for 
OSAMA BlM LADEN’S (OBL) Yemeni wife. Al-BAHRI stayed at the Al-Lewa'a 
Al-Akhdhar hotel, Ta'ez street, Sana'a, Yemen. Twp days after Al- 
BAHRl's arrival to Yemen, be began arranging for his return to 
Afghanistan. 


AL-KfflBtIRl told AL-B2fflRI that- he used to visit the brotherB 
in prison especially KHALLAO's brother ABD AL-AZIZ BIN ATTASH. 
Approximately four days after ALvBAHKI's arrival to Yemen, Al-KHAMIBI 
advised him that he has to fake cate of some business. AL-BAHRl was not 
aware of the nature of the business, AL-BAHRI did not see AL-KBAMIRI 
again. AL-BAHRi advised, he stayed in Yemen approximately two mcmths 
but only saw AL'-KHAMIHI several times - during the first 10 days . AL- 
BAHRI does not believe AL-KHAMIRI went to Afghanistan at that time 
period, since AL-BAHRI was not told by AL-KSWIIRI nor by anybody else 
that AL-KMAMIRI was going to Afghanistan. 


iiwHSSoiM on 10/18/01 «t Sana'a, Yemen 

HUS 262-NY-277D13-302, Diteiaai*d 10/22/01 

iv Wcis) 


Tliis Socmaai eaasuiis rt c ttapeh dja t ecs nag noclusiozis of tbs F9Z. It i> tbo ptipeny of Ae wed » tossed as yoor sgmey. 
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265^-81-280350 


Coi«io«iii«.i>|!ro-3(a»f Sasser Al-Bahri. : .On 10/18/01 .ha 2 


KL-BatffllRI used to 8pea!c with Mi-SAHRI about, marriage, and 
At-BflHRI fSit ti»t it would be a good idea for JSl-KaatliHJ to get 
married sine* SJj-IMU®! felt that fili-KHSMIRI was very emotional after, he., 
was jailed in the HABRA incident. AL-KHAMIBI used to speak about 
some of the brothers in prison and how every one is acting 
iadaspi^tiajsntly, and that there are no organization among them. At- 
KHMilRi felt if any of the brothers ooowitted a terrorist act la Yaien 
without any direction, the act will affect brothers *diO ate not 
ii^risOned. At-KHAMIRI used to tell AL-ESAHRI about all the religicaia 
and ideological arguments he (Al-KHAMIRI) had with AISMPI while in 
jail. Hl-BAHRI advised to his ICiouledge, Ai-KHAMIRI never gave Sayat 
to BIS eases. AL-bahRI stated Ai-KHAMIRI first afctended military 
training In Bosnia .and then he had additional training at AE-fAROCa- 
cam|> In Afghanistan. 

AL-BABRI stated that BIS KSSeS opposed the ABO Ai-BASAM Ah- - 
MIIBU3AH incident in 1938, because according to BIS lAIM, Al-MIHDtRR was 
acting aione without direction or coordination. 

AE-BAHRI stated that during BIN lAOEH's interview with Al- 
dazira Channel in 1998, BIN LADEN publicly gave Bayat to the Taliban. 

AL— BAKRI advised that BIN LADEN originally gave Bayat to the Taliban iST 
1997. 

After the BIN LADHJ's Kiyat to Taliban, AL-BAHSI decided to 
return to Yemen in order to ^et married and start a family. AL-BAHRI .^^ 
stayed in Tteraen until he was arrested during the Bayt BASRA Incident 
where he then returned to Afghanistan. AL-SAHRI stated that BIN LABEH 
was concerned alnsut the Bayt HABRA arrests and asked AL-BAHRI if the 
arrests were aS a result of the Yemeni goverUBfeiit' a ’etack down on ■ 
Islamists in Yemen. AL-BAHRI advised BIN'LADSn that the arrests were** 
nothing but against a group of brothers who decided to steal in Order .i 
to make some money, bin LAlffiN was relieved after he heard that the 
arrests were not based on the Yemeni government cracking down on 
Islamists, stating that the “ship of ALI ABDALLAH SALEH is' the only 
ship we have.” 

AL-BAHRI advised that ABB ANAS AL-TAEZI was very na«dj 
affected by the five booklets written by ABO MUSAB At-SORI. The five 
booklets are: 

1. Af^anlsean and the Taliban 

2. Republics of Central Asia 

3. Republic of Qafqaz (Caucausus) 
t. Damascus ‘auKl Paiestine 
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FD;a>2»lRty- »•««) 


Z8Sa-B\ 


CondmiiiMiifFtjSCKof tIassBc AI-Bahrl 


-.P«se. 


5. The obligation of ’femen towards Muslims in the world. 

ABB ASAS was trained at the SHOHABA'A GAMP that belongs to 

ABO MBSAB. 

AL-BAHRI ad'^ised that towards the eiid of 1999, AA-TAB21 
stated in front of MS that they should rewenge the esecutiOB. of 

ABU HASAB AL-HiHUMi by the yemenl government. BIB LADES was very upset 
with AEtTAEZI and his thoughts. AL-BAHia advised that jatATTHAliA and 
SHEHAB ALwDin are also af feeted by ABO HOSAB's booklets, KBaXlHAMA 
trained for one year and five months at Khaldan tamp ajid studied for a 
year at the Al-Iman center in Khaldan. 

AL^BAHRI stated during the Sorthern Group (NS) visit to BIN 
LABEN in 1996, BIN .LADEN did not appear to treat FAKOOQ Ai-MAKI 
(HASHISl) any different from the other brothers. AL^RKI used to visit 
BIN LADEN regularly, however tJse meetings only lasted several minutes. 
ALr^BABRl believes that AL-HAKI may acted as a messenger tor BIS LAfiEN, 
AL-BATOI advised that on the other hand, KHAILAD used to stay in the 
meetings with BIN LADEN for a long time. 

AL-BAHRI advised ABO OBEIDA AL-MAKl' had a “close 
relationship* with FAROCQ. AL-BAHRI heard ABO OBEIDA call FARSOQ by the 
name of BOLBOL (nickname for BILAL) . ABO OBEIDA and FAROUQ had a 
special relationship. ABO OBEIDA listened to anything' PARODQ said to 
him and always obeyed him. 

AL-BAHRI advised that BIN LADES treated AL-QAEDA members and 
.non AL-QAEDA meidsers the same. AL-BAHRI stated only AL-QAEDA members 
would possibly ItnoW who are the other Al-(8iEM members. 

AL-BAHRI explained that his relationship with HDTHANA AL- 
JADDAWI is superficial. AL-BAHRI advised that HUTUiUlA came to Bosnia 
towards the end' of the war and stayed there after most of the Arabs • 
left. AL-BAHRI advised that MDTHAHA knows the BOlly Quran by heart, 
and to his knowledge, HDTHANA did not go to Afghanistan. 

AL-BAHRl advised he heard of SDLIMAN ABO GEITH but ngver met 
him. AL-BAHRI knows that ABD GEITH is in Kuwait and that he made a 
tape called .Kalimat Haq or Al-Jabal Al-Asham to defend BIN LADEN, 

AL-BAHRI advised that he had heard some Anti Tank and Anti 
Aircraft missile were smuggled to Baudi Arabia, but AL-BIHIRI does not 
know who planned the operation ngr does he know the individuals who 
smuggled the missile into the Kiiigdtan. 
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H>-3(Ba(Ito. lO-WS) 


2e5ft-NX-2B0350 


Q»ii«aaiii«offM02or Hawser fll-Bahrl .Qi 10/18/01 .t» '! 

AL-BRHRI stated he knew SRiEM AL-SHSRIF ftm Bosnia. KL~ 
SliflRlF acts on his own and does ilot listen to anybody. He is a Saudi 
'ftiMa Mekka,. Be trained in the Khaldali can®> and fought at the front 
lines in Kabul. Rh-SHaRlF has been inside "the compound in Kandahar 
since 1998 and he is not aarrled. 

AL-BAHRI advised he knows ABU AB-DtlBHAK as a person who was 
in charge of the Babl mest house belonging to IBS Mi-KHATIABi He is a 
yeagni approximately 33 years of age and married. He lives with his 
family in Kandahar. 

Ah-BAHRI had heard that ABO SAl^H is a facilitator for . . 

brothers to travel to Afghanistan. Ah-BAHRI does not knew where ABU 
SALEH get his funds,- however ABO SALEH travels often to Saadi Arabia. 
AL-BAHRI heard that ABU SA££H was imprisoned in Saudi Arabia after be 
returned fr<mt Bosnia, but AL-SSHRI did not know the reason. AL~BAHRI 
advised that ABO SALEH trained at the Khaldan oaiap for six months in 
1996. AL- BAHRI advised that ABO SALEH, ABU AL-B3IDLQOB and KOSiiS Air 
DIH, are all married to B^RIR AL-SHADADX's Sisters and stte currently 
in Afghanistan. 

AL-BASBI advised he had met BEIE ALLAH AL-OSTARi three times, 
AL-BAHRI met AL-^ARI while he (AL-BARRI) was being treated ib 
Kandahar in 1999. AL-QATMl and AL-BAHRI met again in Kabul While 
fighting at the front line, and AL-BAHRI advised that AL-QATARI is an 
expert in Rocket Prc?>elled Grenades <BPG) . AL-BAHRI and AL-^TARl 
attended a special training session in 1999, 2^-BAl&tI and AL-CtATABI did 
not finish the training session. AL-fHVTARI left to Jalalabad, then tO 
Eesbawac Pakistan. AL-BAHRI witnessed AL-QAfARI, clean shaven, 
accompanying KHALLAD to a private meeting with BIB LAI^ in Idte 
December 1999 in Khandahar. After this meeting both AL-QAfARI and 
KHALLAD disappeared. 

M.-BAHRI advised he later met AL-QATARl in the summer Of 2000' 
in Sana' a. AL-QATARI was in the company of ABO AL-EOBEIR, a BIU LADEN 
personal bodyguard. AL-BAHRI Invited AL-QATARI and AL-ZOBEIR to his 
house in Yemen for lunch. AL-BAHRI advised that there wSa no pertinent 
discussions during the luncheon. 

AL-BAHRI advised there was some type of operation execution 
training in which the trainees- learned bow to hijztcfc airplanes and also' 
learned assassination techniques. AL-IBSHBI explained that once they 
build a skeleton of a base behind the Khaldan caBip, and they raised an 
American flag on one of the buildings, The trainees were to imagine 
that the base is an American base , attack it and take it over. 
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HWOfatRev. l(W-95) 


2 652i-SY-280350 


Goi8nBmwBofFI>3P2of NasS^r Al~Bahri 


AL-BAHRI advised that BIN lADEN used to induce the brothers 
against amertca. . SL-BAHRI stated he was preseant durinj^ these 
discussions. AL-BAHRI advised he used to ejqplain the c^use of BIN XABEN 
inducing the brothers against i^erica and ad^catihg jliad. 
also used to eacplaih to the brothers on behalf of BIN LAOE^ that they 
will be better fighters against the Americans if they f^ght along side 
the Taliban at the front lines first. 


AL-^HRI explained that he had asked BIN. liADE^'s penaissign 
to become a suicide martyr against American interest's six nK>nths prior 
to the East Africa Embassy bombings . BIN lABEN advisi^ A^-^BABBX to w^t 
and be patient. AL-BAHRI did not have priiM;' knowledge- of- aoiypianjr- to-- - 
target the U.S. Embassies in East Africa. AIHBRHRX stated ti^t after 
the bombings of the Embassies in East Africa, mahy brothers were ready 
to carry-out suicide missions*- 

AL-BAHRI stated that after his wife delivered his son HABXB, 

BIN LADEN was the first to feed the new born, even before his brother. 
AL-BAHRI Stated that SAQR AL-JADQANI took AL-BAtiRX*s son in his arms 
and went to BIN LADEN' s residence. BIN LADEN chewed some dates and 
placed it in. the mouth of the cdiild. BIN LAZ:^ also called the prayer 
in both cats of AL-BAHRI *s son. 

AL-BAHRI advised that when he decided to leave Afghanistan 
and return to Yemen, ABU MOHAMAD AL-MABRI advised Him ''if you think by 
leaving Afghanistan they will leave you alone (Americans) t ypn are 
wrong. This a war, either we -will win of die and there is m place fpr 
returning back." AL-BAKRI advised that AL-MASRI was right in His 
statement because now AL-BARRi‘ is incaxcerated in Ycsnen and being 
questioned by the United States. 
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Working Copy Page . 1 


11/07/2001 

laSSER ASmD NASS® .aJc.a. ABO OaSISUi, a,k.a„ 

ABO jaHnAIi-AE-tlADAWI, a.k.*, ABO- ,3»1^A1. AB-YEHBNl, a.fc,a. ABO 
SaffiAB AL-CTAHBI, a.k.a. ABO HJffllB, 'a Yemeni citizen tioa# in 
■JBiJdah.' Saudi Axabia in 1973 was intervieued in tke presence of 


fecial Agent (PBI) , Special Agent 

(FBI) , and special Agent NaVcil .Criminal 

Investigative Service (KCIS) , 

lESSSSE AI)-BAHRI, henceforth referred to as SB-HAHRl, Us 
incatCBrafead in Yeiwn. After being advised of the identity of 
the intBrvle!tf±ng %eats, AL-BABKI was reminded that he still has 
the saw ri^tS as set forth in the docunWit that was provided 
and explained to him during previous interviews. Mi-BABEI 
ackn£jwie%6d that fact and agreed to cooperate with the 
interviewing agents- AL-BAHRI thereafter provided the following 
infOJTBatlon during an interview that was conducted in Arabic. 

AL-BAHSI advised he first met ABED AL-A2IZ in Bosnia, 
during the Bosnian Jihad. ABED AL-AZIZ was known by the alias 
ABED Ah-iaHIH AIi-;airoOBI, and at one time worked in the kitchen 
as a cooh for the 'brothers". Bater, he changed his alias to 
ASBB AB-AZIZ AB-tBUCC £dter arriving in Afghanistan, After the 
peace accord {Dayton) , A^d AI«-AZIZ traveled to Saudi Arabia with 
otter Saudi "brothers", meanwhile ^-baBRI returned to Y«iien- 
ABS3 AB-AZIZ stayed in Bosnia for eight months . 

AB-BABRl advised AB-iIANOaBI gave him his name and 
teleph one mutlber in Saudi Arabia before he departed from Bosnia. 
AL-BAHai stated he does not recall the name AL-JAUOUBI gave him, 
however be remembered the' telejdione number was of a cement 
factory in Jisan, southern Saudi Arabia, with an extension to the 
residence of AB-OANOUBI's parents. 

stated he then encountered ABED Ali-AZIZ in 
the Jihad Wal Can® in Afghanistan. In Jihad Hal At-J^OBBI 
chemged his alias to ABBO AD-Ai^. AL-BABRI advised A^D AL-AZIZ 
participated in fighting with the Taliban, against the Masoud 
trocpB at the front line in Kabul. 

After- a major offensive by Masoud against the Taliban, 
where KiaLLAD was injured, ABSD AL-AZIZ departed Afghanistan in 
early 1897 to Yemen, where he got married with SXRAH AL-HAKI, to 
two of AStBD AL-EADA's daughters. AL-BAHRt advised AL-HABA's 
scfn, ABO JAFAK AL-IEMBRI, arrai^sd for the marriage back in 
Afghanistan. ABO JAFAR was later killed in Afghanistan. Ah-BABSI 
stated iteED AL-AZlZ remained outside of Afghanistan until 
approximately one week prior to the o.S. missile attacics in 
retaliation f®c the O.S. Embassy bombings in East Africa, when he 
came bacfc with his wife. AL-BASRI recalled ATOD AL-AZIZ returned 


Case ID ; 3i5N-KrY-2770i3-302 ^ ^■gj Serial j 231 

3 SOBS iZ-g OOOQOQlSOi 


s 


s 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 


PO 00000 


Frm 00504 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 


PsN: CMORC 



499 


— Weatoag 


fage 2 


in- mid August and stayEd in Qandahar tm: a, while. 

ia-BAHRI , advised ABED Ai^AZtZ is 2 in A1 Qa'eda menfees 
and pledged: ijay'ap; to Bm hsMSS'. SSSD Al-AZIE waa a txaiher at 
the Lo^har :fc.ralnii^ canp wetfe he provided basic trSinting to 
recruits. He zesidea in Kabul, »Kife.his .wife, and sfeile ip Kabul 
he h?Bl a daughter, Shile in Kabul, ahmed al-hada visited tiusra 
prior' fed' the birth of his dBtghter. AL-BAHRI was .unasiara if. AI>- 
HADA stayed in Kabul until after the birth of bis grand^l^toter. 
AL-BAHHI advised AL-HABA Went for trainfig in the begbair gaiq> in 
Afghanistan 'in X9$9, he was dii^>atched to the. front line for 
fighting against itesoudf however, because of his age the 
•bsbth^es* hi^t hira in the rear next to the artillery. After the 
training Aii-^BA attended a dinner party in the BIN bA££N 
Chs^har sas^und where BIN UVDEN recognized M,-HADA and seated 
him on his xlgdit side for the duration of the dinner. 

After the LOghar Ganp was moved to Kabul and then to 
Qandahar, ASEB Ab-AZIZ was ’'excused" of training by the 
■leadership and he moved down to Qandahar wher'e he resided at the 
Qandahar cOapound. • 

Ab-BaatRJ advised ABEP Ab-AZIZ is a -very sensitive and 
emotional Sn^vidual, and is easily offended by "siTple wo*^." 
Ab-BiaRI advised “even KHAliW) use to ash me (Ab-BAffitl) to put 
some seise into him (ABED Ab-AZIZ).” Ab-BAHRI advised ABED Ab- 
AZXZ has a close relationship With ABED Ab-MAJIO Ab-TABOUKI, who 
Is married to the daughter of ABD asbeh Ab-HA6HRIB£, AW) ASBBH is 
in-charge of the SIN lAOEH security detail . Ab-TABOPKI resides 
with his family in Afghanistan. Ab-WfflRI stated ABH ASSBM hms 
two other dau^tera, the oldest was married to ABU Ata Ab-TC®asi; 
howe-ver, after his death she got married to ABU KHlffiAlB Ab- 
SUDANX. The other dat^hter is married to ABU Ab-FARAJ Ab-,bIBI. 
Ab-BAHHI advised ABO KHUESMB Ab-8t3DANI, ABO Ab-BSEAJ Ab-bIBI 'and 
ABD Ab-KAJID Ab-rjffiOUKl are all Ab-Qa’eda members. Ab*BAHRI 
stated ABED AL-AZIZ had a close relationship with HABBAN Ab- 
KEAKBKI. ABto Ab-AZIZ trained With Ab-KHAI'fiAI in Jihad Hal carp 
on Special operations. Ab-BKWtX stated this session included the 
Xearning of assassinations, city sabotage and esplosivea, 

Ab-BAfflSi advised ABED Ab-AZIZ is ”very imich liked” by 
ABU DDJMaA Wi-taSRi , tbe son-in-law of ATMAN M,-ZAHAHRI . Ab- 
SAHSI stated Abu DUJMIA is an Egyptian Islamic Jihad lEIJ) and 
Al-Qa'eda merfier *dio is married . to the daughter of ZMIAKRI. Ab- 
BAHRI eplained ASU DUJANA lost one of his )dien a mortar 

missile came in between him and AL-BAHRI . Ab-BAWtl also sustain 
injuries in. his foot as a result of the explosion. Ab-BAlte 
sustained a minor injury to is heel and stated the Other daught^ 
of. A1-^)IAHSI, is married to another Al-Qa'eda member known' as 
ABD Ab-;tol Ab-DEOTSI, 

Ab-BAHRI stated ABED Ab-AZiZ has a "brotherly” 
relaticaiship with BIN bADBK's associate HAMZA Ab-SEaMiDI. 

Ab-a?UIRI advised ABED M,-AZlZ wa3 a good friend of 
HO'ATH Ab-BAbOSHI (Ab-AHBAbl) . Ab-BWlI remembers ^ incident 
Were Ab-BAbU®! and ifflKD Ab-AZIZ removed the safety pin frcsB an 
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Hoiking Copy page 3 

offensive hand grenade aijd could, irot render it safe. AL- BJU-USHI 
came to AL-BAHRI since At-BAHRI was in charge and asked him to 
help secure the grenade - iUi-BHIJRI was able to secure the grenade 
and punished .both Ah-KattSSl and ABED SL^AZIZ and had , them crawl 
around the base for what they ha,ve dona, 

3a.-BAHRI advised ABED Ahr-AZIZ is a friend of Sftfift Ah- 
JADBftHI, and SAQR r^lly knows how to deal with ABiB Al»-A2I2. 

Ali-BftHRI described A^' Ai.-,AZX2 as S^P", foli <iame, 2«-2? years 
of age, black curly hair, biatdc eyes, white to iik skin cClOr and 
cannot grow a full beard- AL~BAHSI advised ABE33 Ah-AZIZ E^aks 
with a Saudi diaieet aind is either from Uhod Al-lfesareha or Abu 
Al-Arish from tie Jissah area. 

Mr-BAHRI stated be has no knowledge of the CibErent 
location of ABED Ab-AZIZ. AL-bahri advised if. Ab-AZlZ's 
wife is in Yeaen, then defialtely, ABED Ab-AZiZ is not in 
Afghanistan. AL-BABttI explained, if AB^ AA-AZIZ has a mission he 
will send his wife bat3c to her parents and will never let her by 
Sierself in Af^iaaistan. Ah-BftHRI . added if ABED AI>-A2IZ's Wife is 
in yemm with her parents without him, tben he is of course 
involvwi in a mission outside Afghanistan. AL-BAHRI advised ABED 
AL-I^IZ is not a planner, however he migbt be an executioner In 
an tpCcmlag operation:. 

AL-BAHRI advised BIN lADBI freipiently told his 
associates and apere^ives ’we have to i^thdraw America to a face 
to- face war." AL-BAHRI commented with the latest operation in Hew 
fork, BIH LADEH was successful in obtaining his goal. 

AL*BA®I identified an unmakerd photograph, a copy of 
which is enclose in the attached FD-340 tIA) envelop as being 
ABED AL-AZIZ. (The photograph is knowi to iavestigators as of 
McaiAMMED HAZA'A) . 


wa 3 SOEE iZ-H 
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Dear Senator Sheldon Whitehouse, 

I want to thank you for steadily spearheading the necessary efforts to investigate 
interrogation practices and possible abuses perpetrated by the United States in the War on 
Terror. 

At Ms. Renaud’s request I submit written testimony for your upcoming hearing on the 
impact of the torture memos. Please feel free to contact me for clarification or elaboration 
on any of the topics contained herein or additional subject matters related to the military’s 
Survival, Evasion, Resistance and Escape course, (SERE), Team Delta’s training, or 
psychological and physical interrogation techniques in general. I have committed over a 
decade of my life conducting interrogations, experimenting with psychological and 
physical techniques, and expressing the critical importance of interrogation in human 
intelligence and the weaknesses we have in the system that prevent efficiency and hinder 
our abilities to improve. 

Personal Background 

I, Mike Ritz, am a former Arabic/Spanish speaking Army interrogator who currently 
resides in Providence, Rhode Island. During my military service I had the honor to work 
strategic level assignments at echelons above corp and was attached to the SERE course 
at Camp MacKall (Fort Bragg), North Carolina. I co-founded a corporation, called Team 
Delta in 1997, which I transferred into full-time upon leaving the military in 1999. We 
offered military simulation training experiences; such as Boot Camp Fitness and Battle 
Tactics, to individual paying civilian, law enforcement, and military personnel. Our most 
popular and most frequently offered experience over the past 1 0 years was the 
POW/Interrogation Resistance Program. This psychologically and physically demanding 
outward bound styled program was a simulated version of the “Resistance” portion of the 
SERE course. The program was staffed by former military interrogators and military 
police. Because of the widespread misinterpretation and misuse of SERE tactics in the 
War on Terror, we shut our doors to individuals in the public sector two years ago. Now, 
our website serves as a way to coimect to the media in order to generate open dialogue or 
create publicly visible demonstrations of various interrogation techniques in an attempt to 
advocate for positive change in human intelligence gathering. 

Due to my past SERE experience in the military followed by more extensive work in 
resistance to interrogation programs in my private company, where I’ve experimented 
with various tactics on willing participants on numerous occasions for years, I am in the 
unique position of having first-hand knowledge of physical interrogation techniques. I 
am, also, in the unique situation of being able to express the results of these techniques 
without fear of reprisal or forced censorship. As a result, 1 have provided on-call analysis 
to nearly every major media outlet in the United States as well as many others around the 
world. I was the only military interrogator invited to participate in the Leadership 
Roundtable on National Security and the Rule of Law: The Challenge of Human 
Intelligence Gathering at Georgetown University Law Center in September of 2005. 1 
and my company have provided reality interrogation experiences for five 
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documentary/reality film productions ranging from We Can Make You Talk on the 
History Channel to The Guantanamo Guidebook on Sundance to perhaps the most 
viewed waterboarding footage in the world. Getting Waterboarded, originally filmed for 
CurrentTV. I’ve participated in interrogation/torture panel discussions at Brown 
University, MIT, and NYU. I also lecture to law students several times a year in the 
Torture and National Security course at Roger Williams University School of Law. 

Enhanced Interrogation Techniques 

None of the ten techniques listed in the recently released Bybee memos (attention grasp, 
walling, facial hold, facial slap, cramped confinement, wall standing, stress positions, 
sleep deprivation, insects placed in a confinement box, and waterboarding) were taught or 
discussed in the Army interrogation course from which I graduated. Furthermore, they 
were not and are not currently included in the Army interrogation field manual. The 
common principle taught to interrogator trainees is that these and other physical 
techniques promote a coercive environment that hinder the interrogator from collecting 
actionable, accurate intelligence because a person will say anything to make the 
technique stop. In addition, these techniques violate The Geneva Conventions. 

I’ve witnessed and/or employed all of these physical techniques and more in SERE 
training environments both within the Army SERE course and within Team Delta’s 
POW/Interrogation Resistance Program. Human beings are fragile when placed in highly 
stressful, out of control circumstances. Their fragility manifests in compliance when 
techniques are orchestrated in such a way as to demand it. 

While I may or may not be able to coerce a trainee using any one isolated technique listed 
above, except for waterboarding, I have been able to do so in 100% of all cases through 
the timely orchestration of several techniques together over the period of three days 
during the Team Delta course. In both the Army SERE course and Team Delta these 
techniques are employed to create complete compliance that includes the gathering of 
coercive false confessions through the use of high stress and trickery. These courses rely 
on in-role teaching and stress inoculation, thereby allowing the trainee to learn captivity 
survival techniques that may assist him/her at a future time at the hands of an enemy who 
does not adhere to The Geneva Conventions. Neither of these courses is intended to teach 
interrogation methods, nor do they imply that the use of such methods will result in 
obtaining accurate intelligence. 

I encourage anyone contemplating whether these techniques are defined as torture to 
consider the coercive nature of these techniques against the compounding stressful 
circumstances that naturally occur through war, shock of capture, captivity, and prisoner 
handling while in our custody during the confinement and interrogation process. It is 
common knowledge among interrogators that stress is useful in the interrogation process 
because of the contrast with the release from stress. The futile emotions and fear of the 
unknown that accompany a prisoner in capture and confinement is incredibly stressful. 
Captivity is so stressful that when contrasted with rapport building techniques using 
psychological approaches consisting of skillful questioning/dialogue based on empathy 
and understanding, a source will cooperate and provide responses which can then be 
exploited further. These responses can then be assessed by baselining the individual and 
gauging those responses which indicate those areas of most stress. Forcefully generating 
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responses through the use of physical techniques where a person will say anything to 
make it stop will compel the individual to answer whatever he thinks the interrogator 
wants to hear, and will hinder the interrogator’s ability to detect stress and/or false 
information through reading body language. Forced deception by the interrogator runs the 
risk of the intelligence community reacting to false information such has been theorized 
as the results of the false confession provided by Ibn Al-Shaykh Al-Libi that linked A1 
Qaeda to Iraq. This confession is believed to have been provided through harsh CIA 
interrogation methods after the FBI was successfully obtaining accurate intelligence 
through rapport building techniques prior to Al-Libi being taken into CIA custody 
through extraordinary rendition. 

Many have argued that because the U.S. uses the above methods in SERE school on our 
own soldiers that these methods cannot possibly be considered torture. There are 
critically significant psychological differences on a detainee versus that of a SERE school 
participant that cannot be overlooked. The real sense of futility and fear of the unknown 
that a detainee experiences through shock of capture, confinement, and the interrogation 
process cannot be simulated in a training environment. 

When incorporating Team Delta years ago we consulted with forensic psychiatrists to 
determine whether our training program could create any lasting trauma for our 
participants. We were told by two different doctors that as long as we gave the participant 
the opportunity to stop the training at any time, the participant would still remain 
ultimately in control and would not suffer any psychological trauma. 

Whereas SERE and Team Delta trainees are volunteers, a real detainee does not enter his 
circumstances willingly. He is uncertain of the duration of his captivity, his whereabouts, 
and what may be done to him. He often comes from a country or culture where physical 
torture is commonplace. He cannot stop anything. He has no control. This causes survival 
instincts that when pushed to the limits compromises rational thought and fosters an 
environment ripe for coercion should coercive techniques be used. 

I would like to point out two particular techniques listed in the Bybee memos that I find 
particularly effective in coercing prisoners; the results of which can be easily be 
misinterpreted during attempts to obtain accurate information. 

1. Sleep Deprivation 

I have had trainees, who have the knowledge that they are in a safe, controlled 
environment where they are aware of the duration of the training, voice 
hallucinations in as short a period as three days. I cannot see any value or benefit 
to keeping a prisoner/detainee awake for 1 1 days straight. This extreme duration 
of sleep deprivation will most assuredly create easily coercive circumstances 
where the power of suggestion is so strong and the person’s ability to recall 
memories so weak that nothing the individual says can be relied upon. A 
prolonged lack of sleep impedes the individual’s judgment and assessment of the 
circumstances. 
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2. Waterboarding 

Although the conventional method of waterboarding which has been cited in the 
Bybee Memos was not conducted while I was in Army SERE, I have 
waterboarded participants as detailed in the memos as well as varying 
waterboarding methods during Team Delta’s programs. An example on a 
variation of the method 1 used can be seen in CurrentTV’s 1 5-minute short, 
"Getting Waterboarded". 

Of the ten techniques listed in the Bybee Memos, this is the one isolated method I 
most consider torture. At the very base of Maslow’s Hierarchy of Needs is air. 
Waterboarding an individual restricts and blocks the flow of air by pouring water 
up the nose and mouth of the individual strapped to an inclined board, thereby 
drowning/suffocating the person each time the water is poured. The repeated and 
prolonged use of this method creates such fear in the individual undergoing it that 
he will say or do anything to make it stop. Individuals who have been stress 
inoculated by experiencing this method repeatedly over time do fair better than 
those who have not. This ability to better withstand the practice session after 
session may compel an interrogator to increase the length of time the person is 
subjected to the technique; thereby increasing the risk of death. 

This method was condemned by the United States when our enemy used it against 
our troops during World War II. Many cases have been documented around the 
world demonstrating that this technique and its variations have elicited false 
confessions. Waterboarding is extremely coercive. The only conclusion I can 
form from the 183 times that Khalid Sheikh Mohammed was waterboarded would 
be that the more often a physical technique is employed to “break” an individual 
(get a person to talk), the more the technique must be amplified the next time to 
obtain the same degree of cooperation. 

Slippery Slone 

Beyond the legal constraints outlined in The Geneva Conventions and the question of the 
lack of effectiveness and reliability of physical interrogation techniques, the additional 
psychological knowledge obtained fi'om The Stanford Prison Experiment and The 
Milgram Experiment indicate a slippery slope. This slippery slope naturally occurs for 
the interrogator and the interrogatee. An interrogator employing a harsh method loses 
sight of the intensity being increased with each repetition of the technique. Consequently, 
one enduring this technique develops more resistance to the technique each time it is 
employed. Most interrogations require the individual to be questioned on numerous 
occasions. If the individual speaks due to the stress of an enhanced interrogation 
technique, the interrogator will likely have to use a harsher version at a future 
interrogation session in order to achieve the same compliance results. This slippery slope 
creates the perception that the interrogator must go further achieve the same results. The 
permanent physical and/ psychological damage increases as resistance builds and the end 
result remains unreliable. 

Effects of Torture on the Torturer 

The effects of war leave lasting marks on soldier’s conscience. A, interrogator friend of 
mine involved as a translator in activities he thought were harmful to the subject returned 
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from Iraq stating that his soul had been amputated. In considering the effects of torture on 
the torturer I’m reminded of French author Alec Mellor who wrote about French General 
Jacques Massu's use of torture in Algeria. Quoting a former French career soldier, now a 
priest, Pere Gilbert, he recorded the following: 

"But let us admit for a moment that it might be possible to justify torture for the 'noble 
motives': have they (those who justify torture) thought for one moment of the individual 
who does it, that is, of the man whom, whether he wishes or not, one is going to turn into 
a torturer? 1 have received enough confidences in Algeria and in France to know into 
what injuries, perhaps irreparable, torture can lead the human conscience. Many young 
men have 'taken up the game' and have thereby passed from mental health and stability 
into terrifying states of decay, from which some will probably never recover. " 

Rendition 

Part II, Article 12 of The Geneva Conventions states that prisoners of war are the 
responsibility of the state not the persons who capture them and that they may not be 
transferred to a state that is not party to the Convention. The United State’s move to ban 
certain enhanced interrogation techniques like waterboarding is appropriate, but those 
attempts will be in vain if we neglect to address rendition, i.e. outsourcing waterboarding 
is not a solution. 

In Conclusion 

Aside from the moral and legal questions regarding the use of enhanced interrogation 
techniques, the fact that these techniques do not produce reliable information is shared by 
the vast majority of interrogators in the private, public, and government sectors. In the 
rare occasion that physical techniques may produce actionable intelligence, there is no 
way to measure or verify the source’s response. When a subject answers an interrogator’s 
questions through extreme duress the interrogator does not have the opportunity to make 
an educated evaluation of the sources level of stress through body language. This creates 
additional risk and the potential for detrimental reactions such as those theorized in the 
Al-Libi case. 


Sincerely, 


Mike Ritz 
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STATEMENT OF PETER M. SHANE 
JACOB. E DAVIS AND JACOB E. DAVIS II CHAIR IN LAW 
OHIO STATE UNIVERSITY MORITZ COLLEGE OF LAW 
TO THE SUBCOMMITTEE ON ADMINISTRATIVE OVERSIGHT AND THE COURTS 
OF THE U.S. SENATE COMMITTEE ON THE JUDICIARY 
ON “WHAT WENT WRONG? TORTURE AND 
THE OFFICE OF LEGAL COUNSEL IN THE BUSH ADMINISTRATION"' 

Senator Whitehouse and Members of the Subcommittee: 

I am pleased to offer this statement in support of the stibcommittee’s inquiry into tire Office of 
Legal Counsel’s advice to the George W. Bush Administration concerning the interrogation of 
CIA and military detainees. From 1978 to 1981, 1 was a career attorney in the Justice 
Department’s Office of Legal Counsel (OLC), serving under Assistant Attorney Generals John 
Harmon and Theodore B. Olson, For several months during this period, I was also detailed to 
serve as an Assistant General Counsel in the Office of Management and Budget. Since 1981,1 
have been a law teacher and scholar, specializing in constitutional and administrative law, with a 
special focus on separation of powers law. I am the author or co-author of five books, including 
what is still the only law school course book on separation of powers law, and have written 
roughly forty scholarly articles and book chapters on such topics as signing statements, 
presidential war powers, executive privilege, judicial independence, independent prosecutors, 
and legislative-executive relations. Your topic is one 1 address, therefore, as a concerned citizen, 
a separation of powers scholar, and a former government lawyer. 

What I can say about OLC’s role at this stage must be based on those OLC opinions so far 
released publicly tliat relate to torture and interrogation. A few of these became available after 
the abuses at Abu Ghraib became public. One of these - 1 will call it the “Framework Memo” - 
announces ex cathedra and without any citation of authority: “Any effort by Congress to 
regulate the interrogation of battlefield combatants would violate tlie Constitution’s sole vesting 
of the Commander-in-Chief clause of the President.”’ This is the same memo in which OLC 
interpreted the “severe physical . . . pain or suffering” that constitutes the result of physical 
torture to be pain or suffering at “the level that would ordinarily be associated with a sufficiently 
serious physical injury such as death, organ failure, or serious impairment of body functions.”’ I 
have also consulted the four memos more recently released from 2002 and 2005 applying OLC’s 
analysis to particular interrogation techniques.'* 


' Portions of Ihis slalement are based on, PETER M. SHANE, MADISON’S NIGHTMARE: How Executive 

POWER threatens AMERICAN DEMOCRACY (University of Chicago Press, 2009). 

^ Memorandum of Jay S. Bybee, Assistant Attorney General, U.S. Department of Justice for Alberto 
Gonzales, Counsel to the President, Re: Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-23‘!0A 
(Aug. 26, 2002), reprinted in Karen J. Greenberg and Joshua L. Dratel, The Torture Papers: The Road to 
Abu Ghraib 172. 207 (2005) (hereafter. Torture Papers). 

’ Id. at 176. 

'' Memorandum of Jay S. Bybee, Assistant Attorney General, U.S. Department of Justice for John Rizzo, 
Acting General Counsel of the Central Intelligence Agency re; interrogation of al Qaeda Operative (Aug.l, 2002); 
Memorandum of Steven G. Bradbury, Assistant Attorney General. U.S. Department of Justice for John Rizzo, 
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To my mind, these memoranda raise one of the most profound questions of professionalism that 
government counselors ever confront, namely, when is legal advice so patently defective in its 
failure to address critical issues that it passes from being incompetent to being unethical? My 
main criticism of these memos is not just that they are wrong at critical points, but that they give 
little evidence of anything like objectivity or balance in the effort. 1 can do no better than quote 
the verdict of former Assistant Attorney General Jack Goldsmith, who wrote of the OLC 
interrogation opinions: “[Tjhey seemed more like an exercise of sheer power than reasoned 
analysis.”* 

Given the length and technical complexity of the issues, I would like to identify just several of 
tile key points that illustrate these memos’ deficiencies. Consider first the assertion that 
Congress simply lacks authority to regulate the interrogation of U.S. detainees during wartime 
because the treatment of such prisoners is within the complete and unreviewable scope of the 
President’s commander-in-chief powers. As far as I know, this proposition rests on a view of 
presidential wartime authority that is supported by only two legal scholars, John Yoo* and 
Robert F. Turner.^ Their inteipretalion has been decisively rejected by virtually every other 
mainstieam legal scholar, liberal or conservative. But what is most startling about the OLC 
memo is, again, not that it comes to its paiticular conclusion, however wrong that conclusion 
may be. What is startling is that the memo does not cite, much less interpret Congress’s own 
constitutional authorities regarding war and international law, including the power to define for 
domestic purposes what shall be considered offenses against international law. On January 1 5, 
2009, shortly before leaving office. Principal Deputy Attorney General Stephen G. Bradbury 
released his own devastating critique of the earlier memo; 

[SJweeping assertions . . .that the President's Commander in Chief authority 
categorically precludes Congress from enacting any legislation concerning the 
detention, interrogation, prosecution, and transfer of enemy combatants are not 


Senior Deputy General Counsel of the Central Intelligence Agency re: Application of 18 U.S.C. §§ 2340-2340A to 
the Combined Use of Certain Techniques in the Interrogation ofHigb Value al Qaeda Detainees (May 10,2003); 
Memorandum of Steven G. Bradbury, Assistant Attorney General, U.S. Department of Justice for John Rizzo, 

Senior Deputy General Counsel of the Central Intelligence Agency re: Application of 1 8 U.S.C. §§ 2340-2340A to 
Certain Techniques That May be Used in the Interrogation of a High Value al Qaeda Detainee (May 10, 2005); 
Memorandum of Steven G. Bradbury, Assistant Attorney General, U .S. Department of Justice for John Rizzo, 

Senior Deputy General Counsel of the Ceiitrai Intelligence Agency re: Application of United States Obligations 
Under Article 16 of the Convention Against Torture to Certain Techniques they May be Used in the Interrogation of 
High Valire al Qaeda Detainees (May 30, 2005). Copies of these memos are linked to Carrie Johnson and Julie Tate. 
^ew Interrogation Details Emerge: /4s it Releases Justice Dept. Memos, Admimsiralion Reassures CIA 
Questioners, WASH. POST, Apr. 17, 2009, available at http:/Avw\v.washingtoirpost.comAvp- 
dyrt/content/article/2009/04/1 6/AR200904 1 602768.html, 

’ Jack Goldsmith, The Terror Prksihency: Law and Judgment Inside the Bush Administration 150 
(2007). 

‘ JOHN Yoo, THE Powers of War and peace: The Constitution and Foreign Affairs After 9/1 1 

(2005). 

’ See Robert F. Turner, Executive Power in IVarlime, Chron. OF HIGHER EDUCATION, Sept. 1 5, 2006, 
available at http://chroniclc.coniAveekly/v53/i04/04b0090l .htm. 
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sustainable. 

Congress's power to “define and punish ... Offences against the Law of Nations,” U.S. 
Const, art. I, § 8, cl. 10, provides a basis for Congress to establish the federal crime of 
torture, in accordance with U.S. treaty obligations under the Convention Against Torture, 
and tlie War Crimes Act offenses, in accordance, for example, with the “grave breach” 

provisions of the Geneva Conventions Furthermore, the power “[t]o make Rules for 

the Government and Regulation of the land and naval Forces,” U.S. Const, art. I, § 8, cl, 
14, gives Congress a basis to establish standards governing the U.S. militaiy's treatment 
of detained enemy combatants, including standards for, among other things, detention, 
interrogation, and transfer to foreigi nations. This grant of authority would support, for 
example, the provisions of the Detainee Treatment Act of 2005 that address the treatment 
of alien detainees held in the custody of the Department of Defense 

The Captures Clause of Article I, which grants Congress power to “make Rules 
concerning Captures on Land and Water,” rr/ cl. 1 1 , also would appear to provide 
separate authority for Congress to legislate with respect to the treatment and disposition 
of enemy combatants captured by the United States in the War on Terror. . . .Sources 
from around the time of the Framing suggest that the Founders understood battlefield 
“captures” to include the capture of enemy prisoners. During the Revolutionary War, the 
Continental Congress passed legislation concerning not simply the capture of enemy 
vessels, but also the capture and treatment of persons on board those vessels. See, e.g., 4 
Journals of tlie Continental Congress 1 774-1 789, at 254 (Worthington Chauncey Ford 
ed., William S. Hein & Co. 2005) (1906) (prohibiting the treatment of persons “contrary 
to common usage, and the practice of civilized nations in war”); 1 0 Journals of the 
Continental Congress 1774-1789, at 295 (Worthington Chauncey Ford ed., William S. 
Hein & Co. 2005) (1908) (“[l]f the enemy will not consent to exempt citizens from 
capture, agreeably to the law of nations, the commissioners be instnicted positively to 
insist on their exchange, without any relation to rank.”). 

Likewise, in 1801, Alexander Hamilton observed that belligerents in war have the right 
“to capture the persons and property of each other.” Alexander Hamilton, The 
Examination,'tio. 1 (Dec. 17, 1801) (emphasis added), ^«o/er//n 3 The Founders' 
Constitution at 1 00 (Philip B. Kurland & Ralph Lerner eds. 1 997). See id. (“War, of 
itself, gives to the parties a mutual right to kill in battle, and to capture the persons and 
property of each other. This is a rule of natural law; a necessary and inevitable 
consequence of the state of war.”). Other early commentators similarly understood the 
“law of capture” to eneompass the capture of prisoners of war, as well as the seizure of 
property. See Richard Lee, Treatise of Captures in War 45-63 (2d ed. 1803) (tracing the 
evolution of the law concerning definition and treatment of captured enemies); Emmerich 
de Vattel, The Law of Nations 394 (Joseph Chitty ed., London, S. Sweet 1834) (1758) 
(explaining that persons or things “captured” by the enemy are usually freed as soon as 
they fall into the hands of soldiers belonging to their own nation); G.F. Martens, An 
Essay on Privateers, Captures, and Particularly on Recaptures (Thomas Hartwell trans.. 
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Lawbook Exchange 2004) ( ! 801 ) (addressing the treatment by various nations of 
prisoners of war as part of the law of captures). 

The Supreme Court also presumed this understanding of the Captures Clause in the early 
decision Srownv. UnUed Slates, 12 U.S. (8 Cranch) 1 10 (1814), in which Chief Justice 
Marshall considered whether by virtue of a declaration of war the President possessed 
authority to detain enemy aliens (both enemy civilians and enemy combatants) and to 
confiscate their property. After quoting the Captures Clause, the Court noted that 
Congress had enacted laws regulating both enemy aliens and their property in the War of 
1812, and concluded that those laws should govern the actions of the Executive Branch 
in the conflict. See id. at 1 26 (“The act concerning alien enemies, which confers on the 
president very great discretionary powers respecting their persons, alFords a strong 
implication that he did not possess those powers by virtue of the declaration of war.”); 
see id. (citing an “act for the safe keeping and accommodation of prisoners of war”). 
Insofar as the early Supreme Court, relying on the Captures Clause, commented 
favorably on Congress's authority to regulate the treatment of prisoners of war — and, 
indeed, actually suggested that the exercise of such congressional authority counseled 
against locating the authority to detain enemy prisoners solely in the general war powers 
of the President — we have substantial doubts about the assertion that the Captures Clause 
grants no power to Congress with regard to the detention and treatment of enemy 
combatants.* 

It defies belief that such sources would not have been consulted, much less cited in an opinion 
puiportingto tell the Counsel to the President that Congress lacked all power to regulate the 
executive branch’s treatment of detainees. 

The Framework Opinion’s definition of torture is more labyrinthine, but no less 
implausible. OLC determined that physical torture is limited to pain of only the most 
unendurable, excruciating sort by relying on the idea that other statutes with similar phrasing 
may shed light on the textual meaning in question througlr analogy. Specifically, OLC turned to 
other statutes that refer to “severe pain.” Purporting not to find any such statutes that would 
apply to a military context, however, they cited stamtes that define emergency medical 
conditions that would entitle their victims to federally funded health benefits. As OLC notes: 

These statutes define an emergency condition as one "manifesting itself by acute 
symptoms of sufficient security (including severe pain) such that a prudent lay 
person, who possesses an average knowledge of health and medicine, could 
reasonably expect the absence of immediate medical attention to result in — 
placing the health of the individual ... (i) in serious jeopardy, (ii) serious 
impairment to bodily functions, or (iii) serious dysfunction of any bodily organ or 
part." Although these statutes address a substantially different subject from [the 


* Opinion rc: the Status of Certain OLC Opinions Issued in the Aftermatli of the Terrorist Attacks of 
September 11,2001,2009 WL 1267352 (O.L.C.) (Jan. 15,2009). 
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statutoiy prohibition on torture], they are nonetlieless helpful for understanding 
what constitutes severe physical pain.’ 

hi other words, to count as “torture,” physical pain would have to be of comparable severity to 
the pain that would entitle its sufferer to government-provided health insurance! 

This is an amazing performance for two reasons. First, whatever policy considerations underlay 
the structuring of our Medicare statutes, they surely have nothing to do with the policies 
underlying the Convention Against Torture. In defining “severe pain” for emergency health 
insurance purposes, Congiess was presumably creating a very narrow entitlement to fill a hole in 
a much more comprehensive scheme of health insurance. This has nothing to do with levels of 
brutality appropriate to military detainees. As I wrote in a just-published book: “Looking at 
health insurance statutes to determine the meaning of torture is a little like defining the rules in a 
‘court’ of law by looking up the rules thatapply to a basketball ‘court.’ It is more of a play on 
words than serious lawyering,”" 

OLC’s argument is also implausible, however, because, as it happens, the phrase “severe 
physical pain or suffering” actually does appears elsewhere in the United States Code. It appears 
in 18 U.S.C. § 2340 itself. Federal law also bans the infliction of severe mental pain, and 
Section 2340 defines “severe mental pain or suffering,” in part, as “the prolonged mental harm 
caused by or resulting from - ... the intentional infliction or threatened infliction of severe 
physical pain or suffering.”'^ In other words. Congress perceived a direct connection between 
the severe mental pain it intended to prevent and the separate categoiy of pain, “severe physical 
pain,” that was also not to be inflicted. OLC’s argument that “severe physical pain” includes 
only pain at “the level that would ordinarily be associated with a sufficiently serious physical 
injuiy such as death, organ failure, or serious impairment of body functions” makes the 
connection Congress drew between physical and mental pain bizarre. It suggests, if we do a 
word substitution, that Congress had a weirdly narrow view of several mental harm. We would 
have to believe Congress intended to outlaw only “the prolonged mental harm caused by or 
resulting from - ... the intentional infliction or threatened infliction of death, organ failure, or 
serious impairment of body functions.” But this does not make sense. There is no logical reason 
why Congress would limit its concern for mental hann in this way. 


’ Torture Papers, supra note 2, at 176. 

OLC relied on this analysis also in a subsequent March 14. 2003 opinion issued regarding the legal limits 
(or lack of them) regarding interrogations conducted by members of the Armed Services. See Memorandum from 
John C. Yoo, Deputy Assistant Attorney General, for William J. Haynes 11, General Counsel of the Department of 
Defense, re: Military Interrogation of Alien Unlawful Combatants Held Outside the United States 38-39 (Mar. 14, 
2003), available at litlp:/ffll.findlaw,com/news.findIaw,com/hdocs/docs/doj/johnyooolc2003interrogatiO!unemo.pdf 

" Peter M. Shane, Madison’s Nightmare: How Executive Power Threatens American Democracy 
101-102(2009). 

" 18 U.S.C. § 2340(2) (emphasis added). 
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The obvious inference from the mental pain portion of the statute is that Congiess intended to 
protect against the prolonged mental hann caused by or resulting from the actual or threatened 
infliction of any physical pain or suffering so severe that, in a reasonable person, it could be 
expected to result in lasting mental or emotional damage. The degree of mental pain that the 
infliction of physical pain might elicit would thus become a measure of what physical pain 
counts as severe. The most sensible reading of the statute requires us to interpret “severe 
physical pain or suffering” as that level of physical pain or suffering which, upon its actual or 
threatened infliction, poses a leasonable threat of severe and prolonged mental harm. Certainly, 
one can imagine forms of physical pain short of the pain associated with death or organ failure, 
the threat of which could induce lasting mental or emotional trauma - but if threats of those 
forms of physical pain qualify as inducing mental pain that counts as “severe," then these forms 
of physical pain should also count as “severe,” and thus, unlawful. This reading may not 
reconcile the torture statute with the Medicaid statute, but it reconciles the torture statute with 
itself. None of this is mentioned in the OLC opinion. 

We now know that, on the same day AAG Bybee released the framework opinion, he also issued 
an opinion applying the framework analysis to a series of harsh interrogation techniques, 
including waterboarding, to be applied to a particular detainee, Abu Zubaydah. It thus cannot be 
said that, when he signed off on his implausibly narrow reading of physical torture or the 
implausibly expansive view of presidential authority that AAG Bybee was imaware of the 
operational implications of his advice. The August 1, 2002 memorandum for Jolin Rizzo makes 
the operational implications quite clear. On the issues I have addressed here, namely, the 
definition of physical torture and the scope of Congress’s authority to prohibit tortme, the 
August 1, 2002 Bybee to Rizzo memorandum, like tlie May 10, 2005 Bradley-to-Rizzo memos 
most recently released, add little by way of law. They mostly recount in elaborate detail the 
interrogation techniques for which the CIA was seeking legal advice, and offer byzantine 
explanations why these techniques fall outside the scope of the definitions of torture that OLC 
has framed.” They are so one-sided in their analysis that the impression is inescapable that they 
were written tendentiously, for the purpose of exculpating the interrogators involved. 

There are three reasons, from an ethical point of view, why fliis performance - so short of 
appropriate professional standards - is shocking. The fust, of course, is the gravity of the 
context. Advising the President and his subordinates on their authorities regarding matters of 
national security ought to implicate the very highest standards of professional analysis. When so 
much is stake, government lawyers surely owe the United States their highest standard of care 
and sobriety. 

Second, the conduct at issue was plainly troubling. Precise legal interpretation sometimes 
requires judges and lawyers to recognize that the words that appeal' in statutes and regulations 
can depart from their common sense meaning. In that vein, it is perhaps theoretically possible to 
exclude from some definition of torture keeping a detainee awake for over 48 hours “standing 
and . . . handcuffed, [with] the handcuffs . . . attached by a length of chain to the ceiling. The 


I have not had time to analyze the issue addressed in the May 30, 2005 Bradley-lo-Rizzo memorandum 
regarding the territorial scope of the Convention Against Torture. 
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detainee’s hands are shackled in front of his body, so that the detainee has approximately a two- 
to three-foot diameter of movement. The detainee’s feet are shackled to a bolt in the floor.”'"' 

One could, I suppose, hypothesize a counterintuitive definition in which torture would not 
include binding a detainee: 

securely to an inclined bench, which is approximately four feet by seven feet. The 
individual’s feet are generally elevated. A cloth is placed over the forehead and eyes. 
Water is then applied to the cloth in a controlled manner. As this is done, the cloth is 
lowered until it covers both the nose and mouth. Once the cloth is saturated and 
completely covers the mouth and nose, air flow is slightly restricted for 20 to 40 seconds 
due to the presence of the cloth. This causes an increase in carbon dioxide level in the 
individual’s blood. This increase in the carbon dioxide level stimulates increased effort to 
bi'eathe. This effort plus the cloth produces the perception of ‘suffocation and incipient 
panic,’ i.e., the perception of drowning.'^ 

But it ought to be recognized tliat these would be wildly counterintuitive uses of the word, 
“torture.” If these are the facts on which a lawyer is asked to opine, that lawyer surely must 
recognize that finding the practices I have described not to be torture will run strongly counter to 
common and moral sense. Before exonerating such conduct, one would expect a careful 
weighing of the competing arguments and to be astounded when there is none. 

Finally, the opinions are shocking because they utterly abdicate the essential obligation of 
government lawyers to the rule of law. This obligation is never more serious than in contexts 
where the government conduct at issue might never come to light, and the coimselor’s sense of 
professional obligation and fidelity to the law may offer the one and only check on executive 
branch conduct. If advising counsel do not give the law its most conscientious interpretation, 
there will frequently be no one else effectively situated to do the job of assuring diligence in 
legal compliance. 

As an alumnus of the Office of Legal Counsel, 1 offer these views in a genuine spirit of sadness 
both for my country and for a Justice Department 1 so proudly served. I was a career lawyer in 
OLC at the time Iranian revolutionaries seized our embassy in Tehran. My duties did not 
involve me personally in counseling our government on an appropriate response, but I was, in 
1979 and 1980, under the impression that many extieme proposals were mooted with regard to 
that response. It was likewise my impression that the people in charge of OLC stood up 
resolutely, as called for, in defense of the rule of law, and I was proud that our govermnent did 
notliing at the time to bring even the slightest stain of dishonor on our nation. 


Memorandum of Steven G. Bradbury. Assistant Attorney General, U.S. Department of Justice for John 
Rizzo, Senior Deputy General Counsel of the Central Intelligence Agency re: Application of 1 8 U.S.C. §§ 2340- 
2340A to Certain Techniques Thai May be Used in the Interrogation of a High Value al Qaeda Detainee (May 10, 
2005), at II. 

Memorandum of Jay S. Bybee, Assistant Attorney General, U.S. Department of Justice for John Rizzo, 
Acting General Counsel of the Central Intelligence Agency re: Interrogation of al Qaeda Operative {Aug.l, 2002), 
at 3-4. 
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I think it a safe prediction that America wil! always be tested by adversaries whose strategies 
threaten us and whose conduct repulses us. Such tests do not mitigate the President’s obligation 
to take care that the laws be faithfully executed. Government lawyers are essential actors in 
giving the rule of law meaning under pressure, and there is no doubt that the lawyers who wrote 
and approved the memos reviewed here abdicated their responsibilities to an appalling degree. 
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Statement of Ali Soufan 

Mr. Chairman, Committee members, thank you for inviting me to 
appear before you today. I know that each one of you cares deeply 
about our nation’s security. It was always a comfort to me during 
the most dangerous of situations that I faced, from going 
undercover as an al Qaeda operative, to unraveling terrorist ceils, 
to tracking down the killers of the 1 7 U.S. sailors murdered in the 
USS Cole bombing, that those of us on the frontline had your 
support and the backing of the American people. So I thank you. 

The issue that I am here to discuss today - interrogation methods 
used to question terrorists - is not, and should not be, a partisan 
matter. We all share a commitment to using the best interrogation 
method possible that serves our national security interests and fits 
squarely within the framework of our nation’s principles. 

From my experience - and T speak as someone who has personally 
interrogated many terrorists and elicited important actionable 
intelligence- 1 strongly believe that it is a mistake to use what has 
become known as the “enhanced interrogation techniques,” a 
position shared by many professional operatives, including the 
CIA officers who were present at the initial phases of the Abu 
Zubaydah interrogation. 

These techniques, from an operational perspective, are ineffective, 
slow and unreliable, and as a result harmful to our efforts to defeat 
al Qaeda. (This is aside from the important additional 
considerations that they are un-American and harmful to our 
reputation and cause.) 

My interest in speaking about this issue is not to advocate the 
prosecution of anyone. People were given misinformation, half- 
truths, and false claims of successes; and reluctant intelligence 
officers were given instructions and assurances from higher 
authorities. Examining a past we cannot change is only worthwhile 
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when it helps guide us towards claiming a better future that is yet 
within our reach. 

And my focus is on the future. I wish to do my part to ensure that 
we never again use these harmful, slow, ineffective, and unreliable 
techniques instead of the tried, tested, and successful ones - the 
ones that are also in sync with our values and moral character. 

Only by doing this will we defeat the terrorists as effectively and 
quickly as possible. 

Most of my professional career has been spent investigating, 
studying, and interrogating terrorists. I have had the privilege of 
working alongside, and learning from, some of the most dedicated 
and talented men and women our nation has- individuals from the 
FBI, and other law enforcement, military, and intelligence 
agencies. 

In my capacity as a FBI Agent, I investigated and supervised 
highly sensitive and complex international terrorism cases, 
including the East Africa bombings, the USS Cole bombing, and 
the events surrounding the attacks of 9/1 1. 1 also coordinated both 
domestic and international counter-terrorism operations on the 
Joint Terrorist Task Force, FBI New York Office. 

I personally interrogated many terrorists we have in our custody 
and elsewhere, and gained confessions, identified terror operatives, 
their funding, details of potential plots, and information on how al 
Qaeda operates, along with other actionable intelligence. Because 
of these successes, I was the government’s main witness in both of 
the trials we have had so far in Guantanamo Bay - the trial of 
Salim Ahmed Hamdan, a driver and bodyguard for Osama Bin 
Laden, and Ali Hamza Al Bahlul, Bin Laden’s propagandist. In 
addition I am currently helping the prosecution prepare for 
upcoming trials of other detainees held in Guantanamo Bay. 
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There are many examples of successful interrogations of terrorists 
that have taken place before and after 9/11. Many of them are 
classified, but one that is already public and mirrors the other 
cases, is the interrogation of al Qaeda terrorist Nasser Ahmad 
Nasser al-Bahri, known as Abu Jandal. In the immediate aftermath 
of 9/1 1, together with my partner Special Agent Robert McFadden, 
a first-class intelligence operative from the Naval Criminal 
Investigative Service (NCIS), (which, from my experience, is one 
of the classiest agencies I encountered in the intelligence 
community), I interrogated Abu Jandal. 

Through our interrogation, which was done completely by the 
book (including advising him of his rights), we obtained a treasure 
trove of highly significant actionable intelligence. For example, 
Abu Jandal gave us extensive information on Osama Bin Laden’s 
terror network, structure, leadership, membership, security details, 
facilities, family, communication methods, travels, training, 
ammunitions, and weaponry, including a breakdown of what 
machine guns, rifles, rocket launchers, and anti-tank missiles they 
used. He also provided explicit details of the 9/1 Iplot operatives, 
and identified many terrorists who we later successfully 
apprehended. 

The information was important for the preparation of the war in 
Afghanistan in 2001. It also provided an important background to 
the 9/1 1 Commission report; it provided a foundation for the trials 
so far held in Guantanamo Bay; and it also has been invaluable in 
helping to capture and identify top al Qaeda operatives and thus 
disrupt plots. 

The approach used in these successful interrogations can be called 
the Informed Interrogation Approach. Until the introduction of the 
“enhanced” technique, it was the sole approach used by our 
military, intelligence, and law enforcement community. 
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It is an approach rooted in experiences and lessons learned during 
World War II and from our Counter-insurgency experience in 
Vietnam - experiences and lessons that generated the Army Field 
Manual. This was then refined over the decades to include how to 
interrogate terrorism suspects specifically, as experience was 
gained from interrogations following the first World Trade Center 
bombing, the East Africa Embassy bombings, and the US S Cole 
bombing. To sum up, it is an approach derived from the 
cumulative experiences, wisdom, and successes of the most 
effective operational people our country has produced. 

Before I joined the Bureau, for example, traditional investigative 
strategies along with intelligence derived from human sources 
successfully thwarted the 1993 New York City Landmark Bomb 
Plot (TERRSTOP), a plot by the Blind Sheikh Omar Abdel- 
Rahman, to attack the UN Headquarters, the FBI’s New York 
office, and tunnels and bridges across New York City, — as a 
follow-up to the 1993 World Trade Center bombings. That remains 
to this day the largest thwarted attack on our homeland. I had the 
privilege of working with, and learning from, those who conducted 
this successful operation. 

The Informed Interrogation Approach is based on leveraging our 
knowledge of the detainee’s culture and mindset, together with 
using information we already know about him. 

The interrogator knows that there are three primary points of 
influence on the detainee: 

First, there is the fear that the detainee feels as a result of his 
capture and isolation from his support base. People crave human 
contact, and this is especially true in some cultures more than 
others. The interrogator turns this knowledge into an advantage by 
becoming the one person the detainee can talk to and who listens to 
what he has to say, and uses this to encourage the detainee to open 
up. 
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In addition, acting in a non-threatening way isn’t how the detainee 
is trained to expect a U.S. interrogator to act. This adds to the 
detainee’s confusion and makes him more likely to cooperate. 

Second, and connected, there is the need the detainee feels to 
sustain a position of respect and value to interrogator. As the 
interrogator is the one person speaking to and listening to the 
detainee, a relationship is built - and the detainee doesn’t want to 
jeopardize it. The interrogator capitalizes on this and compels the 
detainee to give up more information. 

And third, there is the impression the detainee has of the evidence 
against him. The interrogator has to do his or her homework and 
become an expert in every detail known to the intelligence 
community about the detainee. The interrogator then uses that 
knowledge to impress upon the detainee that everything about him 
is known and that any lie will be easily caught. 

For example, in my first interrogation of the terrorist Abu 
Zubaydah, who had strong links to al Qaeda’s leaders and who 
knew the details of the 9/1 1 plot before it happened, I asked him 
his name. He replied with his alias. I then asked him, “how about if 
I call you Hani?’’ That was the name his mother nicknamed him as 
a child. He looked at me in shock, said “ok,” and we started 
talking. 

The Army Field Manual is not about being nice or soft. It is a 
knowledge-based approach. It is about outwitting the detainee by 
using a combination of interpersonal, cognitive, and emotional 
strategies to get the information needed. If done correctly it’s an 
approach that works quickly and effectively because it outwits the 
detainee using a method that he is not trained, or able, to resist. 

This Informed Interrogation Approach is in sharp contrast with the 
harsh interrogation approach introduced by outside contractors and 
forced upon CIA officials to use. 
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The harsh technique method doesn’t use the knowledge we have of 
the detainee’s history, mindset, vulnerabilities, or culture, and 
instead tries to subjugate the detainee into submission through 
humiliation and cruelty. The approach applies a force continuum, 
each time using harsher and harsher techniques until the detainee 
submits. 

The idea behind the technique is to force the detainee to see the 
interrogator as the master who controls his pain. It is an exercise in 
trying to gain compliance rather than eliciting cooperation. A 
theoretical application of this technique is a situation where the 
detainee is stripped naked and told: “Tell us what you know.” 

If the detainee doesn’t immediately respond by giving information, 
for example he asks: “what do you want to know?” the interviewer 
will reply: “you know,” and walk out of the interrogation room. 
Then the next step on the force continuum is introduced, for 
example sleep deprivation, and the process will continue until the 
detainee’s will is broken and he automatically gives up all 
information he is presumed to know. 

There are many problems with this technique. 

A major problem is that it is ineffective. A1 Qaeda terrorists are 
trained to resist torture. As shocking as these techniques are to us, 
the al Qaeda training prepares them for much worse - the torture 
they would expect to receive if caught by dictatorships for 
example. 

This is why, as we see from the recently released Department of 
Justice memos on interrogation, the contractors had to keep getting 
authorization to use harsher and harsher methods, until they 
reached waterboarding and then there was nothing they could do 
but use that technique again and again. Abu Zubaydah had to be 
waterboarded 83 times and Khalid Shaikh Mohammed 1 83 times. 
In a democracy there is a glass ceiling of harsh techniques the 
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interrogator cannot breach, and a detainee can eventually call the 
interrogator’s bluff. 

In addition the harsh techniques only serves to reinforce what the 
detainee has been prepared to expect if captured. This gives him a 
greater sense of control and predictability about his experience, 
and strengthens his will to resist. 

A second major problem with this technique is that evidence 
gained from it is unreliable. There is no way to know whether the 
detainee is being truthful, or just speaking to either mitigate his 
discomfort or to deliberately provide false information. As the 
interrogator isn’t an expert on the detainee or the subject matter, 
nor has he spent time going over the details of the case, the 
interrogator cannot easily know if the detainee is telling the truth. 
This unfortunately has happened and we have had problems 
ranging from agents chasing false leads to the disastrous case of 
Ibn Sheikh al-Libby who gave false information on Iraq, al Qaeda, 
and WMD. 

A third major problem with this technique is that it is slow. It takes 
place over a long period of time, for example preventing the 
detainee from sleeping for 1 80 hours as the memos detail, or 
waterboarding 183 times in the case of KSM. When we have an 
alleged “ticking timebomb” scenario and need to get information 
quickly, we can’t afford to wait that long. 

A fourth problem with this technique is that ignores the end game. 
In our country we have due process, which requires evidence to be 
collected in a certain way. The CIA, because of the sensitivity of 
its operations, by necessity, operates secretly. These two factors 
mean that by putting the CIA in charge of interrogations, either 
secrecy is sacrificed for justice and the CIA’s operations are 
hampered, or justice is not served. Neither is a desirable outcome. 
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Another disastrous consequence of the use of the harsh techniques 
was that it reintroduced the “Chinese Wall” between the CIA and 
FBI - similar to the wall that prevented us from working together 
to stop 9/1 1. In addition, the FBI and the ClA officers on the 
ground during the Abu Zubaydah interrogation were working 
together closely and effectively, until the contractors’ 
interferences. Because we in the FBI would not be a part of the 
harsh techniques, the agents who knew the most about the 
terrorists could have no part in the investigation. An FBI colleague 
of mine, for example, who had tracked KSM and knew more about 
him than anyone in the government, was not allowed to speak to 
him. 

Furthermore, the CIA specializes in collecting, analyzing, and 
interpreting intelligence. The FBI, on the other hand, has a trained 
investigative branch. Until that point, we were complimenting each 
other’s expertise, until the imposition of the “enhanced methods.” 
As a result people ended doing what they were not trained to do. 

It is also important to realize that those behind this technique are 
outside contractors with no expertise in intelligence operations, 
investigations, terrorism, or al Qaeda. Nor did the contractors have 
any experience in the art of interview and interrogation. One of the 
contractors told me this at the time, and this lack of experience has 
also now been recently reported on by sources familiar with their 
backgrounds. 

The case of the terrorist Abu Zubaydah is a good example of where 
the success of the Informed Interrogation Approach can be 
contrasted with the failure of the harsh technique approach. I have 
to restrict my remarks to what has been unclassified. (I will note 
that there is documented evidence supporting everything I will tell 
you today.) 

Immediately after Abu Zubaydah was captured, a fellow FBI agent 
and I were flown to meet him at an undisclosed location. We were 
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both very familiar with Abu Zubaydah and have successfully 
interrogated al-Qaeda terrorists. We started interrogating him, 
supported by CIA officials who were stationed at the location, and 
within the first hour of the interrogation, using the Informed 
Interrogation Approach, we gained important actionable 
intelligence. 

The information was so important that, as I later learned from open 
sources, it went to CIA Director George Tennet who was so 
impressed that he initially ordered us to be congratulated. That was 
apparently quickly withdrawn as soon as Mr. Tennet was told that 
it was FBI agents, who were responsible. He then immediately 
ordered a CIA CTC interrogation team to leave DC and head to the 
location to take over from us. 


During his capture Abu Zubaydah had been injured. After seeing 
the extent of his injuries, the CIA medical team supporting us 
decided they were not equipped to treat him and we had to take 
him to a hospital or he would die. At the hospital, we continued 
our questioning as much as possible, while taking into account his 
medical condition and the need to know all information he might 
have on existing threats. 

We were once again very successful and elicited information 
regarding the role of KSM as the mastermind of the 9/1 1 attacks, 
and lots of other information that remains classified. (It is 
important to remember that before this we had no idea of KSM’s 
role in 9/1 1 or his importance in the al Qaeda leadership structure.) 
All this happened before the CTC team arrived. 

A few days after we started questioning Abu Zubaydah, the CTC 
interrogation team finally arrived from DC with a contractor who 
was instructing them on how they should conduct the 
interrogations, and we were removed. Immediately, on the 
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instructions of the contractor, harsh techniques were introduced, 
starting with nudity. (The harsher techniques mentioned in the 
memos were not introduced or even discussed at this point.) 

The new techniques did not produce results as Abu Zubaydah shut 
down and stopped talking. At that time nudity and low-level sleep 
deprivation (between 24 and 48 hours) was being used. After a 
few days of getting no information, and after repeated inquiries 
from DC asking why all of sudden no information was being 
transmitted (when before there had been a steady stream), we again 
were given control of the interrogation. 

We then returned to using the Informed Interrogation Approach. 
Within a few hours, Abu Zubaydah again started talking and gave 
us important actionable intelligence. 

This included the details of Jose Padilla, the so-called “dirty 
bomber.” To remind you of how important this information was 
viewed at the time, the then-Attomey General, John Ashcroft, held 
a press conference from Moscow to discuss the news. Other 
important actionable intelligence was also gained that remains 
classified. 

After a few days, the contractor attempted to once again try his 
untested theory and he started to re-implementing the harsh 
techniques. He moved this time further along the force continuum, 
introducing loud noise and then temperature manipulation. 

Throughout this time, my fellow FBI agent and I, along with a top 
CIA interrogator who was working with us, protested, but we were 
overruled. I should also note that another colleague, an operational 
psychologist for the CIA, had left the location because he objected 
to what was being done. 

Again, however, the technique wasn’t working and Abu Zubaydah 
wasn’t revealing any information, so we were once again brought 
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back in to interrogate him. We found it harder to reengage him this 
time, because of how the techniques had affected him, but 
eventually, we succeeded, and he re-engaged again. 

Once again the contractor insisted on stepping up the notches of 
his experiment, and this time he requested the authorization to 
place Abu Zubaydah in a confinement box, as the next stage in the 
force continuum. While everything I saw to this point were 
nowhere near the severity later listed in the memos, the evolution 
of the contractor’s theory, along with what I had seen till then, 
struck me as “borderline torture.” 

As the Department of Justice IG report released last year states, I 
protested to my superiors in the FBI and refused to be a part of 
what was happening. The Director of the FBI, Robert Mueller, a 
man I deeply respect, agreed passing the message that “we don’t 
do that,” and I was pulled out. 

As you can see from this timeline, many of the claims made in the 
memos about the success of the enhanced techniques are 
inaccurate. For example, it is untrue to claim Abu Zubaydah 
wasn’t cooperating before August 1, 2002. The truth is that we got 
actionable intelligence from him in the first hour of interrogating 
him. 

In addition, simply by putting together dates cited in the memos 
with claims made, falsehoods are obvious. For example, it has 
been claimed that waterboarding got Abu Zubaydah to give up 
information leading to the capture of Jose Padilla. But that doesn’t 
add up: Waterboarding wasn’t approved until lAugust 2002 
(verbally it was authorized around mid July 2002), and Padilla was 
arrested in May 2002. 

The same goes for KSM’s involvement in 9/1 1 : That was 
discovered in April 2002, while waterboarding was not introduced 
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until almost three months later. It speaks volumes that the quoted 
instances of harsh interrogation methods being a success are false. 

Nor can it be said that the harsh techniques were effective, which 
is why we had to be called back in repeatedly. As we know from 
the memos, the techniques that were apparently introduced after 1 
left did not appear to work either, which is why the memos granted 
authorization for harsher techniques. That continued for several 
months right till waterboarding was introduced, which had to be 
used 83 times - an indication that Abu Zubaydah had called the 
interrogator’s bluff knowing the glass ceiling that existed. 

Authoritative CIA, FBI, and military sources have also questioned 
the claims made by the advocates of the techniques. For example, 
in one of the recently released Justice Department memos, the 
author, Stephen Bradbury, acknowledged a (still classified) 
internal CIA Inspector General report that had found it “difficult to 
determine conclusively whether interrogations have provided 
information critical to interdicting specific imminent attacks.” 

In summary, the Informed Interrogation Approach outlined in the 
Army Field Manual is the most effective, reliable, and speedy 
approach we have for interrogating terrorists. It is legal and has 
worked time and again. 

It was a mistake to abandon it in favor of harsh interrogation 
methods that are harmful, shameful, slower, unreliable, ineffective, 
and play directly into the enemy’s handbook. It was a mistake to 
abandon an approach that was working and naively replace it with 
an untested method. It was a mistake to abandon an approach that 
is based on the cumulative wisdom and successful tradition of our 
military, intelligence, and law enforcement community, in favor of 
techniques advocated by contractors with no relevant experience. 

The mistake was so costly precisely because the situation was, and 
remains, too risky to allow someone to experiment with 
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amateurish, Hollywood style interrogation methods- that in reality- 
taints sources, risks outcomes, ignores the end game, and 
diminishes our moral high ground in a battle that is impossible to 
win without first capturing the hearts and minds around the world. 
It was one of the worst and most harmful decisions made in our 
efforts against al Qaeda. 

For the last seven years, it was not easy objecting to these methods 
when they had powerful backers. I stood up then for the same 
reason I’m willing to take on critics now, because I took an oath 
swearing to protect this great nation. 1 could not stand by quietly 
while our country’s safety was endangered and our moral standing 
damaged. 

I know you are motivated by the same considerations, and I hope 
you help ensure that these grave mistakes are never made again. 

Thank you. 
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About the Witness 


Professor Robert F. Turner holds both professional and academic 
doctorates from the University of Virginia School of Law, where in 1981 he 
co-founded the Center for National Security Law. He has also served as the 
Charles H. Stockton Professor of International Law at the Naval War College 
and a Distinguished Lecturer at the U.S. Military Academy at West Point. In 
addition to teaching seminars on Advanced National Security Law at the law 
school, for several years he taught International Law, U.S. Foreign Policy, 
and seminars on the Vietnam War and Foreign Policy and the Law in what is now the 
Woodrow Wilson Department of Politics at Virginia. 

His academic expertise is supplemented by many years of governmental service, including 
five years during the mid-1970s as national security adviser to Senator Robert P. Griffin 
with the Senate Foreign Relations Committee and subsequent Executive Branch service as 
Special Assistant to the Under Secretary of Defense for Policy, Counsel to the President's 
Intelligence Oversight Board at the White House, and Acting Assistant Secretary of State for 
Legislative and Intergovernmental Affairs in 1984-85. His last government service was as 
the first President of the U.S. Institute of Peace, which he left in 1987 to return to the 
University of Virginia. 

A veteran of two voluntary tours of duty as an Army officer in Vietnam, Dr. Turner has spent 
much of his professional life studying the separation of national security powers under the 
Constitution. Senator John Tower wrote the foreword to his 1983 book The War Powers 
Resolution: Its Implementation in Theory and Practice; and former President Gerald Ford 
wrote the foreword to Repealing the War Powers Resolution: Restoring the Rule of Law in US. 
Foreign Policy (1991). Dr. Turner authored the separation-of-powers and war powers 
chapters of the 1400-page law school casebook. National Security Law, which he co-edits 
with Professor John Norton Moore. Turner's most comprehensive examination of these 
issues, National Security and the Constitution, has been accepted for publication as a trilogy 
by Carolina Academic Press and is based upon his 1700-page, 3000-footnote doctoral 
dissertation by the same name. On July 26, 2007, he co-authored a Washington Post op-ed 
(with former Marine Corps Commandant General P.X. Kelley) entitled "War Crimes and the 
White House" that was highly critical of an executive order authorizing extraordinary CIA 
interrogation techniques. 

Professor Turner served for three terms as chairman of the prestigious ABA Standing 
Committee on Law and National Security in the late 1980s and early 1990s and for many 
years was editor of the ABA National Security Law Report He has also chaired the 
Committee on Executive-Congressional Relations of the ABA Section of International Law 
and Practice and the National Security Law Subcommittee of the Federalist Society. 



The views expressed herein are personal and should not be attributed to the Center or 
any other entity with which the witness is or has in the past been affiliated. 
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Mr. Chairman, it is a distinct honor to once again appear before a subcommittee of the 
Senate Committee of the Judiciary - all the more so given the strong representation of the 
University of Virginia at this morning’s hearing.' I doubt you will recall it, but thirty- 
five years ago this month I believe we shared an Air Laos Electra aircraft on a flight from 
Vientiane, Laos, to Hong Kong in a rather severe storm. I was a Senate staff member and 
your very distinguished father, our Ambassador to Laos at the time, was on the flight 
with his teenaged son. We also overlapped two years at law school in Charlottesville. It 
is good to see you again. 


Holding Wrongdoers Accountable is Generally Desirable 


The question of holding wrongdoers accountable for “war crimes” is not a new one for 
me. When Saddam Hussein sent much of the Iraqi army into neighboring Kuwait on 
August 2, 1990, my colleague Professor John Norton Moore and I immediately sat down 
and penned an op-ed that was ultimately published^ in the International Herald Tribune 
under the title “Apply the Rule of Law.”^ I have been assured by several experts in the 
field - including Professors Michael Scharpf of Case Western University and Michael 
Newton of Vanderbilt - that this was the first public call for a war crimes trial for 
Saddam. In August of the following year, as chaimian of the American Bar 
Association’s Standing Committee on Law and National Security, I wrote the first 


' The University of Virginia School of Law takes great pride in having more of our alumni serving in the 
Senate than those of any other law school. Although in the past two elections we lost Senators John 
Warner and George Allen, we still have six alumni in the Senate. In addition to Chaimian Whitehouse, 
currently serving senators who are graduates of the University of Virginia School of Law include Senator 
Edward Kennedy, Senator Kit Bond, Senator Evan Bayh (my friend and classmate), Senator John Comyn, 
and Senator Bill Nelson. I am pleased as well to see my old friend Dr. Jeffrey Addicott (who received his 
SJD from our Law School) and more recent friend Dr. Philip Zelikow (who teaches in the UVA History 
Department) also on this morning’s panel. 

^ We initially submitted the article to the New York Times, which delayed publication several weeks. 

^ John Norton Moore & Robert F. Turner, /Ipp/yr/ieSHteo/taiv, INT’LHERaldTrib., Sept. 12, 1990, 
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resolution and report endorsing a war crimes trial ever approved by the ABA House of 
Delegates. It was approved without a single voice of opposition. I also worked with both 
houses of Congress to get unanimous resolutions approved endorsing the idea of such a 
trial, and in this process I served at the request of Chairman Tom Lantos as informal 
counsel to the Congressional Human Rights Caucus during a hearing on the issue. 


Even earlier, in 1986, it was my great honor to be selected as the first President of the 
United States Institute of Peace, which was established by Congress to study and promote 
the peaceful resolution of international conflicts. Professor Moore served as the first 
Chairman of the Board. We both became interested in the role of incentive structures in 
the deterrence of international aggression, and in 1995 we began co-teaching a seminar at 
the Law School on “War and Peace: New Thinking About the Causes of War and War 
Avoidance.” In 2004, John published a landmark book entitled Solving the War Puzzle'' 
that has been favorably compared with the writings of Clausewitz in its importance.* 


Put simply, incentives matter - and if we want to discourage armed international 
aggression, war crimes, and other undesirable behavior we must attach costs to such 
conduct so that rational decision-makers will make other choices. This is one of the 
reasons that I have long defended the legality of intentionally targeting regime elites who 
have committed armed international aggression.* 


JOHN Norton Moore, Solving the War Puzzle; Beyond the Democratic Peace (2004). 

^ James P. Terry, Book Review, 58(2) Naval War College Rev. 149 (Spring 2005), (“Solving the War 
Puzzle may be the most insightful and important examination of the causes of war since Clausewitz 
published On War m 1832.”) 

^ Lest I be misunderstood, I have not defended something I believe not to be lawful because I like the 
policy implications of the act. But I have chosen to spend the time to explain why it is lawful because I 
believe it sends a useful message to aspiring aggressors. See. e.g., Robert F. Turner, Killing Saddam: Would 
h Be a Crime?, WASH. POST, Oct. 7, 1990 at Dl; and Robert F. Turner, In Self-Defense, U.S. Has Right to 
Kill Terrorist bin Laden, USA Today, Oct. 26, 1998, at 1 7A. 
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In principle I’m a big believer in holding wrongdoers accountable. I think the decision to 
authorize waterboarding in the current conflict was a tremendous blunder that was clearly 
contrary to our treaty obligations and has contributed to seriously undermining the 
coalition against al Qaeda and its allies. Indeed, in July 2007, I co-authored a powerful 
indictment of an Executive order approving non-traditional CIA interrogation techniques 
in the Washington Post entitled “War Crimes and the White House”’ that, according to 
the Post 's Web site, was the most frequently e-mailed article in the Post for nearly 
twenty-four hours. Late last year, 1 had the honor of serving on a drafting committee to 
prepare a new Executive order banning torture and other acts of detainee abuse under the 
auspices of the Center for Victims of Torture. Nevertheless, I am opposed to either a 
“truth commission” inquiry or the prosecution of those involved at any level in this tragic 
decision. Let me explain some of the reasons why. 


Good People Sometimes Make Horrible Mistakes: A Parallel 


I submit there is a useful parallel to the issue before us that occurred on February 19, 
1942, when President Franklin D. Roosevelt signed Executive Order 9066 authorizing the 
apprehension and detention in “War Relocation Camps” of well over 100,000 people 
living lawfully and peacefully in this country. More than sixty percent of those detained 
were U.S. citizens, and many of them had never even visited Japan - their only “crime” 
being that they were descendants of people who had once lived in Japan. 


Sadly, some of the most famous civil libertarians of the twentieth century approved this 
horrendous abuse of the rights of innocent American citizens. In addition to President 
Roosevelt, California Attorney General (and later Supreme Court Chief Justice) Earl 
Warren argued strongly for the detention, and Justice Hugo Black wrote the majority 


’ P.X. Kelley & Robert F. Turner, War Crimes and the White House, Wash. Post, July 26, 2007, at A2I. 
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opinion for the Supreme Court in the Korematsu case upholding the detention.* It was 
not until 1988, when former California Governor Ronald Reagan was president, that 
Senator Alan Simpson took the lead in this chamber in enacting legislation to formally 
apologize to the victims of that policy, which had been broadly supported within the 
government at the time. Ironically given the way in which he is perceived by many 
today, one of the most determined critics of the incarceration was Federal Bureau of 
Investigation Director J. Edgar Hoover. Hoover wrote to Attorney General Biddle that 
“Every complaint in this regard has been investigated, but in no case has any information 
been obtained which would substantiate the allegation,’’ and argued it would be 
unconstitutional to detain American citizens without probable cause and due process in 
any event.’ 


To the best of my knowledge, when World War II ended, the Senate Judiciary Committee 
did not hold a “What Went Wrong?’’ hearing investigating those horrible decisions - not 
even when Republican Dwight Eisenhower became president and the Republicans briefly 
controlled both chambers of Congress. Surely by 1953, in hindsight, many Americans 
realized that a terrible wrong had been done to our fellow citizens. But most had the 
common sense to realize that good people had made a horrible decision because they 
honestly believed that a failure to act might cost a large number of American lives. It is 
true that they didn’t violate the Geneva Conventions (which in their current form had not 
yet been written), but they clearly violated the U.S. Constitution - and surely no one will 
deny that their decision to incarcerate more than 100,000 Americans without the slightest 
probable cause or individualized suspicion was a greater offense than what was done to a 
small number of foreign terrorists following 9/1 1 . 


® Korematsu v. United States, 323 U.S. 214 (1944). 

’ For an excellent discussion of Hoover’s views and actions, see Geoffrey R. Stone, Perilous Times: 
Free Speech in Wartime 293 (2004). See also Conrad Black, Franklin Delano Roosevelt: 
Champion of Freedom 72 1 (2003). 
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Those who planned, authorized, and carried out the detention policies acted out of fear, 
and their motive was not cruelty or evil minds, but rather a sincere belief that subjecting 
more than 100,000 “U.S. persons” (to use the modem vernacular) to temporary detention 
was a lesser moral evil than permitting a small number of possible saboteurs within their 
ranks to engage in terrorist attacks or otherwise undermine the war effort that might 
ultimately jeopardize the freedom of all Americans. 


It is easy to forget that less than three months before the decision to incarcerate 
Americans of Japanese ancestry was made, the Japanese Navy had sunk a good part of 
our Pacific Fleet, and it was far from clear that we were going to emerge from the war 
victorious. People were afraid - very afraid - and those entmsted with the national 
security were particularly anxious to do everything reasonably possible within their 
powers to protect the lives and freedom of the American people. Their motives were 
admirable and honorable; the decision they made was neither. 


And I submit the same is true of the OLC lawyers who are under fire this morning. The 
only one that I know personally is Professor John Yoo, with whom I have shared a few 
panels at law schools and legal conferences since 9/11. 1 doubt I’ve ever spent more than 
two or three minutes in conversation with him, and I’ve written one law review article 
that was more than a little critical of one of his books.'® But my strong sense is he is an 
exceptionally able legal scholar and an honorable man of principle. And I have no reason 
to believe the other lawyers involved in drafting and approving these memoranda were 
otherwise. 


Did they provide perfectly balanced, objective, sterile legal opinions - or is it likely they 
very much wanted to reach a particular outcome and they let their interest in that outcome 
color their scholarship? I don’t know. But my strong guess is that they were not in the 

See Robert F. Turner, /fn Insider's Look at the War on Terrorism, CORNELL L. REV. 471 (2008). 
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least neutral or objective in their approach to these issues. They were dedicated patriots 
who dearly loved this country, watched the horrors of the 9/1 1 attacks replay on 
television time and again, and felt very strongly that the United States ought to do 
everything reasonably possible and appropriate to prevent future such attacks. That is to 
say, their mindset was probably very much like that of FDR, Earl Warren, and Hugo 
Black in the aftermath of Pearl Harbor (which actually claimed fewer lives than the 9/1 1 
attacks). 


As I stated, I don’t know most of the individuals who worked at OLC when these 
memoranda were written at all, and the one I do know I don’t know well. I am therefore 
a bit reticent to speculate about their motives. But my guess is they did want to reach a 
certain outcome - one that would allow America to get the intelligence information they 
felt necessary to reduce the chances of another 9/1 1 attack or an even greater slaughter of 
their fellow citizens by a fanatical enemy that had repeatedly proven itself unwilling to 
abide by the most fundamental principles of civilized behavior. And, as I will discuss, I 
doubt seriously they understood at the time that some of their recommendations were 
contrary to America’s domestic law or our obligations under international law. 


The Importance of Good Intelligence in the Struggle Against Al Qaeda 

This is an unusual if not unique armed conflict. From the American Revolution through 
both World Wars to Operation Desert Storm, intelligence has throughout our history been 
an important element in the struggle for victory. Through intelligence sources and 
methods we learn the enemy’s locations and intentions, and then we call upon our own 
military establishment - our infantry, armor, naval vessels and aircraft - to close with and 
destroy that enemy. But in the struggle against al Qaeda, intelligence is by far the single 
most important factor in achieving victory and preventing attacks. One day, if we don’t 
prevail in this struggle, al Qaeda may be armed with biological toxins or primitive 
nuclear or radiological weapons. But at present they have no tanks, no warships, and no 
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airplanes. If our intelligence assets can locate them, a big city police force could either 
destroy them or apprehend them for trial. 


The importance of the intelligence function in this conflict was no secret, and when the 
CIA — to its credit — sought legal guidance on the limits to which they could subject 
captured high-value enemy leaders in their quest for actionable intelligence, the lawyers 
charged with responding almost certainly knew that their answers might affect whether 
hundreds, thousands, or even tens of thousands of their fellow Americans might live or 
die in future al Qaeda terrorist attacks. 


Had they advocated incarcerating tens of thousands of American Muslims in “War 
Relocation Camps,” or authorized beheadings, branding, maiming, severe beatings, or 
other traditional techniques of “torture” - many used regularly by our enemies in this 
conflict - 1 hope and assume that all Americans would have voiced their disgust. Had I 
been on Lieutenant William Calley’s Courts Martial board following My Lai, I would 
have favored the death penalty. That same year I was a reconnaissance platoon leader in 
an Army infantry unit, and indeed I was responsible for training my men (which in those 
days they all were) about our obligations under the Geneva POW Convention. We knew 
the rules, and they didn’t include waterboarding. 


But like virtually every other national security lawyer, after the 9/11 attacks I told 
everyone who asked that the protections of the Geneva Conventions did not apply to al 
Qaeda. Like pirates and slave-traders, international terrorists were hostis humani generis 
(common enemies of mankind). But I also would usually note that, once apprehended, 
even pirates were entitled to humane treatment and fundamental international standards 
of due process of law. 
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It is interesting to note the detail in which some of the authorized “enhanced” 
interrogation procedures were spelled out - exactly how a slap could be administered, 
how long a detainee could be exposed to cold water of a certain temperature, and the like. 
Even for the interrogations of Abu Zubaydah - believed by the CIA to be “one of the 
highest ranking members of the al Qaeda organization”*' - interrogations were to be 
monitored by medical experts,'^ “facial slaps” were not to be used “to inflict physical 
pain that is severe or lasting,”'*' and “a rolled hood or towel” had to be used “to help 
prevent whiplash” if Zubaydah was to be pushed against a wall.''' 


These detailed restrictions strongly suggest that the authors of these instructions were 
trying very hard to walk the difficult line between what Judge Gonzales recently admitted 
were “harsh” interrogations intended to elicit actionable intelligence that might save 
lives, on the one hand, and prohibited “torture” on the other. (I don’t think they realized 
that the proper legal standard here was not “torture” but the humane treatment 
requirements of Common Article 3.) Let me make it clear - 1 believe that waterboarding 
crosses the line and is “torture” by any reasonable interpretation - but as a close 
colleague who has been outraged by these activities has put it, it is “torture lite.” Clearly, 
the officials who wrote these memoranda were trying to draw an admittedly difficult 
bright line and prohibit acts they felt were clearly across that line. These were not 
memos that intentionally advocated “torture” in my judgment - they simply got the 
answer tragically wrong. 


I personally am very fond of the Army’s “Golden Rule” for interrogation; If you would 
be offended to learn our enemies were treating our POWs in this manner, don’t do it to 

" Memorandum from Jay S. Bybee, Assistant Attorney General, Dep't of Justice, to John Rizzo, Acting 
General Counsel, Central Intelligence Agency, Interrogation of al Qaeda Operative (Aug. 1, 2002), at 1 . 

'Qrf.atd. 

Id. m2. 
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them. I must confess that I have not greatly focused on the precise meaning of “torture,” 
because in my view Common Article 3 requires us to treat all detainees “humanely” - a 
much higher standard. 


By far the most extreme measure approved was waterboarding. Until recently I had the 
impression that large numbers of al Qaeda suspects had been waterboarded by the CIA. 
But, according to the recently released once top-secret OLC memos, waterboarding was 
used on only three individuals - Khalid Sheikh Mohammed, Zubaydah, and ’Abd Al- 
Rahim Al-Nashiri - and the practice was ended in March 2003.'^ An OLC memorandum 
of May 10, 2005, noted: 


You have previously explained that the waterboard technique would be 
used only if: (1) the CIA has credible intelligence that a terrorist attack is 
imminent; (2) there are “substantial and credible indicators the subject has 
actionable intelligence that can prevent, disrupt or delay this attack”; and 
(3) other interrogation methods have failed or are unlikely to yield 
actionable intelligence in time to prevent the attack. 


This doesn’t sound too far off from the “ticking bomb” scenario that Professor Alan 
Dershowitz argued might justify resorting to torture,'^ 1 am not defending it. I think it 
was wrong, and the resulting publicity has done very serious harm to our national 
security by costing us public support both within the United States and among people of 


Memorandum from Steven G. Bradbury, Assistant Attorney General, Dep’t of Justice, to John Rizzo, 
Senior Deputy General Counsel, Central Intelligence Agency, Application of United States Obligations 
Under Article 16 of the Convention Against Torture to Certain Techniques that May Be Used in the 
Interrogation of High Value al Qaeda Detainees (May 30, 2005), at 6. 

See Alan M. Dershowitz, "Want to torture? Get a warrant," San Francisco Chronicle January 22, 2002. 
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good will around the world. But 1 have no reason to doubt the assertions by those in the 
know who say it probably saved American lives. 


The fact that I believe the use of waterboarding was a tragic mistake does not mean I 
don’t understand how a reasonable person might conclude that such conduct was morally 
justified as the lesser evil. If confronted with a moral hypothetical requiring one to either 
kill a known wrongdoer whom one is convinced is about to murder hundreds or 
thousands of innocent people, or to sit quietly and watch the resulting slaughter unfold, 
no mater how many times I try I can’t come down on the side of preserving the 
wrongdoer’s rights. 


Under American law, depending upon the specific facts, such an act might well be found 
totally justified under the doctrine of self-defense/defense of others. But even if one were 
certain that preventing the slaughter would be breaching the law, moral principles might 
counsel violating the law. 

In a September 20, 1810, letter to John Colvin, Thomas Jefferson observed: 


A strict observance of the written laws is doubtless one of the highest 
duties of a good citizen, but it is not the highest. The laws of necessity, of 
self-preservation, of saving the country when in danger are of higher 
obligation. To lose our country by a scrupulous adherence to written laws, 
would be to lose the law itself, with life, liberty, property and all those 
who are enjoying them with us; thus absurdly sacrificing the end to the 
means. 


Candidly, I don’t think we are there yet. We didn’t have to resort to torturing POWs 
during World War II, and I don’t sense the al Qaeda threat to be even close to that level 
of threat. But a Gallup Poll conducted within the past month reports that by a margin of 

Jefferson to Colvin, Sept. 20, 1810, reprinted in II WRITINGS OF THOMAS JEFFERSON 146 (Paul 
Leicester Ford cd.. Fed. Ed. 1 905). 
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fifty-five to thirty-six percent - and an even larger split of sixty-one to thirty-seven 
percent among those polled who claimed to have followed the story closely - the 
American people believe the harsh interrogation techniques were justified.'* My guess is 
that had we experienced more terrorist attacks within the United States in recent years, 
those figures in support of enhanced interrogation techniques would be much larger. 


However, when one steps back from trying to balance the relative evils of killing (or 
torturing) one terrorist leader versus permitting that terrorist to detonate a weapon of 
mass destruction in a major American city, and looks at the big picture, the benefits of 
breaking the law to eliminate the terrorist are less compelling. Among other 
considerations, it is imperative for a democracy to maintain the moral high ground if it 
wishes to maintain the support of its people. Foreign governments we traditionally 
consider among our strongest allies have reportedly instructed their intelligence services 
not to cooperate with U.S. intelligence agencies in several key areas because of outrage 
over waterboarding and allegations of misconduct. America’s ability to pressure Iran and 
North Korea to comply with their legal obligations has also suffered with perceptions that 
we have violated our own obligations. And it is likely that American POWs in future 
armed conflicts will pay an extra price as our enemies rely upon our own behavior and 
public statements about the scope of the Geneva Conventions. 


Put simply, I think we erred horribly on this issue. The mistakes have made me at times 
very angry. Yet, even in my anger, as 1 look at these decisions I don’t see evil people at 
OLC, in the uniformed military, or at CIA. I see good and able people who in my view 
made mistakes. 


'* Jeffrey M. Jones, Slim Majority Wants Bush-Era Interrogations Investigated: Majority Says Use of Harsh 
Techniques on Terrorism Suspects Was Justified (Apr. 27, 2009), 

http;//www.gallup,com/poll/l 18006/Slim-Majority-Wants-Bush-Era-Interrogations-Investigated.aspx. 
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What Went Wrong? 


Mr. Chairman, the title of this morning’s hearing is “What went wrong?” - how could 
some obviously very able and honorable lawyers approve the use of waterboarding 
against defenseless human beings held in United States custody? I think the short answer 
is a simple one - a tragic ignorance about the important field of “national security law” 
among most lawyers trained before at least 1991. I may have been the first individual to 
enter an American law school for the express purpose of studying “law and national 
security” (as national security law was then known at the one law school in the Nation 
where it was taught - the University of Virginia School of Law). I had worked as the 
national security adviser to a member of the Senate Foreign Relations Committee for five 
years, and during that time 1 had frequently encountered issues of constitutional and 
international law that 1 did not feel competent to address. 1 had studied aspects of treaty 
law and the separation of powers between Congress and the Executive at considerable 
length on my own by reading treatises, law review articles, and getting to know some of 
the preeminent legal scholars that appeared before our Committee. (I am espeeially 
indebted to Professor Myres McDougal at Yale, who became a cherished friend for 
decades; and to Richard Baxter at Harvard and William Bishop at the University of 
Michigan School of Law - both of whom proved patient and witling to assist me in my 
independent studies.) Indeed, 1 take great pride in the fact that, seven years before the 
Supreme Court struck down “legislative vetoes” as unconstitutional, I wrote a lengthy 
floor statement for Senator Griffin making the same point for the same reasons.” 1 had 
first become interested in these issues listening to a lecture by the great Professor Quincy 
Wright in 1966, and by the time 1 actually entered law school I was already a pretty good 
national security lawyer on some issues. 


The statement appears in the Congressional Record of June 1 1, 1976, from page 17,643 to 17,646, and 
can be found on line at: htiin/Avvvw.vii'ginia.edu/cnsl/pdf-Cii'iftin -C ongrcssioiial-Rccord 6- 1 1 - 1 976.pdf , 
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But, at that time, Virginia was the only law school in America even offering a course in 
national security law, which was first taught by my colleague John Norton Moore in 1969 
under the title “International Law II - Law and National Security.” When I graduated, 
John and 1 co-founded the Center for National Security Law in order to promote 
interdisciplinary advanced scholarship in the field. Our first major project was to prepare 
a major law school casebook on National Security Law^^ which in its most recent (2005) 
edition is more than 1400 pages long. In 1991, we began teaching a National Security 
Law Institute each summer to help train law professors to teach in this rapidly growing 
field, and today national security law is taught at most American law schools. But most 
such courses began in response to the 9/1 1 attacks and were probably not available for 
most of the lawyers working at OLC during the Bush Administration, and my guess is 
that none of the lawyers who helped write or signed the so-called “torture memos” that 
have recently been released had any significant knowledge of Common Article 3 of the 
1949 Geneva Conventions prior to the attacks of September 1 1, 2001. 


This general lack of understanding of jus in hello and other aspects of national security 
law has caused a great deal of confusion and helped divide our country over the past eight 
years. Some veiy able lawyers, trained to believe that if the government detains a citizen 
it must charge that individual with a crime and take the evidence to federal court, simply 
assumed that the last administration was betraying the most fundamental principles of 
due process - totally oblivious to the firmly-established international law norm that 
enemy combatants captured during armed conflict may be detained (under humane 
conditions) for the duration of hostilities. During World War II, more than 400,000 
German POWs were detained at POW camps spread across more than forty American 
states. And as for the hated idea of “military commissions,” Article 84 of the POW 
Convention sets forth the general rule that “A prisoner of war shall be tried only by a 
military court . . . .” This is not the time to start a major debate about the President’s 

“ JOHN Norton Moore & Robert F. Turner, National Security Law (2d. ed. 2005). 
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independent constitutional power to authorize warrantless foreign intelligence 
surveillance, but Congress itself acknowledged that power when it enacted the first 
wiretap statute and every appellate court to decide the issue has affirmed such a power.*' 
I think there would have been a lot less criticism of the previous administration had more 
Americans understood national security law. 


Common Article 3 - Did It Really Apply? 

On the morning of June 29, 2006, 1 was making a presentation at the Naval War College 
during which 1 argued that, while the general provisions of the Third 1949 Geneva 
Convention (the POW Convention) did not apply in the struggle against at Qaeda, we 
were nevertheless constrained by Common Article 3 of those conventions to treat all 
detainees “humanely.” After my talk was over I learned the Supreme Court had just 


This is an issue I have addressed at great length both before this Committee and its counterpart in the 
House of Representatives. See. e.g.. Congress, Too, Musi "Obey the Law": Why FISA Must Yield to the 
President 's Independent Constitutional Power to Authorize the Collection of Foreign Intelligence: Hearing 
Before the S. Comm, on the Judiciary, 109th Cong. (2006) (statement of Robert F. Turner), available at 
http://\vw'w.vii'i;inia.edu.-cnsl/odfTlJRNFR-S.I(’-2XFch()6 FINAL.ndf: Is Congress the Real 
"Lawbreaker? Reconciling FISA with the Constitution: Hearing Before the H. Comm, on the Judiciary, 
1 10th Cong. (2007) (statement of Robert F. Turner), available at hitn:.7www.viiL>inia.edu/cnsl/odfyTurncr- 
HJC-.‘'Sonl07-(linah.ndf . 

^ Common Article 3 provides: 

Article 3 


In the case of armed conflict not of an international character occurring in the territory 
of one of the High Contracting Parties, each party to the conflict shall be bound to apply, 
as a minimum, the following provisions: 

1 . Persons taking no active part in the hostilities, including members of armed forces 
who have laid down their arms and those placed hors de combat by sickness, wounds, 
detention, or any other cause, shall in all circumstances be treated humanely, without any 
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any 
other similar criteria. 


To this end the following acts are and shall remain prohibited at any time and in any 
place whatsoever with respect to the above-mentioned persons: 

(a) Violence to life and person, in particular murder of all kinds, mutilation, cruel 
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handed down its opinion in Hamdan v. Rumsfeld, in which it declared; “[T]here is at 
least one provision of the Geneva Conventions that applies here even if the relevant 
conflict is not between signatories[;] Common Article 3 [which] appears in all four 
Conventions . . . 


But it is important to understand that, before the Supreme Court resolved the issue, not 
everyone was in agreement that Common Article 3 applied to this struggle. Under 
international law, “[a] treaty shall be interpreted in good faith in accordance with the 
ordinary meaning to be given to the terms of the treaty in their context and in the light of 
its object and purpose.”^"* There is obvious ambiguity in the first sentence of Common 
Article 3, which reads: “In the case of armed conflict not of an international character 


treatment and torture; 

(b) Taking of hostages; 

(c) Outrages upon personal dignity, in particular, humiliating and degrading treatment; 

(d) The passing of sentences and the carrying out of executions without previous 
judgment pronounced by a regularly constituted court affording all the judicial guarantees 
which are recognized as indispensable by civilized peoples. 

2. The wounded and sick shall be collected and cared for. 

An impartial humanitarian body, such as the International Committee of the Red Cross, 
may offer its services to the Parties to the conflict. 

The Parties to the conflict should further endeavour to bring into force, by means of 
special agreements, all or part of the other provisions of the present Convention. 

The application of the preceding provisions shall not affect the legal status of the Parties 
to the conflict. 


See, e.g.. Geneva Convention Relative to theTreatment of Prisoners of War art, 3, Aug. 12, 1949, 6 U.S.T. 
3217, 75 U.N.T.S. 135 (emphasis added). 

Hamdan v. Rumsfeld, 548 U.S. 557, 562 (2006). 

Vienna Convention on the Law of Treaties art. 31, May 23, 1969, 1155 U.N.T.S. 331. The U.S. is not a 
party to this treaty but considers the quoted portion to be declaratory of customary international law. 
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occurring in the territory of one of the High Contracting Parties , . . Was the struggle 
against al Qaeda (the “Global War on Terrorism”), that had something like seventy-five 
sovereign States (all Parties to the Geneva Conventions) participating in one form or 
another, an “armed conflict not of an international character,” or was it an international 
conflict? Keep in mind that Senate Joint Resolution 23, overwhelmingly approved by 
this body on September 14, 2001 and later signed into law, clearly authorized an 
“international” conflict by empowering the President to use force against other “nations.” 
Section 2 provided: 


Section 2 - Authorization For Use of United States Armed Forces 

(a) IN GENERAL- That the President is authorized to use all necessary 
and appropriate force against those nations, organizations, or persons he 
determines planned, authorized, committed, or aided the terrorist attacks 
that occurred on September 11, 2001, or harbored such organizations or 
persons, in order to prevent any future acts of international terrorism 
against the United States by such nations, organizations or persons.^^ 


Nor can it be said that the struggle against al Qaeda was clearly “occurring in the territory 
of one of the High Contracting Parties” (my emphasis), as al Qaeda had attacked the 
United States in our own countiy, in Tanzania and Kenya by bombing our embassies in 
1998, in Saudi Arabia (Khobar Towers bombing), and in Yemen {U.S.S. Cole). Other 
attacks have occurred in Europe and elsewhere. Obviously, “occurring in the territory of 
one of the High Contracting Parties” could merely be a jurisdictional clause making it 
clear that the Geneva Conventions did not pretend to establish legal rules for conflicts 
entirely between non-Parties to the treaties, but it could equally as easily be interpreted as 
excluding from the coverage of Common Article 3 armed conflicts involving more than 
one state Party to the Conventions. 


’’ Authorization for Use of Military Force, Pub. L.No. 107-40, 1 15 Stat. 224 (200 1 ) (emphasis added). 
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It was my pleasure to testify on these issues before the Senate Select Committee on 
Intelligence in September 2007, and at that time 1 noted that the travaux preparatoires 
(preparatory works or negotiating history) of Common Article 3 clearly reveal that it was 
originally designed to deal with “civil wars” or “rebellions” within the territory of a 
single state. Indeed, it is clear that well after the Conventions had entered into force 
prominent legal scholars continued to view Common Article 3 as a set of minimal 
guarantees for civil wars and rebellions within a single state. With the permission of the 
Committee, I will append a portion of my prepared statement for the Senate Select 
Committee on Intelligence at the end of this testimony for those who might wish a more 
detailed discussion of Common Article 3. 


My conclusion is that, because the struggle against al Qaeda and its allies does not clearly 
involve sovereign states openly taking part on both sides, the Supreme Court in Hamdan 
got it right - and this is the view of most jus in hello specialists with whom I have 
spoken. I would note that the majority view of the specialists with whom I have 
communicated is that a violation of Common Article 3 is not a “grave breach” of the 
Conventions and thus technically not a “war crime.” That was not my own interpretation 
of the Conventions, but it was supported by a strong majority of experts with whom I 
communicated in this country and abroad. As a technical matter, however, for purposes 
of U.S. law that is clearly not the rule. For the War Crimes Act of 1996 includes within 
its definition of “war crimes” any conduct “(3) which constitutes a grave breach of 
common Article 3 . . . 


A copy of my prepared statement is available on line at: littp://w ww.virgin ia.edn/cnsl/otlf-Tunier-SSC I- 

tcstimo nv-9-35 -07.Ddf . 

War Crimes Act of 1996, 18 U.S.C, § 2441, available at 

litt p://www. lavv-corneii.edu/uscodc/l8/usc sec 18 0(M)0244I — OOO-.htm l . 
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Why Not a Truth Commission? 

In some ways having a national inquiry into what really happened in connection with 
these enhanced interrogation techniques is appealing. If we could get Lee Hamilton, 
George Mitchell, Howard Baker, Larry Eagleburger, Jim Schlesinger, and the like to take 
on the task independent of outside pressures, we might even learn what Speaker Pelosi 
knew and when she knew it. 


But my guess is we would instead wind up with more partisan commissioners, or even 
something like the 1975-76 Church Committee that investigated intelligence abuses in a 
very partisan and sensational manner - in the process doing serious damage to our 
national security and our Intelligence Community that continues to haunt us today. As a 
Senate staff member at the time I sat through some of those hearings, as senators of both 
parties competed to see who could make the front pages of the next day’s newspapers 
with the more sensational allegations. (In the end, I would note, the Church Committee 
admitted that it has been unable to find a single instance in which the CIA had 
“assassinated” anyone; and Directors of Centra! Intelligence Richard Helms and William 
Colby had each issued internal CIA regulations prohibiting any involvement with 
assassination years before the Church hearings began.) Last month, a former 
Commandant of the Marine Corps and a former supervisor of FBI counter-terrorism 
activities joined me in signing an op-ed that opposed the idea of a “truth commission.”^** 
We are still engaged in a dangerous war, and President Obama is right when he says wc 
ought to move forward. 


Should We Prosecute Anyone? 

Nor do 1 believe it would be useful to bring criminal charges against CIA or military 
interrogators who carried out their orders and were told the Attorney General had 

P.X. Kelley, Oliver Revell & Robert F. Turner, “Truth Commission " Duplicitv. WASH. Times, Mar. 3, 
2009. 
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determined that these techniques were lawful. Indeed, I can think of few steps more 
calculated to impose a chilling effect on those who go into harm’s way on our behalf. If 
interrogators who in good faith engaged in rough treatment of detained enemy 
combatants are subjected to criminal trials upon the election of a president from a 
different political patty, what message are we sending to the young infantrymen we train 
and then send out to kill and perhaps die for us? If shoving and slapping a terrorist leader 
is impermissible even when the orders come from the very top, what soldier is likely to 
risk killing an enemy soldier without at least a court order? Who knows? Perhaps the 
angry looking man carrying the AK-47 across the battlefield was actually just heading 
over to the local rod and gun club for a turkey shoot. Without federal judges on the scene 
to review the evidence and determine the existence of probable cause, only a fool will 
actually try to engage the enemy. Mistakes were in my view clearly made by some very 
able and honorable individuals who, in their quest to save American lives, drew the line 
in the wrong place. If we now punish them for giving too much attention to trying to 
protect American lives, they will be unlikely to miss the lesson. 


Some agree we ought not go after the small fish, but rather the lawyers like John Yoo, 
Jay Bybee, and David Addington; or even go for bigger game like Secretary Rumsfeld, 
Vice President Cheney, and President Bush. But I don’t see evidence that the lawyers 
lied - at worst they tried too hard to prevent another 9/11. As for Bush, Cheney, and 
Rumsfeld - as non-lawyers they presumably followed the advice of the lawyers around 
them. These were not simple issues, and few of the lawyers involved fully understood 
them well. We should learn from our mistakes, but having show trials of people from the 
previous administration is not going to solve our problems. 


Indeed, that was tried in 1977 when the Carter Justice Department decided it should make 
examples of two senior FBI officials named Mark Felt and Edward Miller.^’ They had 


Felt, of course, was later unmasked as “Deep Throat.” 
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authorized counter-terrorism FBI agents to cross the line in trying to prevent a major 
terrorist attack by members of the Weather Underground. Both were convicted at great 
personal expense. The message was not lost, and for years thereafter it was almost 
impossible to get FBI agents to volunteer for counter-terrorism/counter-intelligence duty. 
Years later, Griffin Bell declared that his biggest mistake as the nation’s Attorney 
General during the Carter Administration was in approving those prosecutions. 


Candidly, another reason for not prosecuting those involved in this matter is that the odds 
of getting a conviction are very slim. I’ve already noted that the latest Gallup Poll shows 
that roughly two-thirds of those polled approve of the use of enhanced interrogation 
techniques. When a jury hears testimony that the motive for these techniques was to save 
American lives during wartime, and the only people waterboarded were the three most 
senior al Qaeda terrorists in U.S. custody, the odds of finding a jury of twelve Americans 
willing to convict anyone involved in this matter are extremely slim. 


Mr. Chairman, this concludes my prepared statement. 1 will be delighted to take 
questions at the appropriate time. 
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APPENDIX 


Excerpts from Professor Turner’s 
September 25, 2007, Prepared Statement 
to the Senate Select Committee on Intelligence^" 


A Brief History of Jus in Bello and Common Article 3 


The "law of war”^* (today often referred to as the "law of armed conflict" or LOAC) 
has developed over centuries as States began in their own self-interest to find ways 
to mitigate the horrors of war. The first multinational treaty dealing with these 
issues was the 1856 Declaration of Paris, which among other things outlawed 
privateers and ultimately made the power of Congress to "grant Letters of Marque 
and Reprisal’’^^ an anachronism. 

American specialists in this field take pride in the fact that the first effort to codify 
the customary rules of warfare was in this country during the Civil War. General 
order No. 100, entitled "Instructions for the Government of Armies of the United 
States in the Field" and written by former Columbia University legal scholar Francis 
Lieber, was issued by President Abraham Lincoln in 1863. The "Lieber Code" is still 
cited today for its landmark effort to collect in one place the customary law of war. 


The first Geneva Convention dealing with humanitarian principles of armed conflict 
was concluded in 1864. It provided that members of armed forces during war who 


“ The full text of this statement is available on line at: hitn://w\vvv'.virgiiiia.edu.'cnsl.'ntlt/Tunier-SSC[- 
{cstimonv-9-25-07.Ddr . 

For a good overview of the history and modem law of armed conflict, see generally Howard S. 

Levie & Jack Gmnawalt, The law of War and Neutrality, in National Security Law (John 
Norton Moore & Robert F. Turner, eds. 2d ed- 2005). 

U.S, Const., Art. I, Sec. 8, cl. 1 1 . 
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were wounded, sick, or "harmless" were to be respected and cared for. By 1867, all 
of the great powers except the United States had ratified it, and we did in 1882. 
Another Geneva Convention followed in 1906. 


Historically, conflicts within a single State - armed revolutions or civil wars - were 
viewed as outside the scope of the law of nations. Indeed, even inquiring about how 
a sovereign State treated its own nationals was viewed as wrongful interference in 
that State’s internal affairs. However, in 1756, Emerich de Vattel wrote in The Law 
of Nations that parties to a civil war had a duty to observe the established customs 
of war. 33 In 1912 the International Committee of the Red Cross (ICRC) sought to 
interest States in a draft convention on the role of the Red Cross in civil wars and 
insurrections, but there was no interest 


The first convention to provide humane treatment for prisoners of war came in 
1929 but was limited to international armed conflicts. In 1938, at the Sixteenth 
International Red Cross Conference, a resolution was passed urging the application 
of the "essential principles" of the Geneva Convention to "civil wars.’’3'* 


The horrors of World War II led to demands for a new multilateral treaty regime. At 
a preliminary Conference of National Red Cross Societies in 1946, the ICRC 
recommended that "in the event of civil war in a country, the parties should be 
Invited to state that they were prepared to apply the principles of the Convention on 
a basis of reciprocity." The conference went even further, and recommended 
inserting a new article at the beginning of the Convention to the effect that: "In the 
case of armed conflict within the borders of a State, the Convention shall also be 
applied by each of the adverse parties, unless one of them announces expressly its 
intention to the contrary."35 in 1947, the ICRC convened a Conference of 
Government Experts that drafted an article providing that "the principles of the 
Convention" were to be applied in civil wars by contracting parties "provided the 
adverse Party did the same."36 

This principle of "reciprocity" was a key element in international law, as nations 


” G. I. A. D. Draper, Humanitarian Law and Internal Armed Conflicts, 1 3 Ga. J. Int’l & COMP. L. 253, 
256-57(1983). 

” Much of this historical material can be found in I Jean S. Pictet, Commentary on the Geneva 
Conventions 39-43 (1952). 

“w. at 4 1 -42. 

“ Id. at 42. 
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agreed to surrender rights in return for assurances that their treaty partners would 
obey the same constraints. If one country abused prisoners of war, its adversary in 
the conflict would reciprocate - in the process providing an incentive for the first 
violator to adjust its behavior in order to protect its own soldiers from abuse. 
Indeed, Thomas Jefferson - an early champion of the humane treatment of prisoners 
of war37 - argued that engaging in reprisals in response to mistreatment of 
prisoners of war was the most humane approach, as it would promote compliance 
with the law by both sides. As international humanitarian and human rights law 
rapidly developed in the years following World War 11 and the birth of the United 
Nations, a different view emerged asserting that no State had a "right” to engage in 
torture or inhumane treatment in the first place, so no derogation should be 
permitted from these rules. This is logically true, but it undermines the incentives 
by which much of international law is routinely enforced. 

Pictet asserts that the reciprocity clause was ultimately omitted because "doubt was 
expressed as to whether insurgents could be legally bound by a convention which 
they had not themselves signed.^* If the insurgents claimed to be the lawful 
government of the country, they would then be bound by the country’s treaties. 
Besides, there was no harm to the de jure government, "for no Government can 
possibly claim that it is entitled to make use of torture and other inhumane acts 
prohibited by the Convention, as a means of combating its enemies.'’'^® 

The ICRC drafted a new article for submission to the 17* International Red Cross 
Conference in Stockholm, which read in part: 

In all cases of armed conflict which are not of an international 
character, especially cases of civil war, colonial conflicts, or wars of 
religion, which may occur in the territory of one or more of the High 
Contracting parties, the implementing of the principles of the present 
Convention shall be obligatory on each of the adversaries.'*^ 

This was the first time the idea of extending what became Common Article 3 beyond 
"civil wars” was suggested. But the language "especially in cases of civil war, 
colonial conflicts, or wars of religion” was objected to and omitted by conference 


See, e.g.. Jefferson to William Phillips, July 22, 1779, in 3 PAPERS OF THOMAS JEFFF,RSON 44 (Julian P. 
Boyd, ed., 1951). 

** “When a uniform exercise of kindness to prisoners on our part has been returned by as uniform severity 
on the part of our enemies, you must excuse me for saying it is high time, by other lessons, to teach respect 
to the dictates of humanity; in such a case, retaliation becomes an act of benevolence.” Id. at 45-46. 

1 Pictet, supra note 34, at 5 1 . 

Id. at 52. 

Id. at 42-43 (emphasis added). 
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delegates, as were the words "or more." 

Pictet asserts that this deletion had the effect of enlarging the scope of the 
provision, which is a reasonable but hardly the only reasonable interpretation. He 
notes that the principal objections to the Stockholm draft involved concerns that "it 
would cover in advance all forms of insurrection, rebellion, anarchy, and the break- 
up of States, and even plain brigandage.”'*^ In response, he notes: 

Others argued that the behaviour of the insurgents in the field would 
show whether they were in fact mere brigands, or, on the contrary, 
genuine soldiers deserving of the benefit of the Conventions. Again, it 
was pointed out that the inclusion of the reciprocity clause in all four 
Conventions . . . would be sufficient to allay the apprehensions of the 
opponents of the Stockholm proposals. It was not possible to talk of 
"terrorism", "anarchy" or "disorders” in the case of rebels who 
complied with humanitarian principles.'*'* 

Specifically deleting the words “or more” in the sentence "which may occur in the 
territory of one or more of the High Contracting parties" could reasonably be 
interpreted as a narrowing of the scope of Common Article 3 to cover only conflicts 
occurring within the territory of a single State, such as a civil war or internal 
revolution. As will be discussed, this was the understanding of the language by 
several prominent international experts on the Geneva Conventions. 

The lack of agreement on the Stockholm draft led to the appointment of a Working 
Party to prepare new drafts. The second of these provided in part: "This obligation 
presupposes, furthermore, that the adverse party likewise recognizes its obligation 
in the conflict at issue to comply with the present Convention and the other laws 
and customs of war."'*® Pictet observes that that there was "almost universal 
opposition to the application of the Convention, with all its provisions, to all cases of 
non-international conflict.”*® 

A second Working Party was established to attempt to find a solution, and the final 
language is largely a product of this effort. It dropped the requirement for 
reciprocity In 1949, delegates from fifty-nine countries took part in a diplomatic 


Id. at 43. 


Id. at 44. 

Id. at 45. 

Id. at 46. 

Id. at 47-48. 
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conference that produced four Geneva Conventions dealing with the humanitarian 
law of armed conflict. The United States ratified all four in 1955, and today all 194 
sovereign States are parties to all four conventions. Indeed, more States are parties 
to the 1949 Geneva Conventions than to any other treaty in the history of the world. 


The Text and Meaning of Common Article 3 

Initial plans to have a formal preface to the Geneva Conventions were scrapped, and 
instead all four Conventions began with the same first three articles. Pictet asserts 
that the purpose was to place at the beginning of all four conventions "the principal 
provisions of a general character, in particular those which enunciated fundamental 
principles"'*® of international law. He adds that Article 3 was viewed by the ICRC as 
"one of the most important articles” of the Conventions, and also one of the most 
controversial. Twenty-five meetings were devoted to it'*® 

In the end. Common Article 3 (called “Common” because it appears as the third 
article of each of the four treaties) provided: 

Article 3 


In the case of armed conflict not of an international character 
occurring in the territory of one of the High Contracting Parties, each 
Party to the conflict shall be bound to apply, as a minimum, the 
following provisions: 


(1) Persons taking no active part in the hostilities, including members 
of armed forces who have laid down their arms and those placed ’ 
hors de combat ‘ by sickness, wounds, detention, or any other cause, 
shall in all circumstances be treated humanely, without any adverse 
distinction founded on race, colour, religion or faith, sex, birth or 
wealth, or any other similar criteria. To this end, the following acts 
are and shall remain prohibited at any time and in any place 
whatsoever with respect to the above-mentioned persons: 


** Id. at 36. 
W.at38. 
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(a) violence to life and person, in particular murder of all kinds, 
mutilation, cruel treatment and torture; 


(b) taking of hostages; 


(c) outrages upon personal dignity, in particular humiliating and 
degrading treatment; 


(d) the passing of sentences and the carrying out of executions 
without previous judgment pronounced by a regularly constituted 
court, affording all the judicial guarantees which are recognized as 
indispensable by civilized peoples. 


(2) The wounded and sick shall be collected and cared for. 


An impartial humanitarian body, such as the International Committee 
of the Red Cross, may offer its services to the Parties to the conflict. 
The Parties to the conflict should further endeavour to bring into 
force, by means of special agreements, all or part of the other 
provisions of the present Convention. The application of the 
preceding provisions shall not affect the legal status of the Parties to 
the conflict.5o 


There are several points to note here: 


> The article attempts to set "minimum standards" for all parties to the 
conflict; 

> Everyone detained who is no longer taking an active part in the 
conflict is entitled to be "treated humanely"; 


* Geneva Convention Relative to the Treatment of Prisoners of War, supra note 22, art. 3 (emphasis 
added). 
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> All "violence to life and person," especially including “cruel treatment" 
and "torture," is prohibited; 

> “Outrages upon personal dignity" and "humiliating" and "degrading" 
treatment are expressly outlawed. 


Many scholars have observed that the travaux preparatoires (negotiating history) 
provide very little clarity on the meaning of these terms.^' Indeed, Pictet writes that 
it was viewed as "dangerous" to try to enumerate all of the rights of protected 
persons under Common Article 3, because it would be difficult to anticipate every 
conceivable form of abuse, and a detailed list of specific examples might be 
interpreted as the exclusion of others (expressio unius est exclusio alterius) that 
should be covered.^^ 

The interpretation of treaties and other international agreements is government by 
the 1969 Vienna Convention on the Law of Treaties. Although the treaty has been in 
force for most of the world since 1980 and was signed and submitted to the Senate 
by President Nixon in 1976, the United States is still not a Party. While serving as 
Acting Assistant Secretary of State for Legislative and Intergovernmental Affairs in 
1984-85 I attempted without success to urge the Senate to take action on the Vienna 
Convention, but my efforts were halted when I was informed by staff members to 
Senator Helms that the Senator was not going to permit the treaty to be "railroaded 
through” the Senate. I was already working hard to obtain Senate consent to the 
ratification of the Genocide Convention, and elected to expend my energies in that 
direction. 

Although not a Party, the United States has repeatedly acknowledged that most of 
the provisions of the Vienna Convention on the Law of Treaties were binding on all 
States as customary international law. Theses include Article 31, governing the 
interpretation of treaties. The basic rule is that ”[a] treaty shall be interpreted in 
good faith in accordance with the ordinary meaning to be given to the terms of the 
treaty in their context and in the light of its object and purpose."^^ Recourse may be 
had to the travaux and other supplemental means of interpretation only when the 
"ordinary meaning" test leaves the meaning of the treaty "ambiguous or obscure" or 
“leads to a result which is manifestly absurd or unreasonable." 


David A. Elder, The Historical Background of Common Article 3 of the Geneva Convention of 194^, 1 1 
Case W. Res. ). Int’l L. 37, 59 (1979). 

“ 1 Pictet, supra note 34, at 52-53. 

ViennaConventionontheLawofT reaties, supra note 24, art. 3 1 . 
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Obviously, terms like “humane treatment" are not only ambiguous but also 
contextual. During the Vietnam War, for example, it would not have been 
reasonable to demand that North Vietnam - whose own people were subsisting on 
rations of rice and small servings of fish - feed American POWs the kinds of meals to 
which they were accustomed in the United States or on Navy aircraft carriers. (But 
this was no excuse for striking POWs with rifle butts and hanging them from the 
ceiling with their arms painfully bound with ropes - behavior that outraged 
Americans and led to sufficient international criticism that torture was largely 
stopped by the end of 1969.) 

Does Common Article 3 Apply to the War Against AI Qaeda? 

The White House and Department of Justice have argued that Common Article 3 was 
intended only to apply 'to internal conflicts between a State and an insurgent 
group,'’5‘* and the conflict with al Qaeda is clearly taking place in several nations. 
Thus, the argument goes, it is an international conflict and not an "armed conflict 
not of an international character" so as to be covered by Common Article 3. Like 
most legal scholars,55 1 have always dismissed this argument, for the same reason 
the Supreme Court did in Hamdan - the test is not where the conflict takes place but 
whether there are sovereign States on both sides. True, the Conventions say 
"occurring in the territory of one of the High Contracting Parties," but I have 
explained this away on the theory that if a conflict occurred on the territory of one 
(or more) States that were not Parties to the Conventions, that State could not be 
bound by a treaty it had never accepted. Thus, to be applicable, the non- 
international conflict had to occur within the territory of (at least) one Party State. 


However, in candor, while researching the issue further in preparation for this 
hearing, it became clear to me that the argument that Common Article 3 was 
intended to apply only to civil wars and internal conflicts has some support for it 
both in travaux and the scholarly literature. Pictet’s Commentary on the 1949 
Geneva Conventions - published by the ICRC - are replete with references to 
Common Article 3 as addressing "civil wars, ” "insurrections," and armed conflicts 
"of an internal character. 


Quoted in A. John Radsan, The Collision Between Common Article Three and the Central Intelligence 
Agency. 56 CATtt. U. L. Rev. 959, 972 (2007). 

FiommUNi AoUin, Hamdan and Common Article 3,91 MINN. L. Rev. 1523, 1556 (2007) (“Because of 
the apparent absence of a nexus between al Qaeda and any sovereign State, most legal scholars seem to 
have viewed this as a conflict not of an international character.”) 

* See, e.g., 1 PICTET, .supra note 34, at 38-43 (where “civil war” is used well over a dozen times, along 
with “armed conflicts ... of an interna! character,” “insurrections,” “social or revolutionary disturbances,” 
and conflicts “within the borders of a state,”). 
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Pictet notes this is a "general” and "vague" expression, and discusses the various 
amendments that were proposed in an effort to explain the intentions of the 
delegates. All of them referred to "revolt” or “insurgents" - strongly suggesting that 
this was viewed as a provision addressing internal conflicts or civil wars.’’^ And in 
discussing the Article, Pictet himself repeatedly refers to "cases where armed strife 
breaks out in a country," "civil disturbances,” and conflicts involving "internal 
enemies."58 But the actual language adopted was broader, and the "ordinary 
meaning” of "armed conflicts not of an international character” would seem to 
encompass transnational conflicts in which there are not sovereign States on both 
sides. Further, in the Paramilitary Activities Case in 1986, the International Court of 
Justice concluded that Common Article 3 provided a "minimum yardstick" for 
international and non-international conflicts alike.^’ However, this view is rejected 
by some of the world's foremost scholars of international law.“ 

Writing in a special issue of the Georgia Journal of International and Comparative 
Law honoring former Secretary of State Dean Rusk, the late and legendary British 
scholar Col. G.I.A.D. Draper, QBE - who served as Director of Legal Services for the 
British Army and participated in the Nuremberg War Crimes Trials - introduced his 
discussion of Common Article 3 by asserting: "This is the sole article in each of the 
four Conventions that deals exclusively with so-called 'internal armed conflicts.’”^! 
Other scholars make similar points.^^ 


” Id. at 49-50. 


Nicaragua V. United Stales (Paramititary Activities Case), 1986 I. C.J. 14, 113-14. This has been among 
the World Court’s most criticized opinions, including in my own writing. See Robert F. Turner, Peace and 
the World Court: A Comment on the Paramililaiy Activities Case. 20 Vand. J. Transnat'L. L. 53, 56-69 
(1987). 

® Included in this group would be Professor Yoram Dinstein, former President of the University of Tel 
Aviv and Dean of its Law School. We share the common bond of having both occupied the Charles H. 
Stockton Chair of International Law at the Naval War College, and I took the liberty of communicating 
with him in preparation for this hearing. 

Draper, supra note 33, at 268. Elsewhere in the same article he added: “No convention dealing 
with the law of war made any reference to conduct in internal armed conflicts until the four 
Geneva Conventions of 1 949.” Id. at 259. 

See, e.g., Fionnuala Ni Aolain, Hamdan and Common Article 3, supra note 55, at 1558 (2007). 

(“[A] ‘formal’ legal application i.ssue arises when applying Common Article 3: the provision only 
textually applies to armed conflicts occurring in the territory of a state party. This issue raises the 
question of whether Common Article 3 applies in transnational contexts. A formalistic approach 
would suggest that a conflict must be either an interstates (international) conflict or an internal 
conflict taking place in the territory of a specific state.”) See also Alberto T. Muyot & Ana 
Theresa B. Del Rosario, The Humanitarian Law on Non-International Armed 
CONFLICTS 14-15, 27-28(1994). 
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It may or may not be of interest to the Committee that the International Criminal 
Tribunal for the Former Yugoslavia also applied Common Article 3 in a non-civil war 
setting in its 1997 Tadic easels Ultimately, for our purposes, the issue is arguably 
moot because the Supreme Court in Hamdan declared that Common Article 3 does 
apply. However, that was based upon an interpretation of the 1949 Conventions, 
and, under Whitney v. Robertson, the Court will be bound by an inconsistent statute 
of more recent date. 


Prosecutor v. Tadic, Case No. IT-94-1-T, Opinion and Judgment (ICTY App. Chamber, May 7, 1997). 

32 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00564 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



559 


Testimony 


Page 1 of 2 


http://1udidarv.authorinq.5enate.qov/hearinqs/testimQnv.cfm 


,-,Unitcd Starc.s Senate, j . 

Committee on the Judiciaiy 


< Return To Hearing 


The Honorable Sheldon 
Whitehouse 


United States Senator 
Rhode Island 
May 13, 2009 


Opening Statement of Sheldon Whitehouse 

Chairman, Subcommittee on Administrative Oversight and the Courts 

Hearing on ”What Went Wrong: Torture and the Office of Legal Counsel in the Bush Administration" 

As Prepared for Oelrvery 

Winston Churchlt! said, "In wartime, truth is so precious that she should always be attended by a bodyguard 
of lies." The truth of our country's descent into torture is not precious, it Is noxious. But it has also been 
attended by a bodyguard of lies. This hearing is designed to begin to expose some of those lies, to prepare 
us to struggle with that noxious truth, and to examine the battlements of legal authority upon which that 
truth and its bodyguard of lies was constructed. 

'Hie ties are legion. 

President Bush told us "America does not torture" while authorizing conduct that America has prosecuted - 
both as crime and war crime - as torture. 

Vice President Cheney agreed in an interview that waterboarding was like "a dunk in the water," when it was 
used as a torture technique by tyrannical regimes from the Spanish Inquisition to Cambodia's Killing Fields. 

John Yoo told Esquire Magazine that waterboarding was only done "three times," when public reports now 
indicate that two detainees were waterboarded 83 and 183 times. About Khatid Sheik Muhammad, 
reportedly waterboarded 183 times, a former CIA official had told ABC News, "KSM lasted the longest under 
waterboarding, about a minute and a half, but once he broke it never had to be used again." This, too, was 
a lie. 

We were told that waterboarding was determined to be legal, but were not told how badly the law was 
ignored, bastardized and manipulated by the Department of Justice's Office of Legal Counsel, nor were we 
told how furiously government and military lawyers rejected the defective OLC opinions - but were ignored. 

We were toid we couldn't second-guess the brave CIA officers who did this, and now we hear that the 
program was led by private contractors with a profit motive and no real interrogation experience. 

Former CIA Director Hayden and former Attorney General Mukasey toid a particularly meretricious lie; that 
the Army Field Manual restrains abuse by naive young soldiers but isn't needed by the experienced experts 
at the CIA. 

The Army Field Manual is a code of honor, as reflected by General Petraeus' May 10, 2007, letter to the 
troops. Moreover, military and FBI interrogators such as Matthew Alexander, Steve Kleinman and AH Soufan 
are the true professionals. We now know that the "experienced interrogators" referenced by Hayden and 
Mukasey had little to no experience. In fact, the CIA cobbled its program together from techniques used by 
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the SERE program, designed to prepare captured U.S. mlHtary personnel for interrogation by tyrant regimes 
who torture to generate propaganda. To the proud, experienced and successful interrogators of the military 
and the FBI, I believe Judge Mukasey and General Hayden owe an apology. 

Finally, we were told that torturing detainees was justified by American fives saved - saved as a result of 
actionable intelligence produced on the waterboard. That is far from clear. Nothing I have seen as a Member 
of the Intelligence Committee convinces me this was the case. FBI Director Mueller has said he is unaware 
of any evidence that watertioarding produced actionable information. TTie example of Zubaydah providing 
critical intelligence on Khalid Sheikh Mohammed and Jose Padilla, often given, is false, as the information 
was obtained before waterboarding was even authorized. 

And there has been no accounting of wild goose chases our nationai security personnel may have been sent 
on by false statements made by torture victims just to end the agony; no accounting of intelligence lost if 
other sources held back from dealing with us after our descent to what Vice President Cheney refers to as 
"the dark side"; no accounting of the harm to our national standing or our international goodwill; no 
accounting of the benefit to our enemies' standing and goodvwii - particularly as measured in militant 
recruitment or fundraising; and not accourjting of the impact this program has on information sharing with 
foreign governments, whose laws prohibit the type of treatment and detention policies the Administration 
had enacted. 

I could relate other lies, a near avalanche of falsehood, on the subject of torture and what I have been told 
about interrogation techniques, but I suffer a disability: I am a legislator. Legislators have no authority to 
declassify. Our Senate procedure for declassification is so cumbersome that it has never been used. All of 
the "declassifiers" in government are executive branch officials. And the Bush Administration knew this. So 
they spouted their rhetoric, again much of it outright false, and though we knew it to be false we in 
Congress could not reply. It is intensely frustrating. 

We've been told you shouldn't criminalize conduct by prosecuting it. You criminalize conduct by making it a 
crime under the law of the land at the time Che crime was committed. Prosecution doesn't criminalize 
anything; prosecution vindicates the law in place at the time, based on the facts admissible as evidence. 

We've been told you shouldn't prosecute people who followed lawful orders, or relied on proper legal 
authorities, or in good faith offered their best legal advice. But those are the questions, aren’t they, and not 
the answers? 

This is the first of what I hope will be a series of hearings looking into these questions. 1 hope we will soon 
be provided tiie Department of Justice Office of Professional Responsibility's report on its investigation of the 
Office of Legal Counsel, and hold more thorough hearings in the wake of that. 

I’d like to thank Chairman Leahy for allowing me to hold this hearing. I also want to acknowledge Che 
tireless work of Senator Feinstein, my chairman on the Intelligence Committee, who is leading its detailed 
investigation into the Bush Administration’s interrogation and detention program. I applaud her for her 
efforts to get to the bottom of this shameful period of our country's histoty. 

Today, we will hear from a distinguished panel of witnesses who will help us shed light on this topic. 1 thank 
them for their appearance this morning. I want to make one note about our last witness, Ali Soufan. Mr. 
Soufan interviewed A1 Qaida terrorists and went undercover against Al Qaida. Threats against him have 
been documented. We ask the press to respect the security procedures we have in place and avoid 
photographing his face. 

I’d now like to recognize Senator Graham for any statement he'd like to give. 

### 
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Statement of Views of Senator Sheldon Whitehouse 


Introduction 

On May 13, 2009, the Senate Judiciary Committee’s Subcommittee on Administrative Oversight 
and the Courts held a hearing entitled “What Went Wrong: Torture and the Office of Legal 
Counsel in the Bush Administration.” The focus of this hearing was the memoranda prepared 
by the Department of Justice’s Office of Legal Counsel (OLC) during the George W. Bush 
Administration to authorize the “enhanced interrogation techniques” used by that Administration 
against detainees connected with A1 Qaeda. ' One such technique was the now-infamous 
“waterboarding,” a practice that is widely acknowledged to be illegal torture, and that has been 
previously prosecuted by the United States. These memoranda have only recently been 
declassified, and this was the first public hearing on this topic. 

Five witnesses testified at the hearing: 

• Professor David Luban is teaches legal ethics at Georgetown University Law Center. He 
has written a leading textbook in the legal ethics field, and has also devoted considerable 
time recently to studying the legal ethics implications of the OLC memos. 

• Professor Philip Zelikow is a Professor of History at the University of Virginia who was 
Counselor of the Department of State from 2005 to 2007, where he was directly involved 
in the Administration’s efforts to craft an interrogation policy and had occasion to 
evaluate the OLC memos in connection with those efforts. 

• Mr. Ali Soufan is a former FBI supervisory special agent who investigated and 
supervised highly sensitive and complex international terrorism cases including the attack 
on the USS Cole and the events surrounding the September 11, 2001 attacks. 

• Professor Robert F. Turner is the associate director of the University of Virginia’s Center 
for National Security Law and, among other things, a former chair of the American Bar 
Association’s standing committee on law and national security. 


’ The hearing focused on six memoranda: (1) Jay Bybee, Memorandum for Alberto R. Gonzales, Counsel to the 
President, Re: Standards of Conduct for Interrogation under IS V.S.C. §§ 2340~2340A {Aug. 1, 2002); (2) Jay 
Bybee, Memorandum for John Rizzo, Acting General Counsel of the Central Intelligence Agency, Interrogation of 
al Qaeda Operative (Aug. I, 2002); (3) John Yoo, Memorandum for William J. Haynes II, General Counsel of the 
Department of Defense, Re: Military Interrogation of Alien Unlawful Combatants Held Outside the United States 
(March 14, 2003); (4) Steven Bradbury, Memorandum for John A. Rizzo, Senior Deputy Genera! Counsel, Central 
Intelligence Agency, Re: Application of 18 U.S.C. §§ 2340-2340A to Certain Techniques That May Be Used in the 
Interrogation of a High Value al Qaeda Detainee (May 10, 2005); (5) Steven Bradbury, Memorandum for John A. 
Rizzo, Senior Deputy General Counsel, Central Intelligence Agency, Re: Application of 18 U.S.C. §§ 2340-2 340A to 
the Combined Use of Certain Techniques That May Be Used in the Interrogation of High Value al Qaeda Detainees 
(May 10, 2005); and (6) Steven Bradbury, Memorandum for John A. Rizzo, Senior Deputy General Counsel, 

Central Intelligence Agency, Re: Application of United States Obligations Under Article 16 of the Convention 
Against Torture to Certain Techniques that May be Used in the Interrogation of High Value al Qaeda Detainees 
(May 30, 2005). These memoranda were all later retracted by the Bush Administration. 
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• Professor Jeffrey Addicott, is a professor of law and the director of the Center for 
Terrorism Law at St. Mary’s University School of Law in San Antonio, Texas, and a 
former attorney in U.S. Army Judge Advocate General Corps. 

These witnesses’ oral and written testimony, as well as the written testimony submitted by 
others, made several key points: 

First, waterboarding is - clearly and contrary to the conclusions of OLC ~ torture. 

Second, the OLC memoranda used by the Administration to give cover for its illegal actions 
were ill-conceived and poorly-reasoned and -researched legal opinions that strongly suggest that 
the Department of Justice lawyers who prepared them failed to adhere to the minimum ethical 
standards governing the legal profession. 

Third, the OLC failed to consider, in assessing the legality, necessity and legitimacy of the 
interrogation techniques, the role of inexperienced government contractors in conducting the 
interrogations. In fact, contractors with little or no background in interrogations - and not FBI or 
CIA officials - were principal perpetrators of these techniques. 

Fourth, many of the OLC memoranda relied on facts and assumptions about the effectiveness 
and necessity of the enhanced interrogation techniques that were demonstrably untrue, but which 
were accepted by the OLC in reaching the outcome desired by the Bush Administration. 

Fifth, efforts within the Administration to call into question the legal analysis found in the OLC 
opinions were suppressed or ignored. 

Sixth, there remain serious questions as to whether interrogators acted outside the limits set out in 
the OLC memos for the use of the enhanced techniques. 

Each of these issues is addressed in turn and in detail below. The overall picture that emerged 
from the hearing is of an OLC that, in an unprecedented departure from its history, traditions, 
and culture, ignored the law, ignored the facts, and produced a legal conclusion that fit the needs 
of political principals in the Bush Administration, whether that conclusion was right or wrong. 
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I. Contrary to the OLC’s Conclusion, Waterboarding Is Clearly Torture 

The August 1, 2002, OLC memorandum authored by now-Ninth Circuit Judge Jay Bybee, and 
the May 10, 2005, and May 30, 2005, OLC memoranda authored by Steven Bradbury both 
authorize the use of ‘‘waterboarding,” a technique defined as simulated drowning and historically 
used by such despotic regimes as the Spanish Inquisition and the Khmer Rouge. Bush 
Administration officials have acknowledged that three Al Qaeda detainees had been 
waterboarded.^ The OLC revoked the authority of both waterboarding memoranda, but without 
expressly addressing whether that technique constituted torture and its illegality under U.S. and 
international law. Bush Administration Attorney General Michael Mukasey reftised at his 
confirmation hearing to agree that waterboarding was torture. The testimony of the witnesses at 
the May 13 hearing makes clear that it is. 

Professor Turner, a witness designated by the minority, was particularly unequivocal in his oral 
testimony: “Let me make it clear - 1 believe that waterboarding crosses the line and is ‘torture’ 
by any reasonable interpretation.”^ These views square with the opinions of everyone from 
President Obama to CIA Director Panetta to Republican Senator (and former POW) John 
McCain.'^ There can be little question that waterboarding is illegal torture.^ Indeed, it has been 


^ See CIA Director General Michael V. Hayden, Senate Select Committee on Intelligence, “Open Hearing: Current 
and Projected National Security Threats” (Feb. 5, 2009) (testifying that “Iwjaterboarding has been used on only 
three detainees. It was used on Khalid Sheikh Mohammed, it was used on Abu Zubaydah, and it was used on [Abd 
al Rahim al] Nashiri.”). 

^ Other witnesses objected more broadly to the “enhanced interrogation” program, not just to waterboarding, Mr. 
Soufan testified that “nudity,” “loud noise,” “temperature manipulation,” and finally “a confinement box” struck 
him as “borderline torture.” Professor Zelikow has made public statements that the entire program was designed to 
“disorient, abuse, dehumanize, and torment individuals over time.” Foreign Policy, The OLC “Torture Memos 
Thoughts from A Dissenter (Apr. 2 1 , 2009). 

* See, e.g., President Barack H. Obama, Press Briefing (Apr. 29, 2009) (“[Wjaterboarding violates our ideals and our 
values. I do believe that it is torture.”); testimony of CIA Director Leon E. Panetta, Senate Select Committee on 
Intelligence, Open Hearing: Nomination of Leon Panetta to be Director of the Central Intelligence Agency (Feb. 5, 
2009) (“I’ve expressed the opinion that I believe that water-boarding is torture and that it's wrong.”); New York 
Times, McCain Rebukes Giuliani on Waterboarding Remark (Oct. 26, 2007) (quoting John McCain discussing 
waterboarding and stating, “It is torture.”). 

^ In his written testimony, the other witness called by the minority, Professor Jeffrey Addicott, concluded 
differently: “To the reasonable mind, considering the level of interrogation standards set out in the Ireland [v.^. 
United Kingdon, 2 EHRR 25 (1978)] case, the conclusion is clear. Even the worst of the CIA techniques authorized 
by the Department of Justice legal memorandums - waterboarding - would not constitute torture (the CIA method 
of waterboarding appears similar to what we have done hundreds and hundreds of times to our own military special 
operations soldiers in military training courses on escape and survival),” Notably, however, the Ireland case never 
addressed an interrogation method like waterboarding, and as Professor Luban testified, “[T]he Ireland case that he 
leaned his opinion on is not the only European court case on the meaning of torture. Subsequent cases that have 
called, for example, hosing somebody down with water as torture.” Additionally, waterboarding as employed to 
train U.S. military personnel far different from the use of the technique against the detainees. See testimony of Col. 
Steven Kleinman (discussing SERE). Professor Addicott also failed to address United States v. Lee, 744 F.2d 1 124 
(5th Cir. 1984), discussed infra. 
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prosecuted by American military lawyers and federal prosecutors as both crime and war crime.* 

II. The OLC Memos Raise Serious Questions as to Whether the Lawyers Who 
Prepared Them Met the Minimum Ethical Standards for the Legal 
Profession 

The OLC memoranda were of such poor quality that they were later retracted.^ Professor 
Luban, the Georgetown legal ethics expert, testified that the memos were “an ethical train 
wreck” that “[fell] far short of professional standards of candid advice and independent 
judgment. They involve a selective - and in places, deeply eccentric - reading of the 
law.” 

The nub of the problem was that these opinions used shoddy legal scholarship to reach a 
legal conclusion that appears predetermined to fit the desires of the Bush Administration. 

As Professor Luban stated, “[t]he memos cherry-pick sources of law that back their 
conclusions and leave out sources of law that do not. They read as if they were reverse- 
engineered to reach a predetermined outcome: approval of waterboarding and the other 
CIA techniques.” But as all lawyers know, the rules governing legal ethics do not permit 
ifivolous arguments merely because they support the result the client wants. 

A recent Senate Armed Services Committee (SASC) Report prepared by Chairman Levin, 
entitled “Inquiry into the Treatment of Detainees in U.S. Custody,” also recounts how 
Department of Defense lawyers who were forced to rely on a 2003 OLC memorandum written 
by John Yoo when crafting a Working Group report on appropriate interrogation techniques for 
detainees at Guantanamo Bay, concluded that the legal advice it contained was poorly reasoned 
and outcome-determined. A portion of the report was included in the record of this 
Subcommittee hearing. According to now-RADM Jane Dalton, who was the Legal Counsel to 
the Chirman of the Joint Chiefs of Staff, “to the extent that [the Working Group report] relied on 
the OLC memo, it did not include what I considered to be a fair and complete legal analysis of 
the issues involved. ...” The report, she said, had been “geared toward a particular conclusion[]” 
and the legal analysis was written to support that conclusion. RADM Dalton also testified that a 
“stoplight” chart governed by the OLC memorandum “was absolutely wrong legally. It was 
embarrassing to have it in there, and one of my comments to the report was, you need to delete 

* Evan Waiiach, Drop by Drop: Forgetting the History of Water Torture in U.S. Courts, 45 Colum. J. Transnat’l L. 
468 (2007), 

^ These memoranda were all retracted by the Bush Administration. See Memorandum for the Files, from Steven 
Bradbury, Principal Deputy Assistant Attorney General, Office of Legal Counsel, He: Status of Certain OLC 
Opinions Issued in the Aftermath of the Terrorist Attacks of September 11. 2001 (Jan. 15, 2009); Letter to William J. 
Haynes II, General Counsel, Department of Defense, from Daniel Levin, Acting Assistant Attorney General, Office 
of Legal Counsel, He: Memorandum for William J. Haynes 11, General Counsel of the Department of Defense, from 
John Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Military Interrogation of Alien Unlawful 
Combatants Held Outside the United States (March 14, 2003) (Feb. 4, 2005); Memorandum for James Comey, 
Deputy Attorney General, from Daniel Levin, Acting Assistant Attorney General, Office of I.egaf Counsel, Re: 
Legal Standards Applicable Under 18 U.S. C. §.§ 2340-2340A (Dec. 30, 2004); see also Exec. Order No. 1 349 1 , 74 
Fed. Reg. 4893 (Jan. 22. 2009). 
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that column entirely because ... it’s not reflective of ttie law.” Navy General Counsel Alberto 
Mora agreed, and called the OLC memo “profoundly in error.” 

Professor Zelikow’s testimony echoed Professor Cuban’s, noting that OLC’s interpretation of 
U.S. constitutional law in determining whether certain techniques violated the Fifth, Eight, and 
Fourteenth Amendments was “strained and indefensible” and “unsound, even unreasonable.” He 
continued; 

It relied on a “shocks the conscience” standard in judging interrogations but did not seem 
to present a fair reading of the caselaw under that standard. The OLC analysis also 
neglected another important line of caselaw, on conditions of confinement. . . . 

Further, the OLC position had implications beyond the interpretation of international 
treaties. If the CIA program passed muster under an American constitutional compliance 
analysis, then - at least in principle -- a program of this kind would pass American 
constitutional muster even if employed anywhere in the United States, on American 
citizens. 

Professor Zelikow concluded that he “could not imagine any federal court in America agreeing 
that the entire CIA program could be conducted and it would not violate the American 
Constitution.” Professor Turner, too, noted OLC’s “ignorance of some of the fundamental 
details of national security law.” He also expressed his agreement with Professor Luban that the 
OLC lawyers “did want a certain outcome - one that would allow America to get the intelligence 
information they felt necessary to reduce the chances of another 9/1 1 [.]” Unfortunately, 
however, that outcome was “contrary to America’s domestic law or our obligations under 
international law,” as Professor Turner acknowledged. 

The specific flaws in the OLC opinions are legion, but Professor Cuban’s testimony highlighted 
some of the more egregious errors: 

The August 1, 2002, OLC memo discussing the scope of executive power failed to mention what 
is widely regarded as the single most important Supreme Court case on the issue, the so-called 
Steel Seizure case, Youngstown Sheet and Tube v. Sawyer, 343 U.S. 579 (1952) - a case that 
delineates the circumstances under which the President’s power under the Commander-in-Chief 
Clause of Article II may trump Congress’ will. Obviously, the nuanced, careful analysis found 
in Youngstown (in particular, in Justice Jackson’s famous concurrence) was not useful to an 
administration bent on expanding the scope of executive power far beyond constitutional limits. 
Similarly, OLC’s analysis of the necessity defense in the August 1, 2002, OLC memo failed to 
mention United States v. Oakland Cannabis Buyers ' Coop, 532 U.S. 483, 490 (2001), which 
calls into question whether federal criminal law even contains a necessity defense if no statute 
specifies that there is one. Likewise, the opinion fails to mention that there is no reported case in 
which a federal court has accepted a necessity defense for a crime of violence. 

Perhaps the most glaring failure of legal scholarship to be found in the OLC memos is the failure 
of any of the memos to cite or even mention the Fifth Circuit’s decision in United States v. Lee, 
744 F.2d 1124 (5th Cir. 1984), a case involving criminal prosecutions by the Reagan 


5 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00571 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



566 


Administration Justice Department of local law enforcement officials who had engaged in 
waterboarding. As Professor Luban noted, Lee “is perhaps the single most relevant case in 
American law on the legality of waterboarding. Any lawyer can find the Lee case in a few 
seconds on a computer, just by typing the words ‘water torture’ into a database. . . . But the 
authors of the torture memos never mentioned it. They had no trouble finding a case where 
lawyers didn’t call harsh interrogation techniques torture. It’s hard to avoid the conclusion that 
Mr. Y 00, Judge Bybee and Mr. Bradbury chose not to mention the Lee case, because it cast 
doubt on their conclusion that waterboarding is legal.” 

The Justice Department’s Office of Professional Responsibility (OPR) has conducted an 
extensive investigation into whether the OLC lawyers who prepared the torture memoranda acted 
within the ethical guidelines of their profession. OPR’s report is imminent, and it may 
recommend that these lawyers be referred to their respective state bars for discipline, including, 
potentially, disbarment. Although we await the final judgment of the OLC lawyers’ professional 
conduct, the mere fact that the OPR was forced to examine the conduct of the most respected 
division at the Justice Department is itself shocking. Whatever the report’s conclusions, it is 
already clear that the attorneys’ conduct raised serious questions whether they met the high legal 
and ethical standards one would expect of the office. 

MI. In Assessing the Legality of the Interrogation Techniques, OLC Failed to Consider 
the Role of Inexperienced Government Contractors in Conducting the 
Interrogations 

As noted by Professor Luban, the OLC memos never mentioned that contractors, not government 
interrogators, employed the “enhanced interrogation techniques” authorized by the OLC memos. 
The OLC’s failure to acknowledge, or examine the implications of, the use of private 
contractors is another troubling oversight of the memos. 

The OLC opinions were premised on the expertise and experience of the interrogators. But 
witnesses at the hearing demonstrated that this factual premise was flawed. Mr. Soufan testified 
that “those behind [the “enhanced techniques”] [were] outside contractors with no expertise in 
intelligence operations, investigations, terrorism, or al Qaeda. Nor did the contractors have any 
experience in the art of interview and interrogation. One of the contractors told me this at the 
time, and this lack of experience has also now been recently reported on by sources familiar with 
their backgrounds.” 

Professor Zelikow agreed that the CIA had “no significant institutional capability to question 
enemy captives” and had to “improvise]] an unprecedented, elaborate, systematic program of 
medically monitored physical torment to break prisoners and make them talk.” 

The specialty of these contractors was not interrogation; rather, the so-called “SERE” program 
was used to prepare U.S. military personnel for brutal treatment by enemy captors seeking to 
produce propaganda. According to the written testimony of Colonel Steven Kleinman, 
submitted for this hearing: “[T]he interrogation paradigm that ultimately informed these 
activities was the product of two of these contractors. These individuals were retired military 
psychologists who, while having extensive experience in SERE (survival, evasion, resistance. 
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and escape) training, collectively possessed absolutely no firsthand experience in the 
interrogation of foreign nationals for intelligence purposes.” (Emphasis added). 

The implications of using government contractors include the particular motivations of these for- 
profit entities. Did the profit motive affect the contractors’ decisions about the use of the 
techniques? If so, how? In addition, might different legal questions apply to government 
contractors hired to conduct interrogations? These questions remain unanswered, as the OLC 
failed to even consider them. 

CIA Director Panetta recently announced that contractors would no longer be responsible for 
interrogations at the CIA.* This is a good and necessary start; but this hearing has shown that 
more must be learned about the role, influence, and motivations of the private organizations 
conducting interrogations of America’s highest-value detainees. 

IV. Many OLC Memoranda Relied on Facts and Assumptions about the Effectiveness 
and Necessity of the Enhanced Interrogation Techniques that were Demonstrably 
False 

The failings of the OLC were not limited to shoddy legal scholarship. The OLC lawyers also 
rested their conclusions that waterboarding and the other enhanced techniques were legal on a set 
of factual assumptions about the need for and effectiveness of the enhanced techniques that were 
demonstrably incorrect. It appears that the OLC did not examine these assumptions; rather, it 
bought them hook, line, and sinker.’ 

For example, one of the Bush Administration’s principal justifications for the harsh interrogation 
techniques is that critical intelligence could not be elicited any other way. In his May 30, 2005 
memorandum, OLC attorney Steven Bradbury emphasized that critical information was gained 
from A1 Qaeda operative Abu Zubaydah only as a result of enhanced interrogation: 
“Interrogations of Zubaydah, again, once enhanced techniques were employed, furnished 
detailed information . . . and identified KSM [Khalid Sheikh Mohammed] as the mastermind of 
the September 1 1 attacks. . . . Zubaydah also provided significant information on two operatives, 
including Jose Padilla, who planned to build and detonate a dirty bomb in the Washington, DC, 
area].]”’ 


* CIA Director Leon E. Panetta, Message from the Director: Interrogation Policy and Contracts (Apr. 9, 2009) 
(stating “No CIA contractors will conduct interrogations.”). 

^ Professor Zelikow noted in his written testimony that a substantial body of knowledge exi.sted about effectiveness 
of different methods of interrogation, from different countries in different wars. The August 1 , 2002, OLC memo 
undertook a “factual analysis” about whether the proposed methods caused severe pain and mental suffering - 
without ever referring back to the experiences of interrogators in the field - either those working with A1 Qaeda or 
those who had interrogated suspects during past conflicts. 

By way of background, Abu Zubaydah was a member of A1 Qaeda who had “strong connections with Jordanian 
and Palestinian groups and was sentenced to death in absentia by a Jordanian court for his role in a thwarted plot to 
bomb hotels there during millennium celebrations. During the 1990s he was al-Qaeda's chief recruiter, selecting 
new members and arranging their visits to training camps.” BBC News, Profile: Abu Zubaydah (Apr. 2, 2002). 
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The testimony of Mr. Soufan, however, is to the contrary, with respect both to information 
gleaned regarding KSM and information regarding Jose Padilla. 

Regarding KSM, Mr. Soufan, who interrogated Zuhaydah for the FBI, testified that Zubaydah 
gave interrogators useful information about KSM before CIA Counterterrorist Center contractors 
arrived and began to use the harsh techniques, and that, in fact, use of the harsh techniques 
caused Zubaydah to “shut down” and stop giving useful information: 

WHITEHOUSE: [I]t was during your questioning of [Zubaydah] at the hospital that you 
elicited information regarding the previously unknown role of Khalid Sheikh Mohammed 
as the mastermind of the 9/1 1 attacks. 

SOUFAN: Correct, sir. ... 

WHITEHOUSE: And all this happened before the CIA CTC team and the private 
contractors arrived, correct? 

SOUFAN: Yes, sir. 

WHITEHOUSE: And then they arrived, and immediately, you say, “On the instructions 
of the contractor, harsh techniques were introduced, which did not produce results as Abu 
Zubaydah shut down and stopped talking,” correct? 

SOUFAN: Correct, sir. 

WHITEHOUSE: And with that happening ~ you knew we had good information, he 
had shut down under the harsh techniques, and so you, again, were given control of the 
interrogation, correct? 

SOUFAN: Yes,sir. ... 

WHITEHOUSE: [I]t was in the second round pursuant to appropriate tactics that Abu 
Zubaydah disclosed the details of Jose Padilla, the so-called dirty bomber, correct? 
SOUFAN: Yes, sir. 

Regarding Mr. Padilla, the May 30, 2005, OLC memorandum indicated that use of the enhanced 
techniques on Zubaydah had yielded useful information that led to Mr. Padilla’s capture. Not 
only did Mr. Soufan establish that this was false, Mr. Padilla had in fact been captured on May 8, 
2002, before Zubaydah was interrogated under the enhanced techniques and, indeed, before these 
techniques had even been approved. During the hearing. Professor Luban noted this factual 
inconsistency: 


Khalid Sheikh Mohammed, “was indicted in 1996 with plotting to blow up 1 1 or 12 American airliners flying from 
south-east Asia to the United States in January, 1995. ...[TJhe self-proclaimed head of al-Qaeda's military 
committee admitted to: [t]he organization, planning, follow-up and execution of the 9/1 1 operation; [rjesponsibility 
for the 1993 attack on the World Trade Center in New York, the bombing of nightclubs in Bali in 2002 and a 
Kenyan hotel in the same year; [rjesponsibility for the failed attempt by the .so-called shoe bomber, Richard Reid, to 
bring down an American plane; [pjlots to attack Heathrow Airport, Canary Wharf and Big Ben in London, to hit 
targets in Israel, and to blow up the Panama Canal; [a] plot to hit towers in the US cities of Los Angeles, Seattle, 
Chicago and the Empire State Building in New York, and to attack US nuclear power stations; [and] [pilots to 
assassinate the late Pope John Paul II and former US President Bill Clinton.” BBC News, Profile: Al-Qaeda 
‘Kingpin ’ (Jan. 2 1 , 2009). 
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I am also very troubled by the chronology that Mr, Soufan just mentioned, because 
when Mr. Bradbury was writing the opinion, and wrote that the capture of Jose Padilla 
resulted from enhanced interrogation techniques, that was already public information 
that Padilla had been captured in May. And the techniques weren't approved until 
August. So, the legal opinion that he wrote stipulates something that was common 
public knowledge to be untrue. 

In short, the facts regarding enhanced interrogation that undergirded at least some of the OLC 
memoranda were false, and should have been known to be false by the OLC lawyers at the time 
the memoranda were written, had they been engaged in a truly comprehensive and careful 
assessment of the techniques’ legality. 

The May 1 3 hearing was replete with testimony that enhanced interrogation techniques of 
torment and humiliation were in fact inferior to professional interrogation techniques. These 
views were clearly available to the OLC, had they sought them. For example, Mr. Soufan was 
the lead terrorist interrogator for a fellow DOJ component agency, the FBI. He stated in written 
testimony that the enhanced methods suffer from numerous defects. As he put it: 

A major problem with [the enhanced interrogation approach] is it is ineffective. A1 Qaida 
are trained to resist torture. . . , 

The technique is also unreliable. We don’t know whether the detainee is being truthful or 
just speaking to mitigate his discomfort. . . . 

The technique is also slow. Waiting 1 80 hours as part of a sleep deprivation stage is time 
we cannot afford to waste in a ticking-bomb scenario. . . . 

Just as importantly, this amateurish technique is harmful to our long-term strategy and 
interests. 

Two other interrogators, Matthew Alexander, who interrogated A1 Qaeda members in Iraq, and 
Colonel Steven Kleinman, who had 25 years experience with interrogation, special survival 
training, and intelligence gathering, submitted written testimony supporting Mr. Soufan’s 
assessment of the inefficacy of harsh interrogation methods. Mr. Alexander also noted that in 
Iraq: “A1 Qaida used our policy that authorized and encouraged these illegal methods as their 
number one recruiting tool for foreign fighters,” and “the policy that authorized and encouraged 
the torture and abuse of prisoners has cost us American lives.” 

In contrast, Mr. Soufan argued that a better method is the “Informed Interrogation Approach” - 
which he used on Zubaydah - consistent with the Army Field Manual: 

[This approach] is based on leveraging our knowledge of a detainee's mindset, 
vulnerabilities, and culture together with using intelligence already known about him. 

The interrogator uses a combination of interpersonal, cognitive, and emotional strategies 
to exact the information needed. If done correctly, this approach works quickly and 
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effectively because it outsmarts the detainee using a method that he is not trained nor able 
to resist. 

The Army Field Manual is not about being soft; it’s about outwitting, outsmarting, and 
manipulating the detainee. The approach is in sharp contrast of the enhanced 
interrogation method that instead tries to subjugate the detainee into submission through 
humiliation and cruelty. 

According to Mr. Alexander, even the most time-sensitive and critical intelligence situations are 
better served using professional interrogation methods based on the Army Field Manual than 
torture: 


I also want to address the so called “ticking time bomb” scenario that is so often used as 
an excuse for torture and abuse. My team lived through this scenario every day in Iraq. 
The men that we captured and interrogated were behind Zarqawi’s suicide bombing 
campaign. Most of our prisoners had knowledge of future suicide bombing operations 
that could have been prevented with the quick extraction of accurate intelligence 
information. Even if we assume that torture or abuse are more effective or efficient than 
other methods of interrogation, which in my experience they are not, my team knew that 
we could not save lives today at the expense of losing lives tomorrow. We knew that we 
would be recruiting future fighters for A1 Qaida’s ranks, some of whom would surely kill 
Americans and other innocent civilians and, most likely, our brothers and sisters in arms. 

These criticisms were echoed by Colonel Steven ICleinman, who participated in a program that 
gathered an “elite cadre of human intelligence officials” that “categorically identified a number 
of principles that warrant serious consideration as efforts to transform U.S. policies on the 
handling and interrogation of detainees moves forward.” These officials concluded that: 

The use of torture and other inhumane and abusive treatment consistently results in false 
and misleading information, the loss of critical intelligence, and has caused serious 
damage to the reputation and standing of the United States, 

Other Senate Committees are examining in more detail the effectiveness of different methods of 
interrogation. What is clear, however, is that the OLC analysis bought the company line that the 
techniques were necessary and effective, even though the example given to establish that point 
was not only false, but demonstrably false. 

V. Opposition from within the Administration to the OLC Analysis was Suppressed or 
Ignored 

The hearing testimony also made clear that criticism of the OLC opinions from within the 
Administration was intense, but was rigorously suppressed. The lengths to which elements 
within the Administration went to protect the OLC analysis underscore the weakness of that 
analysis. 

The SASC Report documented the dissent of military lawyers to the OLC memos: 
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Among the Working Group members there was a “great deal of disagreement” with the 
OLC analysis and “serious concerns and objections over some of the legal conclusions 
reached by OLC.” Nevertheless, at [Department of Defense General Counsel William J.] 
Haynes’ direction, [Air Force General Counsel Mary] Walker instructed the Working 
Group to consider “the OLC memorandum as authoritative].]” 

The Report further concludes that when military lawyers raised objections, they were silenced: 

[Now-RADM] Dalton. . . told the Committee: “There was a point [during the Working 
Group process] where we were told that we could not argue against the OLC opinion.” . . . 

Mr. Mora stated that “contributions from the members of the Working Group, including 
[contributions from his office], began to be rejected if they did not conform to the OLC 
guidance.” ... 

[Tjhe Deputy Judge Advocate General (JAG) of the Air Force Jack Rives, the Navy JAG 
Michael Lohr, the Army JAG Thomas Romig, and the Staff Judge Advocate to the 
Commandant of the Marine Corps Kevin Sandkuhlar submitted memoranda expressing 
serious concerns about the [Working Group report, which relied on the OLC legal 
analysis]. ... 

Over the objections of the military lawyers, all 36 techniques from the February 4, 2003 
draft report remained a part of the Working Group’s recommendations and were included 
in the March 6, 2003 report. . . . Upon receiving the March 6, 2003 version, senior 
military lawyers continued to raise concerns that the recommendations were based on a 
flawed OLC legal analysis. One JAG noted that the draft report’s introduction, which 
said it was “informed by the OLC opinion . . . created an incorrect impression” since 
“most (if not all) working group members and TJAGs disagreed with significant portions 
of the OLC opinion, but were forced to accept it.” 

Similarly, Professor Zelikow deemed it necessary to draft his own memorandum to his working 
group arguing his strong objections to the legal analysis in the May 30, 2005, OLC memorandum 
written by Steven Bradbury." In written testimony for this hearing, Professor Zelikow stated: 

I distributed my memo analyzing these legal issues to other deputies at one of our 
meetings, probably in February 2006. 1 later heard the memo was not considered 
appropriate for further discussion and that copies of my memo should be collected and 
destroyed. That particular request, passed along informally, did not seem proper and 1 
ignored it. 

Professor Zelikow testified that his arguments called into question the legal reasoning of the 
OLC opinions, and that the order to destroy the memo “told me that the lawyers involved in that 


This memo was requested from the State Department on April 28 in advance of the hearing. Although it was 
located, it remains classified although efforts are under way to make the memo public. 
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opinion did not welcome peer review of their conclusions and indeed, would shut down 
challenges from peers, even inside the government.” 

The memos to which Professor Zelikow and the military lawyers objected were retracted by the 
OLC itself - the Yoo memo was reversed less than a year after it was written. The dissenters 
were in fact spot-on in their legal criticisms. It appears that shutting off discussion was easier 
than re-examining the basis of an interrogation program that was on shaky legal footing. The 
question remains whether it was a conscious awareness of the inadequacy of the OLC memos 
that led to this rigorous suppression of dissent from senior officials. It is at least circumstantial 
evidence consistent with bad faith on the part of the authors and advocates of the OLC opinions. 

VI. There Remain Serious Questions Regarding Whether the OLC’s Factual Predicates 
for the Application of the Enhanced Techniques Were Met 

Even if the OLC memos properly set forth the circumstances under which enhanced 
interrogation techniques could legally be applied, the evidence suggests that these factual 
predicates were likely not met in at least some cases where the techniques were used. This bears 
on whether interrogators acted within the bounds of their legal authority, and in good faith - 
crucial questions in assessing their criminal exposure. 

The OLC memoranda make clear that interrogators could only use enhanced techniques in a 
carefully limited fashion in a very small set of circumstances. The factual predicates for 
waterboarding in the OLC memoranda are particularly narrow. For example, page 5 of the May 
30, 2005, memo from Steven Bradbury to John Rizzo indicates: 

The CIA uses enhanced interrogation techniques only if the CIA’s Counterterrorist 
Center “CTC”) determines an individual to be a “High Value Detainee,” which the 
CIA defines as: a detainee who, until time of capture, we have reason to believe: (1) 
is a senior member of al-Qaida or an al-Qaida associated terrorist group (Jemaah 
Islamiyyah, Egyptian Islamic Jihad, al-Zarqawi Group, etc.); (2) has knowledge of 
imminent terrorist threats against the USA, its military forces, its citizens and 
organizations, or its allies; or that has/ had direct involvement in planning and 
preparing terrorist actions against the USA or its allies, or assisting the al-Qaida 
leadership in planning and preparing such terrorist actions; and (3) if released, 
constitutes a clear and continuing threat to the USA or its allies. 

The “waterboard,” which is the most intense of the CIA interrogation techniques, is 
subject to additional limits. It may be used on a High Value Detainee only if the 
CIA has “credible intelligence that a terrorist attack is imminent”; “substantial and 
credible indicators that the subject has actionable intelligence that can prevent, 
disrupt or delay this attack”; and “other interrogation methods have failed to elicit 
the information [or] CIA has clear indications that other . . . methods are unlikely to 
elicit this information within the perceived time limit for preventing the attack.” 

It is for further inquiry whether the interrogations fell within the narrow predicates described in 
the authorizing memoranda. But there are reasons to suspect that interrogations exceeded the 
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limits of the OLC authorizations. The May 10, 2005, OLC memorandum suggests that past 
interrogations went beyond the factual predicates of previous OLC authorizations: 

The IG Report noted that in some cases the waterboard was used with far greater 
frequency that initially indicated, see [CIA] IG Report at 5, 44, 46, 103-04, and also that 
it was used in a different manner , . . The Inspector General further reported that ‘OMS 
contends that the expertise of the SERE psychologist/interrogators on the waterboard was 
probably misrepresented at the time, as the SERE waterboard experience is so different 
from the subsequent Agency usage as to make it almost irrelevant. Consequently, 
according to OMS, there was no a priori reason to believe that applying the waterboard 
with the frequency and intensity with which it was used by the psychologist/interrogators 
was either efficacious or medically safe.'^ 

As a further example, the May 30, 2005, memo indicates that waterboarding may only be used 
on 5 days during a 30-day authorization. It explains that there only can be two two-hour sessions 
a day and that there may be “at most six applications of water lasting 10 seconds or longer during 
any session.” The August 1 , 2002, memorandum indicates that waterboarding occurs for 20 to 
40 seconds. Assuming that each application takes 20 seconds, only six applications could occur 
in one session, 12 applications could occur in one day (2 sessions x 6/session), and 60 
applications could occur in one 30 day authorization (5 days per authorization x 12 applications 
per day). This would mean that the 1 83 applications of waterboarding to Khalid Sheik 
Mohammed would have had to have occurred in four separate 30 day authorizations in a more 
than three month period (60/month for three months, plus 3 applications in beginning of next 
authorization period). If the figures in the OLC memoranda are to be believed, either the 
waterboarding of KSM lasted for many months, or interrogators did not stick to the constraints 
identified in the OLC memoranda. 

Conclusion 

This hearing shed considerable light on how a small group of lawyers, in an office long-regarded 
as the gold standard of legal analysis and scholarship, abandoned these principles to produce the 
outcome sought by political masters. It appears with little dispute that the interrogation 
techniques sanctioned by the Bush Administration OLC, even in the sanitized guise presented by 
those opinions, were in fact illegal. There is even less dispute - even from those who might 
argue their legality - that these techniques set us back in the war against terror, alienated our 
allies, emboldened our enemies, and deprived America of the power of example that gives us 
leadership in the world. 

The hearing showed that in the light of afterthought, a legal ethics expert could demonstrate the 
incompetence of the opinions’ legal analysis, demonstrate their deliberate and selective slant, and 
suggest that the inadequacy of the analysis is too profound to be unintentional. The hearing 
further showed that it did not require afterthought to detect the legal failings of the opinions - 
many lawyers within the Administration did at the time, but their efforts to object were 
rigorously suppressed. The suppression itself proves further circumstantial evidence of bad faith 


The CIA IG Report was titled Counterterrorism Detention and Interrogation Activities (September 2001 ~ 
October 2003), No, 2003-7 1 23-IG (May 7, 2004). 
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awareness of the memos’ failings. Finally, the hearing showed that factual representations made 
in the OLC opinions were false, and could have been proven false at the time from open-source 
information, had OLC exercised due diligence. Indeed, with reasonable due diligence, OLC 
would have discovered the alternative views of professional interrogators, including the lead 
terrorists interrogator of the FBI (like the OLC, a component of the Department of Justice). 

It is noteworthy that actual violations of the OLC requirements, which would remove the 
offending conduct from any purported shelter of these memoranda, can take two forms: one can 
exceed the limitations on how the techniques can be applied (limitations on number, duration, 
etc. of applications); or one can exceed the limitations on when the techniques can be applied 
(the predicates that must exist in order for any application of the techniques to be justified). 
Failure of either form strips away any protection arguably provided by the memos. 

It is a sad story - and for a lawyer and former Justice Department employee like myself, it is 
particularly sad. But it is a story that must be told. This hearing was only the beginning of the 
inquiry into the OLC and its role in giving cover to the Administration’s illegal policies. The 
OPR report will soon come out, and the Senate Intelligence Committee’s investigation into the 
Bush interrogation policies will no doubt shed light on OLC’s role. The Judiciary Committee’s 
examination of these issues will also continue, and I, like Chairman Leahy, will continue to 
advocate for a commission of inquiry to do a comprehensive assessment and accounting. I look 
forward to learning all the facts, however, they come out, surrounding this sordid episode in our 
nation’s history - not simply to apportion blame, but also to ensure that such a thing never 
happens again. This hearing was one small step toward that goal. 
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U.S. Department of Justice 

Office of Legal Counsel 


Office of the Deputy Assistant Attorney General 


iVashingion. D.C. 20330 


August 1, 2002 


The Honorable Alberto R. Gonzales 
Counsel to the President 
The White House 
Washington, D.C. 

Dear Judge Gonzales: 

You have requested the views of our Office concerning the legality, under international 
law, of interrogation methods to be used during the current war on terrorism. More specifically, 
you have asked whether interrogation methods used on captured al Qaeda operatives, which do 
not violate the prohibition on torture found in 18 U.S.C. § 2340-2340A, would either: a) violate 
our obligations under the Torture Convention,' or b) create the basis for a prosecution under the 
Rome Statute establishing the International Criminal Court (ICC).^ We believe that interrogation 
methods that comply with § 2340 would not violate our international obligations under the 
Torture Convention, because of a specific understanding attached by the United States to its 
instrument of ratification. We also conclude that actions taken as part of the interrogation of al 
Qaeda operatives cannot fall within the jurisdiction of the ICC, although it would be impossible 
to control the actions of a rogue prosecutor or judge. This letter summaiizes our views; a 
memorandum opinion will follow that will more fully explain our reasoning. 

I. 

Section 2340A makes it a criminal offense for any person “outside the United States [to] 
commit]] or attempt]] to commit torture.”" The act of torture is defined as an: 


‘ Convention Against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment , adopted Dec. 1 0, 
1984, S. Treaty Doc, No. 100-20(1988), 1465 UJ4,T.S. 85 (entered into force June 26, 1987) 

^ U.N. Doc. A/CONF.183/9 (1998), reprinted in 37 1.L.M. 999 (1998) (hereinafter ICC Statute]. 

’ If convicted of torture, a defendant faces a fme or up to twenty years’ imprisonment or both. If, however, the act 
resulted in the victim’s death, a defemhnt may be sentenced to life inprisonment or to death. See 18 U.S.C. A. § 
2340A(a). Whether death results from the act also afreets the ^licable statute of limitations. Where death does 
not result, the statute of limitations is eight years; if death results, there is no statute of limitations. See 18 U.S.C.A. 
§ 3286(b) (West Supp. 2002); id. § 2332b(gX5XB) (West Supp. 2002). Section 2340A as originally enacted did not 
provide for the death penalty as a punishment. See Omnibus Crime Bill, Pub. L. No.103-322, Title VI, Section 
60020, 108 Stat. 1979 (1994) (amending s«:tion2340A to provide for the death penalty); H. R. Conf. Rq>. No. 103- 
711, at 388 (1994) (noting that the act added the death penalty as a penalty for torture). 

Most recently, the USA Patriot Act, Pub. t. No. 1 07-56, 1 1 5 Stat. 272 (200 1 ), amended section 2340A to 
expressly codify the offense of conspiracy to commit torture. Congress enacted this amendment as part of a broader 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 


Frm 00581 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



576 


act committed by a person acting under the color of law specifically intended to 
inflict severe physical or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions) upon another person within his custody or physical 
control. 

18 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to convict a defendant of torture, the prosecution 
must establish that: (1) the torture occurred outside the United States; (2) the defendant acted 
under the color of law; (3) the victim was within the defendant’s custody or physical control; (4) 
the defendant specifically intended to cause severe physical or mental pain or suffering; and (5) 
that the act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101- 
30, at 6 (1990) (“For an act to be ‘torture,’ it must . . . cause severe pain and suffering, and be 
intended to cause severe pain and suffering.”). As we have explained elsewhere, in order to 
violate the statute a defendant must have specific intention to inflict severe pain or suffering - in 
other words, “the infliction of such pain must be the defendant’s precise objective.” See 
Memorandum for Alberto R. Gonzales, Counsel to the President, fi-om: Jay S. Bybee, Assistant 
Attorney General, Office of Legal Counsel, Re: Standards of Conduct for Interrogation under 
under 18 U.S.C. §§ 2340-2340A at 3 (August 1, 2002). 

Section 2340 further defines “severe mental pain or suffering” as: 

the prolonged mental harm caused by or resulting from — 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) the administration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality, 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or 

personality. 

18 U.S.C. § 2340(2). As we have explained, in order to inflict severe mental or suffering, a 
defendant both must commit one of the four predicate acts, such as threatening imminent death, 
and intend to cause “prolonged mental harm.” 


II. 

You have asked whether interrogation methods used on al Qaeda operatives that comply 
wifli 18 U.S.C. §§ 2340-2340A nevertheless could violate the United States’ obligations under 
the Torture Convention. The Torture Convention defines torture as: 


effort to ensure that individuals engaged in the planning of terrorist activities could be prosecuted irrespective of 
where the activities took place. See H. R. Rep. No. 107-236, at 70 (2001) (discussing the addition of "conspiracy” 
as a separate offense for a variety of “Federal terrorism offense[s]”). 
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any act by which severe pain or suffering, whether physical or mental, is 
intentionally inflicted on a person for such purposes as obtaining from him or a 
third person information or a confession, punishing him for an act he or a third 
person has committed or is suspected of having committed, or intimidating or 
coercing him or a third person, or for any reason based on discrimination of any 
kind, when such pain or suffering is inflicted by or at the instigation of or with the 
consent or acquiescence of a public official or other person acting in an official 
capacity. 

Article 1(1) (emphasis added). 

Despite the apparent differences in lairguage between the Convention and § 2340, 
international law clearly could not hold the United States to an obligation different than that 
expressed in § 2340. When it acceded to the Convention, the United States attached to its 
instrument of ratification a clear understanding that defined torture in the exact terms used by § 
2340. The first Bush administration submitted the following understanding of the treaty: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mental pain or suffering refers to prolonged mental pain caused by or resulting 
from (1) the intentional infliction or threatened infliction of severe physical pain 
or suffering; (2) administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality, (3) the threat of innminent death; or (4) 
the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 

S. Exec. Rep. No. 101-30, at 36. The Senate approved the Convention based on this 
understanding, and the United States included the understanding in its instrument of ratification.^ 

This understanding accomplished two things. First, it made crystal clear that the intent 
requirement for torture was q>ecific intent. By its tenns, the Torture Convention mi^t be read 
to require only general intent although we believe the better argument is that that the 
Convention’s use of the phrase “intentionally inflicted” also created a specific intent-type 
standard. Secomi. it added fonn and substance to the otherwise amorphous concept of mental 
pain or suffering. In so doing, this understanding ensured that mental torture would rise to a 
severity comparable to that required in the context of physical torture. 

It is one of the core principles of international law that in treaty relations a nation is not 
bound without its consent. Under international law, a reservation made when ratifying a treaty 
validly alters or modifies the treaty obligation, subject to certain conditions that will be discussed 
below. ViennaConventionon the Law of Treaties, May 23, 1969, 1155 U.N.T.S. 331 (entered 
into force Jan. 27, 1980); 1 Restatement of the Law (Third) of the Foreign Relations Law of the 


* See htttiy/www.un.orE/Dents/rreatv/final/ts2/iiewfiles/part boo/iv boo/iv tt.hnnl . 


3 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00583 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



578 


United States § 313 (1987).’ The right to enter reservations applies to multilateral international 
agreements just as in the more familiar context of bilateral agreements. Id. Under international 
law, therefore, the United States thus is bound only by the text of the Torture Convention as 
modified by the first Bush administration’s understanding.^ As is obvious from its text, 

Congress codified the understanding almost verbatim when it enacted § 2340. The United 
States’ obligation under the Torture Convention is thus identical to the standard set by § 2340. 
Conduct that does not violate the latter does not violate the former. Put another way, so long as 
the interrogation methods do not violate § 2340, they also do not violate our international 
obligations under the Torture Convention, 

Although the Vienna Convention on Treaties recognizes several exceptions to the right to 
make reservations, none of them apply here.^ First, a reservation is valid and effective unless it 
purports to defeat the object and purpose of the treaty. Vienna Convention, art. 19. Our initial 
research indicates that international law has provided little guidance regarding the meaning of 
the “object and purpose” test. Nonetheless, it is clear that here the United States had not 
defeated the object and purpose of the Torture Convention. The United States nowhere reserved 
the right to conduct torture; in fact, it enacted Section 2340 to expand the prohibition on torture 
in its domestic criminal law. Rather than defeat the object of the Torture Convention, the United 
States simply accepted its prohibition and attempted, through the Bush administration’s 
understanding, to make clear the scope and meaning of the treaty’s obligations. 

Second, a treaty reservation will not be valid if the treaty itself prohibits states from 
taking reservations. The Torture Convention nowhere prohibits state parties from entering 
reservations. To be sure, two provisions of the Torture Convention - the competence of the 
Committee Against Torture, art. 28, and the mandatory jurisdction of the International Court of 
Justice, art. 30 - specifically note that nations may take reservations fi^om their terms. 
Nonetheless, the Convention contains no provision that explicitly attempts to preclude states 
from exercising their basic right under international law to enter reservations to other provisions. 
Without such a provision, we do not believe that the Torture Convention precludes reservations. 

Third, in regard to multilateral agreements, a treaty reservation may not be valid if it is 
objected to in a timely manner by other states. Vienna Convention art. 20. If another state does 
not object within a certain period of time, it is deemed to have acquiesced in the reservation. 
Even if, however, another nation objects, that only means that the provision of the treaty to 
which the reservation applies is not in force between the two nations - unless the objecting 
nation opposes entry into force of the treaty as a whole between the two nations. Id. art 21(3). 
Here, no nation appears to have objected to the United States’ further definition of torture. Only 


* Although, under domestic law, the Bush administration’s definition o f torture was categorized as an 
“understanding,” it was deposited with the instrument of ratification as a condition of the United States’ ratification, 
and so under international law we consider it to be a reservation if it indeed modifies the Torture Convention 
standard. See Restatement (Third) at § 313 cmt. g. 

‘ Further, if we are correct in our suggestion that the Torture Convention itself creates a heightened intent standard, 
then the understanding attached by the Bush Administration is less a modification of the Convention’s obligations 
and more of an explanation of how the United States would irr^lement its somewhat ambiguous terms. 

’ It should be noted that the United States is not a signatory to the Vienna Convention, although it has said that it 
considers some of its provisions to be customary international law. 
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one nation, Germany appears to have commented on the United States’ reservations, and even 
Germany did not oppose any U.S. reservation outright. 

Thus, we conclude that the Bush administration’s understanding created a valid and 
effective reservation to the Torture Convention. Even if it were otherwise, there is no 
international court to review the conduct of the United States under the Convention. In an 
additional reservation, the United States refused to accept the juri.sdiction of the ICJ (which, in 
any event, could hear only a case brought by another state, not by an individual) to adjudicate 
cases under the Convention. Although the Convention creates a Committee to monitor 
compliance, it can only conduct studies and has no enforcement powers. 

ni. 

You have also asked whether interrogations of al Qaeda operatives could be subject to 
criminal investigation and prosecution by the ICC. We believe that the ICC cannot take action 
based on such interrogations. 

First, as noted earlier, one of the most established principles of international law is that a 
state cannot be bound by treaties to which it has not consented. Although President Clinton 
signed the Rome Statute, the United States has withdrawn its signature from the agreement 
before submitting it to the Senate for advice and consent - effectively terminating it. The United 
States, therefore, cannot be bound by the provisions of the ICC Treaty nor can U.S. nationals be 
subject to ICC prosecution. We acknowledge, however, that the binding nature of the ICC treaty 
on non-parties is a complicated issue and do not attempt to definitively answer it here. 

Second, even if the ICC could in some way act upon the United States and its citizens, 
interrogation of an al Qaeda operative could not constitute a crime under the Rome Statute. 
Even if certain interrogation methods being contemplated amounted to torture (and we have no 
facts that indicate that they would), the Rome Statute makes torture a crime subject to the ICC’s 
jurisdiction in only two contexts. Under article 7 of the Rome Statute, torture may fall under the 
ICC’s jurisdiction as a crime against humanity if it is committed as “part of a widespread and 
systematic attack directed against any civilian population.” Here, however, the interrogation of 
al Qaeda operatives is not occurring as part of such an attack. The United States’ campaign 
against al Qaeda is an attack on a non-state terrorist organization, not a civilian population. If 
anything, the interrogations are taking place to elicit information that could prevent attacks on 
civilian populations. 

Under article 8 of the Rome statute, torture can fall within the ICC’s jurisdiction as a war 
crime. In order to constitute a war crime, torture must be committed against “persons or property 
protected under the provisions of the relevant Geneva Conventions.” Rome Statute, art, 8. On 
February 27, 2002, the President determined that neither members of the al Qaeda terrorist 
network nor Taliban soldiers were entitled to the legal status of prisoners of war under the 
Convention Relative to the Treatment of Prisoners of War, 6 U.S.T. 3517 (“GPW”). As we have 
explained elsewhere, members of al Qaeda cannot receive the protections acconled to POWs 
under GPW because al Qaeda is a non-state terrorist organization that has not signed the 
Conventions. Memorandum for Alberto R. Gonzales, Counsel to the President and William J. 
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Haynes, II, General Counsel, Department of Defense, from Jay S, Bybee, Assistant Attorney 
General, Office of Legal Counsel, Re: Application of Treaties and Laws to at Qaeda and 
Taliban Detainees at 8 (Jan. 22, 2002), The President has appropriately determined that al 
Qaeda members are not POWs under the GPW, but rather are illegal combatants, who are not 
entitled to the protections of any of the Geneva Conventions. Interrogation of al Qaeda 
members, therefore, cannot constitute a war crime because article 8 of the Rome Statute applies 
only to those protected by the Geneva Conventions. 

We cannot guarantee, however, that the ICC would decline to investigate and prosecute 
interrogations of al Qaeda members. By the terms of the Rome Statute, the ICC is not checked 
by any other international body, not to mention any democratically-elected or accountable one. 
Indeed, recent events indicate that some nations even believe that the ICC is not subject to the 
authority of the United Nations Security Council. It is possible that an ICC official would ignore 
the clear limitations imposed by the Rome Statute, or at least disagree with the President’s 
interpretation of GPW. Of course, the problem of the "rogue prosecutor” is not limited to 
questions about the interrogation of al Qaeda operatives, but is a potential risk for any number of 
actions that have been undertaken during the Afghanistan campaign, such as the collateral loss of 
civilian life in the bombing of legitimate military targets. Our Office can only provide the best 
reading of international law on the merits. We cannot predict the political actions of 
international institutions. 

Please let us know if we can be of fiirther assistance. 


Sincerely, 


[Mm C. TOO 

Deputy Assistant Attorney General 
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U5. Department of Justice 
Office of Legal Counsel 


Office of the Deputy Assistant Atfomey General 


iTashington. D.C. 20530 


March 14, 2003 

Memorandum for William J. Haynes n, 

General Counsel of the Department of Defense 

Re: Military Interrogation of Alien Unlawful Combatants Held Outside the United States 

You have asked our Office to examine the legal standards governing military 
interrogations of alien unlawful combatants held outside the United States. You have requested 
that we examine both domestic and international law that might be applicable to the conduct of 
those interrogations.' 

In Part I, we conclude that the Fifth and Eighth Amendments, as interpreted by the 
Supreme Court, do not extend to alien enemy combatants held abroad. In Part n, we examine 
federal criminal law. We explain that several canons of construction apply here. Those canons 
of construction indicate that federal criminal laws of general applicability do not apply to 
properly-authorized interrogations of enemy combatants, undertaken by military persotmel in the 
course of an armed conflict. Such criminal statutes, if they were misconstmed to apply to tlie 
interrogation of enemy combatants, would conflict with the Constitution's grant of the 
Commander in Chief power solely to the President. 

Although we do not believe that these laws would apply to authorized military 
interrogations, we outline the various federal crimes that apply in the special maritime and 
territorial jurisdiction of the UnitedStates: assault, 18U.S.C. § 113 (2000); maiming, 18U.S.C. 
§ 114 (2000); and interstate stalking, 18 U.S.C. § 2261A (2000). In Part H.C., we address 
relevant criminal prohibitions that apply to conduct outside the jurisdiction of the United States: 
war crimes, 18 U.S.C. f 2441 (2000); and torture, 18 U.S.C. § 2340A (2000 & West Supp. 
2002 ). 

In Part III, we examine the international law applicable to the conduct of interrogations. 
First, we examine the U.N. Convention Against Torture and Other Cruel, Inhuman, or Degrading 
Treatment or Punishment, Apr. 18, 1988, 1465 U.N.T.S. 113 (“CAT”) and conclude that U.S. 
reservations, imderstandings, and declarations ensure that our international obligations mirror the 
standards of 18 U.S.C. § 2340A. Second, we address the U.S. obligation under CAT to 
undertake to prevent the commission of “cruel, inhuman, or degrading treatment or punishment.” 
We conclude that based on its reservation, the United States’ obligation extends only to conduct 


By delimiting the legal boundaries applicable to mteiiogations, we of course do not express or imply any views 
concerning whether and when legally-peimissiblc means of interrogation should be en^rloyed. That is a policy 
judgment for those conducting and directing the interrogations. 


UNCLASSIFIED 


Declassify under authority of Executive Order 1938 
By Acting General Counsel, Department of Defense 
■SECIUST/iiiOrOni'l ByDanielJ.DeirOrto 
31 March 2008 
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that is “crael and unusual” within the meaning of the Eighth Amendment or otherwise “shocks 
the conscience” under tlie Due Process Clauses of the Fifth and Fourteenth Amendments. 

Third, we examine tlie applicability of customary international law. We conclude that as 
an expression of state practice, customary international law cannot impose a standard that differs 
from U.S. obligations under CAT, a recent multilateral treaty on the same subject. In any event, 
our previous opinions make clear that customary international law is not federal law and that the 
President is free to override it at his discretion. 

In Part rv, we discuss defenses to an allegation that an interrogation method might 
violate any of the various criminal prohibitions discussed in Part H. We believe that necessity or 
self-defense could provide defenses to a prosecution. 

I. U.S. Constitution 

Two fiindamental constitutional issues arise in regard to the conduct of interrogations of 
al Qaeda and Taliban detainees. First, we discuss the constitutional foimdations of the 
President’s power, as Commander in Chief and Chief Executive, to conduct military operations 
during the current armed conflict. We explain that detaining and interrogating eneiiiy 
combatants is an important element of the President’s authority to successfully prosecute war. 
Second, we address whether restraints imposed by the Bill of Rights govern the interrogation of 
alien enemy combatants during armed conflict. Two constitutional provisions that might be 
thought to extend to interrogations — the Fifth and Eighth Amendments — do not apply here. The 
Fifth Amendment provides in relevant part that “[n]o person . . . shall be deprived of life, liberty, 
or property, without due process of law.” U.S. Const., amend V.^ The Ei^th Amendment bars 
the “inflictfion]” of “cruel and unusual punishments.” U.S. Const., amend, vm. These 
provisions, however, do not regulate the interrogation of alien enemy combatants outside the 
United States during an international armed conflict. This is clear as a matter of the text and 
purpose of the Amendments, as they have been interpreted by the federal courts.^ 

A. The President’s Commander-in-Cbief Authority 

We begin by discussing the factual and legal context within which this question arises. 
The September 1 1, 2001 terrorist attacks marked a state of international armed conflict between 
the United States and the al Qaeda terrorist organization. Pursuant to his Commander-in-Chief 
power, as supported by an act of Confess, the President has ordered the Aimed Forces to carry 
out military operations against al Qaeda, which includes the power both to kill and to capture 


^ The Fifth Araendraent finther provides that “No person shall be held to answer for a capital crime, or otherwise 
infamous crime, unless on a presentment or indicnncnt of a Grand Juiy[,]" that no person “shall ... be subject for 
the sanK offense to be twrce pul in jeopardy,” "nor shall be compelled in any criminal case to be a witness against 
himself,” "nor shall private property be taken for public use, without just compensation.” These provisions are 
plainly inapplicable to the conduct of interrogations. 

As we explain in Part HI, U.S, obligations under international law are limited to the prevention of conduct that 
would constitute cruel, unusual or inhuman treatment prohibited by the Fifth, Eighth, and Fourteenth Amendments. 
See id. The applicable standards under the Fifth, Fourteenth, and Eighth Amendments are thus useful to 
understanding U.S. obligations under international law, which we discuss in Part IH. 

UNCLASSIFIED SEGDETmOFOnj; 
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members of the enemy. Interrogation arises as a necessary and legitimate element of the 
detention of al Qaeda and Taliban members during an armed conflict. 

1. The War with al Qaeda 

The situation in which these issues arise is unprecedented in recent American history. 
Four coordinated terrorist attacks, using hijacked coiiunercial airliners as guided missiles, took 
place in rapid succession on the morning of September 11, 2001. These attacks were aimed at 
critical government buildings in the Nation's capital and landmark buildings in its financial 
center, and achieved an unprecedented level of destruction. They caused thousands of deaths. 
Air traffic and communications within the United States were disrupted; national stock 
exchanges were shut for several days; and damage fl-om the attack has been estimated to run into 
the tens of billions of dollars. Government leaders were dispersed to ensure continuity of 
government operations. These attacks are part of a violent campaign by the al Qaeda terrorist 
organization against the United States that is believed to include an unsuccess&l attempt to 
destroy an airliner in December 2001; a suicide bombing attack in Yemen on the U.S.S. Cole in 
2000; the bombings of the United States Embassies in Kenya and in Tanzania in 1998; a truck 
bomb attack on a U.S. military housing complex in Saudi Arabia in 1996; an unsuccessful 
attempt to destroy the World Trade Center in 1993; and the ambush of U.S. servicemen in 
Somalia in 1993. 

The September 11, 2001 attacks triggered the Nation’s right under domestic and 
international law to use force in self-defense.'* In response, the Government has engaged in a 
broad effort at home and abroad to counter terrorism. Pursuant to his authorities as Commander 
in Chief, the President in October, 2001 , ordered the Aimed Forces to attack al Qaeda personnel 
and assets in Afghanistan, and the Taliban militia that harbored them. Although the breadth of 
that campaign has lessened, it is still ongoing. Congress has provided its support for the use of 
forces against those linked to the September 1 1 attacks, and has recognized the President’s 
constitutional power to use force to prevent and deter future attacks both within and outside the 
United States. S. J. Res. 23, Pub. L. No. 107-40, 115 Stat. 224 (2001). The Justice Department 
and the FBI have launched a sweeping investigation in response to the September 11 attacks, and 
Congress enacted legislation to expand the Justice Department’s powers of surveillance against 
terrorists. See The USA PATRIOT Act, Pub. L. No. 107-56, 115 Stat. 272 (2001). Last year. 
Congress enacted the President’s proposed new cabinet department for homeland security in 


Article 51 of the UN. Charter declares that "[njothing in the present Charter shall impair the inherent right of 
individual or collective self-defense if an armed attack occurs against a Member of the United Nations until the 
Security Council has taken the measures necessary to maintain international peace and security." The attacks of 
September 11, 2001 clearly constitute an armed attack against the United States, and indeed were the latest in a long 
history of al Qaeda sponsored attacks against the United States. This United Nations Security Council recognized 
this on September 28, 2001, when it unanimously adopted Resolution 1373 explicitly “reaflinning the inherent right 
of individual and collective self-defence as recognized by the charter of the United Nations.” This right of self- 
defense is a right to effective self-defense. In other words, the victim slate has the right to use force against the 
^gressor who has initiated an “aimed attack” until the threat has abated. The United States, through its military and 
intelligence personnel, has a riglit recognized by Article 51 to continue using force until such time as the threat 
posed by al Qaeda and other terrorist groups connected to the September 1 1th attacks is completely ended.” Other 
treaties re-affirm the right of the United States to use force in its self-defense. See. e.g., Inter-American Treaty of 
RedprocalAssistance,art.3. Sep6 2, 1947, T.I.A.S. No. 1838, 21 UN.T.S. 77 (Rio Treaty); North Atlantic Treaty 
an. 5, Apr. 4, 1949, 63 Stat. 2241, 34 UN.T.S. 243. 
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order to implement a coordinated domestic program against terrorism. The Homeland Security 
Act of 2002, Pub. L. No. 107-296, 1 16 Stat. 2135. 

Leaders of al Qaeda and the Taliban, with access to active terrorist cells and other 
resources, remain at large. It has been reported that they have regrouped and are communicating 
with their members. See, e.g.. Cam Simpson, Al Qaeda Reorganized, German Official Says, 
Minister Fears Reprisals if U.SA attacks Iraq, Star-Ledger, Jan. 26, 2003, at 18. In bis recent 
testimony to the Senate Select Committee on Intelligence on February 1 1, 2003, the Director of 
the Central Intelligence Agency, testified that another al Qaeda attack was anticipated as early as 
mid-February. See Rowan Scarborough & Jerry Seper, Bin Laden Tape Vows Al Qaeda Will Aid 
Iraq; Says U.S. Bombing Nearly Killed Him, Wash. Times, Feb. 12, 2003, at Al. It appears that 
al Qaeda continues to enjoy information and resources that allow it to organize and direct active 
hostile forces against this country, both domestically and abroad. 

Given the ongoing threat of al Qaeda attacks, the capture and interrogation of al Qaeda 
operatives is imperative to our national security and defense. Because of the asymmetric nature 
of terrorist operations, information is perhaps the most critical weapon for defeating al Qaeda. Al 
Qaeda is not a nation-state, and has no single country or geographic area as its base of 
operations. It has no fixed, large-scale military or civilian infiastructure. It deploys persotmel, 
material, and finances covertly and attacks without warning using unconventional weapons and 
methods. As the September 11, 2001 attacks and subsequent events demonstrate, it seeks to 
launch terror attacks against purely civilian targets within the United States, and seeks to acquire 
weapons of mass destruction for such attacks. Because of the secret nature of al Qaeda’s 
operations, obtaining advance information about the identity of al Qaeda operatives and their 
plans may prove to be the only way to prevent direct attacks on the United States. Interrogation 
of captured al Qaeda operatives could provide that information; indeed, in many cases 
interrogation may be the only method to obtain it. Given the massive destruction and loss of life 
caused by the September 1 1 attacks, it is reasonable to believe that information gained from al 
Qaeda personnel could prevent attacks of a similar (if not greater) magnitude fiom occurring in 
the United States. 

2. Commander-in-Chief Authority 

In a series of opinions examining various legal questions arising after September 1 1 , we 
have explained the scope of the President’s Commander-in-Chief power.^ In those opinions, we 
explained that the text, strucnire and history of the Constitution establish that the Founders 
entrusted the President with the primary responsibility, and therefore the power, to protect the 
security of the United States. The decision to deploy military force in the defense of U. S. 
interests is expressly placed under Presidential authority by the Vesting Qause, U.S. Const, art. 

I, § 1, cl. 1, and by the Commander-in-Chief Clause, id., § 2, cl. 1.‘ The Framers understood the 

’ See, e.g.. Memorandum for Timothy E. Flanigan, Deputy Counsel to the President, from John C. Yoo, Deputy 
Assistant Attorney General. Offree of Legal Counsel, Re: The President's Constitutional Authority to Conduct 
Military Operations Against Terrorists and Nations Supporting Them (Sept. 25, 2001 ) (“Flanigan Memorandum")-, 
Memorandum for Alberto R. Gonzales, Counsel to the President, from Patrick F. Philbin, Deputy Assistant Attorney 
General, Office of Legal Counsel, Re: Legality of the Use of Military Commissions to Try Terrorists (Nov. 6 2001) 

See Johnson v. Eisentrager, 339 U.S. 763, 789 (1950) (President has authority to deploy United R ta t- s armed 
forces “abroad or to any particular region"); Fleming v. Page, 50 U.S. (9 How.) 603, 614-15 (1850) (“As 
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Commandff-in-Chief Clause to grant the President the fullest range of power recognized at the 
time of the ratification as belonging to the military commander. In addition, the structure of the 
Constitution demonstrates that any power traditionally understood as pertaining to the 
executive — ^which includes the conduct of warfare and the defense of the nation — unless 
expressly assigned to Congress, is vested in the President. Article H, Section 1 makes this clear 
by stating that the “executive Power shall be vested in a President of the United States of 
America.” That sweeping grant vests in the President the “executive power” and contrasts with 
the specific enumeration of the powers — those “herein” — granted to Congress in Article I. Our 
reading of the constitutional text and structure are confirmed by historical practice, in which 
Presidents have ordered the use of military force more than 100 times without congressional 
authorization, and by the fimctional consideration that national security decisions require a unity 
in purpose and energy that characterizes the Presidency alone.^ 

As the Supreme Court has recognized, the Commander-in-Chief power and the 
President’s obligation to protect the nation imply the ancillary powers necessary to their 
successful exercise. “The first of the enumerated powers of the President is that he Shall be 
Commander-in-Chief of the Army and Navy of the United States. And, of course, the grant of 
war power includes all that is necessary and proper for carrying those powers into execution.” 
Johnson v. Eisentrager, 339 U.S. 763, 788 (1950). In wartime, it is for the President alone to 
decide what methods to use to best prevail against the enemy. See, e.g., Flanigan Memorandum 
at 3; Memorandum for Charles W. Colson, Special Counsel to the President, firom William H. 
Rehnquist, Assistant Attorney General, Office of Legal Counsel, Re: The President and the War 
Power: South Vietnam and the Cambodian Sanctuaries (May 22, 1970).* The President’s 


commander-in-chief, [the President] is aulhoriaed to direct the movements of the naval and military forees placed by 
law at his command, and to enfiloy them in the manner he may deem most effectuan; Loving v. United States, S 1 7 
U.S. 748, 776 (1996) (Scalja, J., concuning in part and concurring in judgment) (The "inherent poweis” of the 
Commander in Chief “are clearly extensive."); Maul v. United States, 274 U.S. 501, 515-16 (1927) (Brandeis & 
Holmes, JJ., concurring) (President “may direct any revenue cutter to cruise in any waters in order to perform any 
duty of the service”); Commonwealth of Massachusetts v. Laird, 451 F.2d 26, 32 (1st Cir. 1971) (the President has 
“power as Commander-in-Chief to station forces abroad”); fit pane Vailandigham, 28 F.Cas. 874, 922 (CCSD. 
Ohio 1863) (No. 16,816) (in acting “under this power where there is no express legislative declaration, the president 
is guided solely by his own judgment and discretion”); Authority to Use United States Military Forces in Somalia 
i6 0p.0i.C.6,6(1992). 

Judicial decisions since the beginning of the Republic confirm the President’s constitutional power and duty to 
repel military achon against the United States and to take measures to prevent the recurrence of an attack. As 
Jmtice Joseph Story said long ago, “[i]t may be fit and proper for the government, in the exercise of the high 
discretion confided to the executive, for great public purposes, to act on a sudden emergency, or to prevent an 
irreparable mischief, by summary measures, which are not found in the text of the laws.” The Apollon, 22 U.S. (9 
Wheat.) 362, 366-67 (1824). If the President is confionted with an unforeseen attack on the territoiy and people of 
the United States, or other immediate, dangerous threat to American interests and security, it is his constitutionat 
responsibihty to respond to that threat with whatever means are necessary. See. e.g.. The Prize Cases, 67 U.S. (2 
Black) 635, 668 (1862) ("If a war be made by invasion of a foreign nation, the President is not only authorized but 
bound to resist force by force . . . without waiting for any special legislative authority.”); United Stales v. Smith 27 
F, Cas. 1192, 1229-30 (CCDJd.y. 1806) (No. 16,342) (Paterson, Circuit Justice) (regardless of statutory 
authorization, it is “the duty ... of the executive magistrate ... to repel an mvading foe”); see also 3 Story, 
Commentaries § 1485 ("[t)he command and application of the public force ... to maintain peace, and to resist 
foreign invasion” are execurive powers). 

• See also Memorandum for William J. Haynes, D, General Counsel, Department of Defense, from Jay S. Bybee, 
Assistant Attorney General, Office of Legal Counsel, Re: Legal Constraints to Boarding and Searching Foreign 
Vessels on the High Seas at 3 (June 13, 2002) CHigh Seas Memorandum”) (“(TJhc Commander-in-Chief and 
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complete discretion in exercising the Commander-in-Chief power has been recognized by the 
courts. In the Prize Cases, 67 U.S. (2 Black) 635, 670 (1862), for example, the Court explained 
that whether the President “in fulfilling his duties as Commander in Chief’ had appropriately 
responded to the rebellion of the southern states was a question “to be decided by him” and 
which the Court could not question, but must leave to “the political department of the 
Government to which this power was entrusted.” See also Hamilton v. Dillin, 88 U.S. (21 Wall.) 
73, 87 (1874) (by virtue of the Commander-m-Chief Clause, it is “the President aione[] who is 
constitutionally invested with the entire charge of hostile operations.”). 

One of the core functions of the Commander in Chief is that of capturing, detaining, and 
interrogating members of the enemy. See, e.g.. Memorandum for William X Haynes H, General 
Counsel, Department of Defense, fi^om Jay S. Bybee, Assistant Attorney General, Office of 
Legal Counsel, Re: The President's Power as Commander in Chief to Transfer Captured 
Terrorists to the Control and Custody of Foreign Nations at 3 (Mar. 13, 2002) ^'Transfers 
Memorandum”) (“the Commander-in-Chief Clause constitutes an independent grant of 
substantive authority to engage in the detention and transfer of prisoners captured in armed 
conflicts”). It is well settled that the President may seize and detain enemy combatants, at least 
for the duration of the conflict, and the laws of war make clear that prisoners may be interrogated 
for information concerning the enemy, its strength, and its plans.* Numerous Presidents have 
ordered the capture, detention, and questioning of enemy combatants during virtually every 
major conflict in the Nation’s history, including recent conflicts such as the Gulf, Vietnam, and 
Korean wars. Recognizing this authority. Congress has never attempted to restrict or interfere 
with the President’s authority on this score. Id. 

C. Fifth Amendment Due Process Clause 

We conclude below that the Fifth Amendment Due Process Clause is inapplicable to the 
conduct of interrogations of alien enemy .combatants held outside the United States for two 
independept reasons. First, the Fifth Amendment Due Process Clause does not apply to the 
President’s conduct of a war. Second, even if the Fifth Amendment applied to the conduct of 
war, the Fifth Amendment does not apply extraterritorially to aliens who have no connection to 
the United States. We address each of these reasons in turn. 

First, the Fifth Amendment was not designed to restrict the unique war powers of the 
President as Commander in Chief As long ago as 1865, Attorney General Speed explained the 
unquestioned rale that, as Commander in Chief, the President waging a war may authorize 


Vesting Clauses grant the President the authority not just to set broad military strategy, but also to decide all 
operational and tactical plans.”); Menxtrandum for Daniel J. Bryant, Assistant Attoniey General, Office of 
Legislative Affairs, from John C. Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, /te: 
Applicability of 18 IJ.S.C. § 4001(a) to Military Detention of United States Citizens at 2 (June 27, 2002) (The 
Constitution “vests frill control of the military operations of the United States in the President,”). 

Although Article 17 of the Geneva Convention Relative to the Treatment of Prisoners of War, Aug. 12, 1 949, 6 
U.S.T. 3517, places restrictions on interrogation of enemy cortiatants, members of al Qaeda and the Taliban militia 
are not legally entitled to the status of prisoners of war under the Convention. See generally for 

Alberto R. GoiBaks, Counsel to the President and William J. Haynes, H, General Counsel, Department of Defense, 
from Jay S. Bybee, Assistant Attorney General, Office of Legal Counsel, Re: Application of Treaties and Laws to al 
Qaeda and Tatiban Detainees (Jan. 22, 2002) {-Treaties and Laws Memorandum"). 
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soldiers to engage in combat that could not be authorized as a part of the President’s role in 
enforcing the laws. The strictures that bind the Eicecutive in its role as a magistrate enforcing the 
civil laws have no place in constraining the President in waging war: 

Soldiers regularly in the service have the license of the government to deprive 
men, the active enemies of the government, of their liberty and lives; their 
commission so to act is as perfect and legal as that of a judge to adjudicate .... 

Wars never have been and never can be conducted upon the principle that an 
army is but a posse comitatis of a civil magistrate. 

Military Commissions, 11 Op. Att’y Gen. 297, 301-02 (1865) (emphasis added); see also The 
Modoc Indian Prisoners, 14 Op. Att’y Gen. 249, 252 (1873) (“it cannot be pretended that a 
United States soldier is guilty of murder if he kills a public enemy in battle, which would be the 
case if the mum'cipal law was in force and applicable to an act committed under such 
circumstances’’). As Attorney General Speed concluded, the Due Process Clause has no 
application to the conduct of a military campaign; 

That portion of the Constitution which declares that ‘no person shall be deprived 
of his life, liberty, or property without due process of law,’ has such direct 
reference to, and connection with, trials for crime or criminal prosecutions that 
comment upon it would seem to be uimeoessary. Trials for offences against the 
laws of war are not embraced or intended to be embraced in those provisions. . . . 

The argument that flings around offenders against the laws of war these 
guarantees of the Constitution would convict all the soldiers of our army of 
murder; no prisoners could be taken and held; the army could not move. The 
absurd consequences that would of necessity flow from such an argument show 
that it cannot be the true construction — it cannot be what was intended by the 
framers of the instrument. One of the prime motives for the Union and a federal 
government was to confer the powers of war. If any provisions of the 
Constitution are so in conflict with the power to carry on war as to destroy and 
make it Valueless, then the instrument, instead of being a great and wise one, is a 
miserable failure, a felo de se. 

11 Op. Att’y Gen. at 313-14. 

Moreover, the Supreme Court’s reasoning in United States v. Verdugo-Urguidez, 494 
U.S. 259 (1990), addressing the extra-tenitorial application of the Fourth Amendment is equally 
instructive as to why the Fifth Amendment cannot be construed to apply to the President’s 
conduct of a war: 

The United States frequently employs Armed Forces outside this country— over 
200 toes in our history— for the protection of American citizens or national 

security Application of the Fourth Amendment to those circumstances could 

significantly disrupt the ability of the political branches to respond to foreign 
situations involving our national interest. Were respondent to prevail, aliens with 
no attachment to this-xountiy might well bring actions for damages to remedy 
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claimed violations of the Fourth Amendment in foreign countries or in 
international waters. . . . [T]he Court of Appeals’ global view of [the Fourth 
Amendment’s] applicability would plunge [the political branches] into a sea of 
uncertainty as to what might be reasonable in the way of searches and seizures 
conducted abroad. 

Id. at 273-74 (citations omitted).*” If each time the President captured and detained enemy 
aliens outside the United States, those aliens could bring suit challenging the deprivation of their 
liberty, such a result would interfere with and undermine the President’s capacity to protect the 
Nation and to respond to the exigencies of war." 

The Supreme Court has repeatedly refused to apply the Due Process Clause or even the 
Just Compensation Clause to executive and congressional actions taken in the direct prosecution 
of a war effort against enemies of the Nation. It has long been settled that nothing in the Fifth 
Amraidment governs wartime actions to detain or deport alien enemies and to confiscate enemy 
property. As the Court has broadly stated in United States v. Salerno, 481 U.S. 739, 748 (1987), 
“in times of war or insurrection, when society’s interest is at its peak, the Government may 
detain individuals whom the government believes to be dangerous” without violating the Due 
Process Clause. See also Ludecke v. Watkins, 335 U.S. 160, 171 (1948). Similarly, as the 
Supreme Court has explained with respect to enemy property, “[b]y exertion of the war power, 
and untrammeled by the due process or just compensation clause,” Congress may ‘‘enact[] laws 
directing seizure, use, and disposition of property in this country belonging to subjects of the 
enemy.” Cummings v. Deutsche Sank Und Discontogesellschaft, 300 U.S. 115, 120 (1937). 
These authorities of the federal government during armed conflict were recognized early in the 
Nation’s history. Chief Justice Marshall concluded for the Court in 1814 that “war gives to the 
sovereign full right to take the persons and confiscate the property of the enemy whereva 
found.” Brovm v. United States, 12 U.S. (8 Cranch) 110, 122 (1814). See also Eisentrager, 339 
U.S. at 775 (“The resident enemy alien is constitutionally subject to summary arrest, internment 
and deportation whenever a ‘declared war’ exists.”); Harisiades v. Shaughnessy, 342 U.S. 580, 
587 (1952). As the Court explained in United States v. Chemical Found., Inc., 272 U.S. 1, 11 
(1926), Congress is “untrammeled and free to authorize the seizure, use or appropriation of 

[enemy] properties without any compensation There is no constitutional prohibition against 

confiscation of enemy properties.” See also White v. Mechs. Sec. Corp., 269 U.S. 283, 301 
(1925) (Holmes, J.) (when U.S. seizes property fi-om an enemy it may “do with it what it liked”). 


' Indeed, drawing in part on the reasoning of Verdugo-Urquidez, as well as the Supreme Court’s treatment of the 
destruction of property for the purposes of military necessity, our Office recently concluded that the Fourth 
Amendment had no application to domestic military operations. See Memorandum for Alberto R. Gonzales, 
Counsel to the President, and William J. Haynes, H, General Counsel, Department of Defense, from John C. Yoo[ 
Deputy Assistant AUomey General and Robert J. Delahunty, Special Counsel, Re: Authority for Use of Military 
Force to Combat Terrorist Activities Within the United States at 25 (Oct 23, 2001). 

Our analysis here should not be confused with a theory that the Constitution somehow does not "apply” during 
wartime: The Supreme Court squarely rejected such a proposition long ago in £r parte Milligan, 71 U.S. (4 Wall.) 
2, 119-20 (1866), and at least that part of the ^fifiigan decision is still good law. See. e.g., Kennedy v. Mendoza- 
Martinez, 372 U.S. 144, 164-65 (1963); United States v. L Cohen Grocery Co., 255 U.S. 81, 88 (1921) (“[T]he 
mete existence of a state of war could not suspend or change the operation upon the power of Congress of the 
guaranties and limitations of the Fifth and Sixth Amendments . . . .”). Instead, we conclude that the restrictions 
outlined in the Fifth Amendment: simply do not address actions the Executive takes in conducting a military 
campaign against the Nation’s enemies. 
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The Supreme Court has also stated a general rule that, notwithstanding the compensation 
requirement for government takings of property under the Fifth Amendment, “the government 
cannot be charged for injuries to, or destruction of, private property caused by military 
operations of armies in the field.” United States v. Pacific R.R., 120 U.S. 227, 239 (1887). For 
“[t]he terse language of the Fifth Amendment is no comprehensive promise that the United 
States will make whole all who suffer fi’om every ravage and burden of war. This Court has long 
recognized that in wartime many losses must be attributed solely to the fortunes of war, and not 
to the sovereign.” United States v. Caltex, Inc. (Philippines), 344 U.S. 149, 155-56 (1952). See 
also Herrera v. United States, 222 U.S. 558 (1912); Juragua Iron Co. v. United States, 212 U.S. 
297 (1909); Ford v. Surget, 97 U.S. 594 (1878). These cases and the untenable consequences for 
the President’s conduct of a war that would result firom the application of the Due Process Clause 
demonstrate its inapplicability during wartime — -whether to the conduct of interrogations or the 
detention of enemy aliens. 

Second, even if the Fifth Amendment applied to enemy combatants in wartime, it is clear 
that that the Fifth Amendment does not operate outside the United States to regulate the 
Executive’s conduct toward aliens. The Supreme Court has squarely held that the Fifth 
Amendment provides no rights to non-citizens who have no established connection to the 
country and who are held outside sovereign United States territory. See Verdugo-Urquidez, 494 
U.S. at 269 (“[Wje have rejected the claim that ahens are entitled to Fifth Amendment rights 
outside the sovereign territory of the United States.”). See also Zadvydas v. Davis, 533 U.S. 678, 
693 (2001) (“It is well established that certain constitutional protections[, such as the Fifth 
Amendment,] available to persons inside the United States are unavailable to aliens outside of 
our geographic borders.”) (citing Verdugo-Urquidez, 494 U.S. at 269; and Eisentragcr, 339 U.S. 
at 784). As the Supreme Court explained in Eisentrager, constraing the Fifth Amendment to 
apply to aliens who are outside the United States and have no connection to the United States; 

would mean that during military occupation irreconcilable enemy elements, 
guerrilla fighters, and ‘werewolves’ could require the American Judiciary to 

assure them fi'eedoms of speech, press, and assembly as in the First Amendment, 

right to bear arms as in the Second, security against ‘unreasonable’ searches and 
seizures as in the Fourth, as well as rights to jury trial as in the Fifth and Sixth 
Amendments. Such extraterritorial application of organic law would have been so 
significant an innovation in the practice of governments that, if intended or 
apprehended, it could scarcely have failed to excite contemporary comment. Not 
one word can be cited. No decision of this Court supports such a view. 

339 U.S. at 784. See also Harbury v. Deutch, 233 F.3d 596, 603-04 (D.C. Cir. 2000), rev'don 
other grounds. Christopher v. Harbury, 122 S. Ct. 2179 (2002); Rasul v. Bush, 215 F. Supp. 2d 
55, 72 n.l6 (D.D.C. 2002) (“The Supreme Court in Eisentrager, Verdugo-Urquidez, and 
Zadvydas, and the District of Columbia Circuit in Harbury, have all held that there is no 
extrateiritorial application of the Fifth Amendment to aliens ”). Indeed, in Harbury v. Deutch, 
the D.C. Circuit expressly considered a claim that various U.S. officials had participated in the 
torture of a non-U.S. citizen outside the sovereign territory of the United States during 
peacetime. See 233 F.3d at 604-05. The D.C. Circuit rejected the contention that the Due 
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Process clause applied extratenitoiially to a person in such circumstances. The court found 
Verdugo-Vrquidez to be controlling on the question, and determined that the Supreme Coxal's 
rejection of die extraterritorial application the Fifdi Amendment precluded any claim by an alien 
held outside the United States even when the conduct at issue had not occurred in wartime. See 
id. at 604 (finding that “the Supreme Court’s extended and ^proving citation of Eisentrager [in 
Verdugo-Urquidez] suggests that its conclusions regarding the extraterritorial application of the 
Fifth Amendment are not . . . limited” to wartime). We therefore believe that it is clear that the 
Fifth Amwidment does not apply to alien enemy combatants held overseas. 

D. Eigbtli Amendment 

A second constitutional provision that might be thought relevant to intMXOgations is the 
Eighth Amendment The Eighth Amendment however, ^lies solely to those persons upon 
whom criminal sanctions have been imposed. As the Suprane Court has explained, the Cruel 
and Unusual Punishments Clause “was designed to protect those convicted of crimes.” 
Ingraham v. Wright, 430 U.S. 651, 664 (1977). As a result, “Eighth Amendment scrutiny is 
appropriate only after the State has complied with the constitutional guarantees traditionally 
associatal with criminal prosecutions.” Id. at 671 n.40. The Eighth Amendment thus has no 
application to those individuals who have not been punished as part of a criminal proceeding, 
inespective of the fact that they have been detained by the government. See Bell v. Wolfish, 4A\ 
U.S. 520, 536 n.l6 (1979) (holding that condition of confinement claims brought by pretrial 
detainee must be considered under the Fifth Amendment, not the Eighth Amendment). The 
Eighth Amoidment therefore cannot extend to the detention of wartime detainees, who have 
been captured pursuant to the President’s power as Commander in Chief. See Transfers 
Memorandum at 2 (concluding that “the President has since the Founding era exercised exclusive 
and virtually unfettered control over the disposition of enemy soldiers and agents captured in 
time of war”). See also Hamdi v. Rumsfeld, 316 F.3d 450, 463 (4th Ch. 2003) (the President’s 
powers as Commander in Chief “include the authority to detain those captured in armed 
struggle”). 

The detention of enemy combatants can in no sense be deemed “punishment” for 
purposes of the Eighth Amendment. Unlike imprisonment pursuant to a criminal sanction, the 
detention of enemy combatants involves no sentence judicially imposed or legislatively requited 
and those detained will be released at the end of the conflict. Indeed, it has long been established 
that “‘[cjaptivity [in wartime] is neither a punishment nor an act of vengeance,’ but ‘merely a 
temporary detention which is devoid of all penal character.’” William Winthrop, Military Law 
and Precedents 788 (2d ed. 1920) (quoting British War Office, Manual of Military Law (1882)). 
Moreover. “[t]he object of capture is to prevent the captured individual from serving the enemy.” 
In re Territo, 156 F.2d 142, 145 (9th Cir. 1946). See also Johnson v. Eisentrager, 339 U.S. 763, 
784 (1950); Marco Sassoli & Antoine A Bouvier, How Does Law Protect in War? Cases 
Documents and Teaching Materials on Contemporary Practice in International Humanitarian 
Law 125 (1999) (the purpose of detaining enemy combatants “is not to punish them, but . . . to 
hinder their direct participation in hostilities”). Detention also serves another vital military 
objective—i.e., obtaining intelligaice from captured combatants to aid in the prosecution of the 
war . Accordingly, the Eighth Amendment has no ^plication here. 
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II. Federal Criminal Law 


A. Canons of Construction 

We discuss below several canons of construction that indicate that ordinary federal 
criminal statutes do not apply to tlie properly-authorized interrogation of enemy combatants by 
the United States Aimed Forces during an armed conflict.'^ These canons include the avoidance 
of constitutional difficulties, inapplicability of general criminal statutes to the conduct of the 
military during war, inapplicability of general statutes to the sovereign, and the specific governs 
the general. The Criminal Division concurs in our conclusion that these canons of construction 
preclude the application of the assault, maiming, interstate stalking, and torture statutes to the 
military during the conduct of a war. 

1. Interpretation to Avoid Constitutional Problems 

As the Supreme Court has recognized, and as we will explain further below, the President 
enjoys complete discretion in the exercise of his Commander-in-Chief authority in conducting 
operations against hostile forces. Because both “[t]he executive power and the command of the 
military and naval forces is vested in the President,” the Supreme Court has unanimously stated 
thatit is “the President alone [] who is constitutionally invested with the entire charge of hostile 
operations'' Hamilton v. Dillin, 88 U.S. (21 Wall.) 73, 87 (1874) (emphasis added). 

In light of the President’s complete authority over the conduct of war, in the absence of a 
clear statement from Congress otherwise, we will not read a criminal statute as iirfringing on the 
President’s ultimate authority in these areas. We presume that Congress does not seek to 
provoke a constitutional confrontation with an equal, coordinate branch of government unless it 
has unambiguously indicated its intent to do so. The Supreme Court has recognized, and this 
Office has similarly adopted, a canon of statutory constraction that statutes are to be construed in 
a manner that avoids constimtional difficulties so long as a reasonable alternative construction is 
available. See, e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. & Constr. Trades 
Council, 485 U.S. 568, 575 (1988) (citing NLRB v. Catholic Bishop of Chicago, 440 U.S. 490, 
499-501, 504 (1979)) (“[W]here an otherwise acceptable constraction of a statute would raise 
serious constitutional problems, [courts] will construe [a] statute to avoid such problems unless 
such construction is plainly contrary to the intent of Congress.”). Cf. United States Assistance to 
Countries That Shoot Down Civil Aircraft Involved in Drug Trafficking, 18 Op. O.L.C. 148, 149 
(July 14, 1994) (“Shoot Down Opinion") (requiring “careful examination of each individual 
[criminal] statute” before concluding that generally applicable statute applied to the conduct of 
U.S. government officials). This canon of construction applies especially where an act of 
Congress could be read to encroach upon powers constimtionally committed to a coordinate 
branch of government. See, e.g., Franklin v. Massachusetts, 505 U.S. 788, 800-01 (1992) 
(citation omitted) (“Out of respect for the separation of powers and the unique constitutional 
position of the President, we find that textual silence is not enough to subject the President to the 
provisions of the [Administrative Procedure Act]. We would require an express statement by 


" One exception to this general statement is the War Crimes Statute, 18 U.S.C. § 2441, which expressly applies to 
the military’s conduct of war. Hus statute does not apply to the interrogations in the current conflict for the reasons 
we explain infra Part ILC.l. 
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Congress before assuming it intended the President’s performance of his statutory duties to be 
reviewed for abuse of discretion.”); Public Cilizen v. United States Dep’t of Justice, 491 U.S. 
440, 465-67 (1989) (construing Federal Advisory Committee Act not to apply to advice given by 
American Bar Association to the President on judicial nominations, to avoid potential 
constitutional question regarding encroachment on Presidential power to appoint judges). 

In the area of foreign affairs and war powers in particular, the avoidance canon has 
special force. In contrast to the domestic re^, foreign affairs and war clearly place the 
Ihesident in the dominant constitutional position due to his authority as Commander in Chief and 
Chief Executive and his plenary control over diplomatic relations. There can be little doubt that 
the conduct of war is a matter that is fundamentally executive in nature, the power over which 
the Framers vested in a unitary executive. “The direction of war implies the direction of the 
common strength,” Alexander Hamilton observed, “and the power of directing and anploying 
the common strength forms a usual and essential part in the definition of the executive 
authority.” The Federalist No. 74, at 41 5. Thus, earlier in this current armed conflict against the 
al Qaeda terrorist network, we concluded that “[t]he power of the President is at its zernth under 
the Constitution when the President is directing military operations of the armed forces.” 
Flanigan Memorandum at 3. Correspondingly, during war Congress plays a reduced role in the 
war effort and the courts generally defer to executive decisions concerning the conduct of 
hostilities. See, e.g.. The Prize Cases, 67 U.S. (2 Black) 635, 670 (1 862). 

Construing generally-applicable statutes so as not to apply to the conduct of military 
operations against the enemy during an anned conflict respects the Constitution’s basic 
allocation of wartime authority. As our Office recently explained in rejecting the application of 
18 U.S.C. § 2280, which prohibits the seizure of vessels, to conduct during the cunent wan 

we have previously concluded that the President’s authority in the areas of foreign 
relations and national security is very broad, and that in the absence of a clear 
statement in the text or context of a statutory prohibition to suggest that it was 
Congress’s intent to circumscribe this authority, we do not believe that a statute 
should be interpreted to impose such a restriction on the President's constitutional 
powers. 

Nigh Seas Memorandum at 8 n,5. Federal courts similarly have agreed that federal statutes 
should not be read to interfere with the Executive Branch’s control over foreign affairs unless 
Congress specifically and clearly seeks to do so. See, e.g., Dep’t of Navy v. Egan, 484 U.S. 518, 
530 (1988) (“unless Congress specifically has provided otherwise, courts traditionally have been 
reluctant to intrude upon the authority of the Executive in military and national security 
affairs.”); Japan Whaling Ass 'n v. American Cetacean Soc’y, 478 U.S. 221, 232-33 (1986) 
(construing federal statutes to avoid curtailment of traditional presidential prerogatives in foreign 
affairs). Courts will not lightly assume that Congress has acted to interfere with the President’s 
constitutionally superior position as Chief Executive and Commander in Chief in the area of 
military operations. See Egan, 484 U.S. at 529 (quoting Haig v. Agee, 453 U.S. 280, 293-94 
(1981)). See also Agee, 453 U.S. at 291 (deference to executive branch is “especially” 
appropriate “in flie area . . . of . . . national security”). 
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In order to respect the President's inherent constitutional authority to direct a military 
campaign against al Qaeda and its allies, general criminal laws must be construed as not applying 
to interrogations undertaken pursuant to his Commander-in-Chief authority. Congress cannot 
interfere with the President’s exercise of his authority as Commander in Chief to control the 
conduct of operations during a war. See, e.g.. Memorandum for Daniel J. Bryant, Assistant 
Attorney General, OfBce of Legislative Affairs, from Patrick F. Philbin, Deputy Assistant 
Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act (Apr. 8, 2002); 
Flanigan Memorandum at 6; Memorandum for Andrew Fois, Assistant Attorney General, Office 
of Legislative Affairs, from Richard L. Shiffrin, Deputy Assistant Attorney General, Office of 
Legal Counsel, Re: D^ense Authorization Act (Sept. 15, 1995). As we have discussed above, 
the President’s power to detain and interrogate enemy combatants arises out of his constitutional 
authority as Commander in Chief. Any construction of criminal laws that regulated the 
President’s authority as Commander in Chief to determine the interrogation and treatment of 
enemy combatants would raise serious constitutional questions whether Congress had intruded 
on the President’s constitutional authority. Moreover, we do not believe that Congress enacted 
general criminal provisions such as the prohibitions against assault, maiming, interstate st alkin g, 
and torture pmsuant to any express authority that would allow it to infiinge on the President’s 
constitutional control over the operation of the Armed Forces in wartime. In our view. Congress 
may no more regulate the President’s ability to detain and interrogate enemy combatants than it 
may regulate his ability to direct troop movements on the battlefield. In fact, the general 
applicability of these statutes belies any argument that these stamtes apply to persons under the 
direction of the President in the conduct of war. 

To avoid this constitutional difficulty, therefore, we will constme potentially ^plicable 
criminal laws, reviewed in more detail below, not to apply to the President’s detention and 
interrogation of enemy combatants pursuant to his Commander-in-Chief authority. We believe 
that this approach fully respects Congress’s authority. First, we will not read a statute to create 
constitutional problems because we assume that Congress folly respects the limits of its own 
constitutional authority and would not knowingly seek to upset the sq>aration of powers. 
Second, we will not infer a congressional attempt to spark a constitutional confrontation with the 
executive brmich in wartime unless Congress clearly and specifically seeks to do so. 


“ It might be thought that Congress could enact legislation that regulated the conduct of inteiTogations under its 
authoiity to “make Rules for the Govenunent and Regulation of the land and naval Forces." U.S. Oaist art I, § 8, 
cl. 14. The question whetirer Congress could use this power to regulate military commissions was identified and 
reserved by the Supreme Court £i Porte gtiirin, 317 115. 1,29(1942). Our Office has determined that Congress 
caimot exercise its authority to make roles for the Armed Forces to regulate military commissians. Memorandum 
for Daniel J. Bryant, Assistant Attorney General, Office of Legislative Affairs, from Patrick F. Philbin, Deputy 
Assistant Attorney General, Office of Legal Counsel, Re: Swift Justice Authorization Act at 7 (Apr. 8, 2002). If 
military commissions are considered an intepal part of the conduct of military operations, , tiien the conduct of 
interrogations of enemy combataMs during wartime must be as much a core element of the President’s power to 
successfully prosecute war. Any effort by Congress to use its power to make roles for the armed forces would thus 
be just as unconstitutionai as suchruJes would be with regard to miUtary commissions. 
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2. Application of Laws of General Applicability to the Conduct of the Military 
During War 

Not only do we construe statutes to avoid intruding upon the Presidmt’s power as 
Conunander in Chief, but we also apply a more specific and related canon to the conduct of war. 
As ttiis Office has previously opined, unless “Congress by a clear and unequivocal statement 
declares otherwise” a criminal statute should not be construed to apply to the properly authorized 
acts of the military during armed conflict. SAooi Down Opinion, 18 Op. O.L.C. at 164. See 
Memorandum for Alan Kreczko, Legal Adviser to the National Security Council, from Waite 
Dellinger, Assistant Attorney General, Office of Legal Counsel, Re: Applicability of 47 US. C. § 
502 to Certain Broadcast Activities at 3 (OcL 15, 1993) (“In the absetjce of a clear statement of 
[the] intent [to ^ply the statute to military personnel acting under the President as Commander 
in Chief], we do nc4 believe that a statutory provision of this generality should be interpreted so 
to restrict the President’s constitutional powers.”); Application of the Neutrality Act to Official 
Government Activities, 8 Op. O.LC. 58, 81 (1984) (concluding that in absence of a express 
statement, the Neutrality Act does not apply to U.S. “Government officials acting within the 
course and scope of their official duties,” in li^t of the legislative history and historical practice 
that demonstrated a contrary intent). For many years, our Office has also applied this canon in 
several highly classified contexts that caimot be discussed in diis memorandum. 

This canon of construction is rooted in the absurdities that the application of such laws to 
the conduct of the military during’ a war would create. If those laws were construed to apply to 
the properly-authorized conduct of military personnel, the most essential tasks necessary to the 
conduct of war would become subject to prosecution. A soldier who shot an enemy combatant 
on the battlefield could become liable under the criminal laws for assault or murder; a pilot who 
bombed a military target in a city could be prosecuted for murder or destruction of property, a 
sailor who detained a suspected terrorist on the high seas might be subject to prosecution for 
kidnapping. As we noted in the Shoot Down Opinion, the application of such laws to the 
military during wartime “could [also] mean in some circumstances that military persoimel would 
not be able to engage in reasonable self-defense without subjecting themselves to the risk of 
criminal prosecution.” Id. at 164. The mere potential for prosecution could impair the military’s 
completion of its duties during a war as military officials became concerned about their liability 
under the criminal laws. Such results are so ridiculous as to be untenable and must be rejected to 
allow the Presidrait and the Armed Forces to successfully conduct a war. 

This canon of construction, of course, establishes only a presumption. While the federal 
criminal statutes of general applicability reviewed below do not overcome that presumption, in 
some cases it has been done. For example, it is clear that the War Crimes Statute, 18 U.S.C. § 
2441, which we address below, is intended to apply to the conduct of the U.S. military. It 
expressly provides that the statute rqrplies where the perpetrator of the crime “is a member of the 
Armed Forces of the United States” and the conduct it prohibits is Conduct that occurs during 
war. Id. § 2441(b). That presumption has not, however, been overcome with respect to the 
assault, maiming, interstate stalking, or the torture statutes. We will not infer an intention by 
Congress to interfere with the conduct of military operations in an armed conflict without a clear 
statement otherwise. 
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3. Generally Applicable Statutes Are Not Construed to Apply to the Sovereign 

It is also a canon of construction that laws of general applicability are not read to apply to 
the sovereign. In United States v. Nardone, 302 U.S. 379 (1937), the Supreme Court explained 
its application: (1) where it “would deprive the sovereign of a recognized or established 
prerogative title or interest,” id. at 383; or (2) “where a reading which would include such 
officers would work obvious absuidity[,]’’ id. at 384. As the Court explained, “[a] classical 
instance” of the deprivation of a recognized or established prerogative title or interest “is the 
exemption of the state from the operation of general statutes of limitation.” Id. at 383. 

Here, the ^plication of these statutes to the conduct of interrogations of unlawful 
combatants would deprive the sovereign of a recognized prerogative. Historically, nations have 
been free to treat unlawful combatants as they wish, and in the United States this power has been 
vested in the President through the Conunander-in-Chief Clause. As one commentator has 
explained, unlawful belligerents are “more often than not treated as war or national criminals 
liable to be treated at will by the captor. There are almost no regulatory safeguards with respect 
to them and the captor owes no obligation towards them." R,C. Hingorani, Prisoners of War 18 
(1982) (emphasis added). See Ingrid Defter, The Law of War 148 (2d ed. 2000) (“Unlawful 
combatants . . . enjoy no protection under international law); William Winftuop, Military Law 
and Precedents 784 (2d ed. 1920) (unlawful belligerents are “[n]ot . . . within flje protection of 
the laws of war”); A. Berhedale Keith, 2 Wheaton ‘s Elements of International Law 716 (6th ed. 

1 929) (“irregular bands of marauders are . . . not entitled to the protection of the mitigated usages 
of war as practised by civilized nations”); L. Oppenheim, 2 International Law, § 254, at 454 (6th 
ed. 1944) (‘Trivate individuals who take up arms and conunit hostilities against the enemy do 
not enjoy the privileges of armed forces, and the enemy has, according to a customary rule of 
International Law, the right to treat such individuals as war criminals.”).'^ Ihe Um'ted States 
Supreme Court has recognized the important distinction between lawful and unlawful 
combatants. As the Supreme Court unanimously stated 60 years ago, “[b]y universal agreement 
and practice the law of war draws a distinction between the armed forces and the peaceful 
populations of belligerent nations and also between those who are lawful and unlawful 
combatants.” Ex parte Quirin, 317 U.S. 1, 30-31 (1942) (emphasis added). 


" See also Alberico GentUi, 2 De lure Belli Libri Tree 22 (1612) (John C. Rolfe translation 1933) (“malefectots do 
not enjoy the privtieges of a law to which they are foes”); E. de Vatlel, 3 The Law of Nations or the Principles of 
Natural Law 318 (1758) (Charles G. Fenwick translation 1916) (“The troops alone cany on the war and the rest of 

the people remain at peace [l]f the peasantry commit of their own accord any acts of hostility, the enemy treats 

them without mercy, and hangs them as he would robbers or brigands.”); Sir Robert Phillimore, 3 Commentaries 
Upon International Law 164 (2d ed. 1873) (listing '‘[bjands of marauders, acting without the authority of the 
Sovereign or the order of tire military commander.” “(djesertets,” and “[s]pies” as exangrles of uiilawfu] belligaents 
»dio “have no claim to the treatment of prisoners of WaOl Sir G. Sberston Baker, 1 Halleck's International Law 
614-17 (4th ed. 1908) (noting distinction between lawful and unlawful belligerency and concluding unlawihl 
combatants are “not entitled to the mitigated rules of modem warfare”); Pasquale Fiore, International Law Codified. 

§ 1459, at 548 (1918) (“Any act of hostility, any aimed violence against the person or property of the hostile 
sovereign or state and of its citizens, even though legitimate under the laws of war, shall be deemed unlawful and 
punishable according to 'common' law. if committed by one who is not properly a belligerent."); id. § 1475, at 552 
( AtiMd bands committing hostile acts in time of war by engaging in operations on their own account and without 
authorization of the Govemmenfand, when necessary, concealing their identity as combatants, cannot invoke the 
application of the laws of war nor be recognized as belligerents.''). 
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Under traditional practice as expressed in the customary laws of war, the treatment of 
unlawful belligerents is left to the sovereign’s discretion. As one conmaentator has stated, the 
treatment of “unprivileged belligerents . . . [is] left to the discretion of the belligerent threatened 
by their activities.” Julius Stone, Legal Controls of International Conflict 549 (1954). Under 
our Constitution, the sovereign right of the United States on the treatment of enemy combatants 
is reserved to the President as Commander-in-Chief. In light of the long history of discretion 
given to each nation to determine its treatment of unlawful combatants, to construe these statutes 
to .regulate the conduct of the United States toward such combatants would interfere with a well- 
established prerogative of the sovereign. While the Geneva Convention (HI) Relative to the 
Treatment of Prisoners of War, Aug. 12, 1949, 6 U.S.T. 3316, T.I.A.S. 3364 (“GPW”), imposes 
restrictions on the interrogations of prisoners of war, it does not provide prisoner of war status to 
those who are unlawful combatants. See Treaties and Laws Memorandum at 8-9. Those 
restrictions therefore would not apply to the interrogations of unlawful belligerents such as ai 
Qaeda or Taliban members. 

The second exception recognized by the Supreme Court arises where the application of 
general taws to a government official would create absurd results, such as effectively preventing 
the official fhrm carrying out his duties. In Nardone, the Supreme Court pointed to “the 
application of a speed law to a policeman pursuing a criminal or the driver of a fire engine 
responding to an alarm” as examples of such absurd results. Nardone, 302 U.S. at 384. See also 
United States v. Kirby, 74 U.S. (7 Wall.) 482, 486-87 (1868) (holding that statute punishing 
obstruction of mail did not apply to an officer’s temporary detention of mail caused by his arrest 
of the earner for murder). In those situations and others, such as undercover investigations of 
narcotics trafficking, the government officer’s conduct would constimte a literal violation of the 
law. And while “[gjovemment law enforcement efforts frequently require the literal violation of 
facially applicable statutes],] . . . courts have construed prohibitory laws as inapplicable when a 
public official is engaged in the performance of a necessary public duty.” Memorandum for 
Maurice C. Inman, Jr., General Counsel, Immigration and Naturalization Service, from Larry L. 
Simms, Deputy Assistant Attorney General, Office of Legal Counsel, Re: Visa Fraud 
Investigation at 2 (Nov. 20, 1984). Indeed, to construe such statutes otherwise would undermine 
almost all undercover investigative efforts. See also id. For the reasons we explain above, the 
application of these general laws to the conduct of the military during the course of a war would 
create untenable results. 

Like the canon of construction against the application of general criminal statutes to the 
conduct of the military during war, this canon of construction is not absolute. The rule excluding 
the sovereign is only one of constructiom It may be overcome where the legislative history or 
obvious policies of the statue demonstrate that the sovereign and its officers should be included. 
With respect to assault, maiming, or interstate stalking, no such history or obvious legislative 
policy indicates an intention to regulate lawful military activities in an armed conflict. Although 
the torture statute, as we explain below, applies to persons acting under color of law, the 
legislative history indicates no intent to ^ply this to the conduct of military personnel. Indeed, 
as we explained in discussing the prerogative of the sovereign, it is well established that the 
sovereign retains the discretion to treat unlawful combatants as it sees fit. 
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4. Specific Governs the General 

The canon of construction that specific statutes govern general statutes also counsels that 
generally applicable criminal statutes should not apply to the military’s conduct of interrogations 
in the prosecution of a war. Where a specific statute or statutory scheme has been enacted, it and 
not a more general enactment will govern. See, e.g., CraM/ford Fitting Co. v. J.T. Gibbons, he., 
482 U.S. 437, 445 (1987). Here, the UCMJ provides a detailed regulatory regime for the 
conduct of military personnel apart fiom the federal criminal code. Congress enacted the UCMJ 
pursuant to its constitutional authority “[t]o make Rules for the government and Regulation of 
the land and naval Forces.” U.S. Const, art. 1, sec. 8, cl. 14. As the specific code of conduct, the 
UCMJ governs the conduct of the military during a war, not the general federal criininal laws. 

The Militaiy Extraterritorial Jurisdiction Act makes clear that it is the UCMJ — not the 
criminal code — that governs the conduct of the members of the Armed Forces. As explained 
above, 1 8 U.S.C. § 3261(d) ensures that the military punishes and disciplines its manbers. To 
be sure, section 3261(a)(1) provides that members of the Armed Forces may be punished for 
conduct that would constitute a felony if committed in the special maritime and territorial 
jurisdiction. But section 3261(d) precludes the prosecution of such persons in an Article HI 
court, with only two exceptions; (1) where an individual is no longer a member of the Armed 
Forces, though he was a member at the time of the offense the individual; and (2) where the 
member committed the offense with someone who was not a member of the Armed Forces. 

It could be argued that Congress specifically enacted section 3261 to extend ^aiial 
maritime and territorial jurisdiction crimes to the members of the Armed Forces and those 
accompanying or employed by them. Such a contention would, however, be incorrect. Nothing 
in that provision, or its legislative history suggests an intention to impose general criminal 
liability on the military for properly-authorized acts undertaken in the prosecution of a war. 
Rather, the legislative history reveals a desire to ensure that when persons accompanying or 
employed by tlie Aimed Forces, acting solely in their personal edacity, commits a felony, fliey 
can be punished for those crimes.*^ We therefore believe that this canon of construction, as with 
the others outlined above, supports our conclusion that the statutes outlined in this opinion, with 
the exertion of the war crimes statute, do not govern the properly authorized interrogation of 
enemy combatants during an armed conflict. 

5. Application of the Canons of Construction 

The assault, maiming, interstate stalking, and torture statutes discussed below are 
generally applicable criminal prohibitions, applying on their faces to “whoever” engages in the 


Congress enacted the Military Extratenitorial Juiisdicdon Act of 2000 to fill a jurisdictional gap. In a series of 
cases, the Supreme Court held that the Constitution barred dre military fiom trying civilians accon^nytng &e 
military in military courts during peacetime. See, e.g., Reid v. Covert, 354 US. 1 (1957). Because of ftese 
decisions, and the frequent failure of other nations to prosecute such individuals, persons en^loyed by or 
acconqranying die Armed Forces outside the United States often escaped prosecution for crimes committed on l^es 
or agatet other US. nationals. See Military Extraterritorial JorisdictiiKi Act of 2000, H. Rep. No. 106-778(1), at 10- 
1! (July 20, 2000). See also H.R. Rep. No. 106-1048, at 120(2001); United Slates v. Car/m,2I6F.3d 207.209(2d 
Or. 2000), Though this gap wSs long recognized, see Gatlin, 216 F.3d at 208-09, it was not until 2000 ttiat 
Congress closed it. 
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conduct they proscribe. 18 U.S.C. § 113; uL § 114; id. § 2261A; id. § 2340A. Each of the 
canons outline above counsels against the application of these statutes to the conduct of the 
military during war. As we explained above, the application of these statutes to the President’s 
conduct of the war would potentially infringe upon his power as Commander in Chief 
Furthermore, the conduct at issue here — ^inteirogations — is a core element of the military’s 
ability to prosecute a war. As a general matter, we do not construe generally applicable criminal 
statutes to reach the conduct of the military during a war. Moreover, the application of these 
statutes to the conduct of the military during war would touch upon a prerogative Of the 
sovereign, namely its discretion regarding the treatment of unlawful belligerents.'^ Congress has 
not provided a clear statement with respect to any of these statutes that would suggest that these 
canons of construction do not apply. Additionally, as we explained above, the UCMJ provides a 
specific statutory scheme that governs the conduct of the military and as the more specific 
enactment it governs here. 

To be sure, section 2340 applies to individuals who are acting “under color of law.” 18 
U.S.C. § 2340(1). As such, it applies to governmental actors and it could be argued that 
Congress enacted it with the intention of restricting the ability of the Armed Forces to intenogate 
enemy combatants during an armed conflict. We believe that these canons of construction 
nevertheless counsel against the application of this stamte to the conduct of the military during 
the prosecution of a war. As we explained above, applying this statute to the President’s conduct 
of the war would raise grave separation of powers concerns. Such a construction is uimecessary 
to give effect to the criminal prohibition. Tliough we believe that the statute would not apply to 
the conduct of the military during the prosecution of a war, it would reach the conduct of other 
governmental actors in peacetime. We further note that where Congress intends to apply statutes 
to the conduct of our military it has done so far more clearly than by requiring the individuals act 
“under color of law.” For example, the War Crimes Statute, 18 U.S.C. § 2441 applies to the 
conduct “any member of the Armed Forces of the United States.” 18 U.S.C. § 2441(b). 
Moreover, here, it is the UCMJ, a specific statutory scheme, that governs the conduct of the 
Armed Forces rather than this general statute, 

6. Commander-itt-Chief Authority 

Even if these statutes were misconstrued to apply to persons acting at the direction of the 
President during the conduct of war. the Department of Justice could not enforce this law or any 
of the other criminal statutes applicable to the special maritime and territorial jurisdiction against 
federal officials acting pursuant to the President’s constitutional authority to direct a war. Even 
if an interrogation method arguably were to violate a criminal statute, the Justice Department 
could not bring a prosecution because the statute wduld be unconstitutional as ^iied in this 
context This approach is consistent with previous decisions of our Office involving the 
application of federal criminal law. For example, we have previously construed the 
congressional contempt statute not to apply to executive branch officials who refuse to comply 
with congressional subpoenas because of an assertion of executive privilege. In a published 
1984 opinion, we concluded: 


We eit^jhasize that this opinion concerns the application of these statutes solely to the President’s conduct of a 
war. We express no opinion as to their applicability outside of this context. 
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[J]f executive officials were subject to prosecution for criminal contempt 
whenever they carried out the President’s claim of executive privilege, it would 
significantly burden and immeasurably impair the President’s ability to fulfill his 
constitutional duties. Therefore, the separation of powers principles that underlie 
the doctrine of executive privilege also would preclude an application of the 
contempt of Confess statute to punish officials for aiding the President in 
asserting his constitutional privilege. 

Prosecution for Contempt of Congress of an Executive Branch C^ical Who Has Asserted A 
Claim of Executive Privilege, 8 Op. O.LC. 101, 134 (1984). Cf Shoot Down Memorandum at 
163-64. And should the statute not be construed in this manner, our Office concluded fiiat the 
Department of Justice could not enforce the statute against federal officials who properly execute 
the President’s constimtional authority. “The President, throu^ a United States Attorney, need 
not, indeed may not, prosecute criminally a subordinate for asserting on bis behalf a claim of 
executive privilege. Nor could the Legislative Branch or the courts require or implement the 
prosecution of such an individual.” 8 Op. O.L.C. at 141. We opined tot “courts . . . would 
surely conclude that a criminal prosecution for the exercise of a presunqjtively valid, 
constitutionally based privilege is not consistent with the Constitution.” Id. 

We have even greater concerns with respect to prosecutions arising out of the exercise of 
the President’s express authority as Commander in CMef than we do with prosecutions arising 
out of the assertion of executive privilege. Any effort by Congress to regulate the interrogation 
of enemy combatants would violate the Constitution’s sole vestiiig of the Commander-in-Chid' 
authority in the President. There can be little doubt that intelligence operations, such as the 
detention and interrogation of enemy combatants and leaders, are both necessary and proper for 
the effective conduct of a military campaign. Indeed, such operations may be of more 
importance in a war with an international terrorist organization than one with the conventional 
armed forces of a nation-state, due to the former’s emphasis on covert operations and surprise 
attacks against civilians. It may be the case that only successful interrogations can provide the 
infonnation necessary to prevent future attacks upon the United States and its citizens. Congress 
can no more interfere with the President’s conduct of the interrogation of enemy combatants than 
it can dictate strategic or tactical decisions on the battlefield. Just as statutes that order the 
President to conduct warfare in a certain manner or for qrecific goals would be unconstitutional, 
so too are laws that would prevent the President fium gaining the intelligence he believes 
necessary to prevent attacks upon the United States. 

B. Special Maritime and Territorial Jurisdiction of the United States 

1. Jurisdiction 

Before turning to the specific federal criminal statutes tot may be relevant to the conduct 
of interrogations, we must examine whether these statutes apply. Federal criminal statutes 
generally do not apply within the special maritime and territorial jurisdiction of the United 
States. See United States v. Bowman, 260 US. 94. 98 (1922). As noted above, this opinion 
addresses solely those alien enemy combatants held outside the United States. The qfplication 
of federal criminal laws to to conduct of interrogations overseas is determined by the complex 
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interaction of 18 U.S.C.A. § 7 (2000 & West Snpp. 2002) and 18 U.S.C. § 3261 (2000), wliich is 
part of the Military Extraterritorial Jurisdiction Act of 2000, Pub. L. No. 106-523, 1 14 Stat. 2488 
(2001). Section 7 defines the term “special maritime and territorial jurisdiction,” which we 
conclude includes permanent U.S. military bases outside the United States, like the U.S. Naval 
Station, Guantanamo Bay (“GTMO"). Section 3261 defines military extraterritorial jurisdiction. 
We conclude that all persons who are neither members of the Armed Forces nor persons 
accompanying or employed by the Armed Forces are subject to the special maritime and 
territorial jurisdiction of the United States when they are in locations that Section 7 defines as 
' part of that jurisdiction. Members of the Armed Forces and persons accompanying or employed 
by them, however, are subject to a slightly dilferent rule. Members of the Armed Forces 
subject to military discipline under the UCMI anyplace outside the United States for conduct that 
would constitute a felony if committed within the special maritime and territorial jurisdiction of 
the United States. Those accompanying or ertrploy^ by the Armed Forces can be prosecuted in 
an Article HI court for their conduct outside the United States that would constitute a felony 
offense if conunitted within the special maritime and territorial jurisdiction of the United States. 
Finally, members of the Armed Forces and those accompanying or employed by the military are 
punishable for misdemeanor offenses in an Article in court when they commit such offenses 
within the special maritime and tenitorial jurisdiction of the United States. 

As a general matter, GTMO and other U.S. military bases outside the United States fall 
within the special maritime and territorial jurisdiction of the United States.” Section 7(9) of 
Title 18 of the U.S. Code provides, in relevant part, that the special maritime and territorial 
jurisdiction of the United States includes: 

offenses committed by or against a national of the United States ... on the 
premises of United States . . . military . . . missions or entities in foreign States, 
including the buildings, parts of buildings, and land appurtenant or ancillary 
thereto or used for purposes of those missions or entities, irrespective of 
ownership. 

18 U.S.C.A. § 7(9)(A). By its terms, this section applies to GTMO and other U.S. military 
bases in foreign states, although no court has interpreted the scope of section 7(9)’s reach. 


The United Stales occupies GTMO under a lease entered into with the Cuban Govenunent in 1903, Agreement 
Between the United States and Cuba for the Lease of Lands for Coaling and Nava] Stations, Feb. 16-23, 1903, U.S.- 
Cuba, art III, T.S. No. 418, 6 Bevans 1113. In 1934, the United States and Cuba entered into a new treaty that 
explicitly reafiirtned the contuming validity of the 1903 Lease of Lands Agreement. See Relations With Cuba May 
29, 1934, U.S.-Cuba, T.S. No. 866, 6 Bevans 1161, 

The USA PATRIOT Act, Pub. L, No. 107-56, .f'804, 1 15 StaL 272, 377 (2001) amended the special maritime 
jurisdiction statute to include subsection 9. Congress added this section to resolve a circuit split on the reach of 
section 7(3), which provides that the special maritiine and teiritotial jurisdiction of the United States includes “[alny 
lands reserved or ac({uired for the use of the United States, and under the exclusive or concurrent jurisdiction 
thereof, or any place purchased of otherwise acquired by the United States by consent of the legislature of the State 
in which the same shall be, for the erection of a fort, magazine, arsenal, dockyard, or odier neediul building.” 18 
U.S.C. § 7(3). Tliere was some question as to whether section 7(3) reached lands outside of Uhited States territory. 
Compare United States v. Gatlin, 216 F.3d 207 (2d Cir. 2000) (section 7(3) applies only to land acquired within U.S. 
tenitorial borders) with UnUed Sata v. Erdos, 474 F.2d 157 (4th Cir. 1973) (section 7(3) covers American Embassy 
in Equatorial Guinea). See Providf Appropriate Tools Requited to Intercept and Obstnict Teirotism (PATRIOT) 

Act of 2001, H.R. Rep. No. 107-236, pt. 1, at 74 (2001) (noting the citcuit split and that “[tjhis [subjsection would 
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Section 7(9) ftirther provides that it “does not apply with respect to an offense comniitted 
by a person described in” 18 U.S.C. § 3261(a). Persons described in section 3261(a) are those 
“employed by or accompanying the Amied Forces outside the United States” or “niember[s] of 
the Armed Forces subject to chapter 47 of title 10 (the Uniform Code of Military Justice),” who 
engage in “conduct outside the United States that would constitute an offense punishable by 
imprisonment for more than 1 year if the conduct had been engaged in within the special 
maritime and territorial jurisdiction of the United States[.]” Id. The interaction of section 7(9) 
and section 3261(a) in effect differentiates between three classes of persons: (1) all persons who 
are neither members of the Armed Forces nor persons accompanying or employed by the Armed 
Forces; (2) members of the Armed Forces subject to the UCMJ; (3) those persons employed by 
or accompanying the Armed Forces. 

First, those persons who are neither members of the Armed Forces nor are employed by 
or accompanying the Armed Forces are subject to prosecution for violations of federal crimini 
law when they are at a location that is included within the special maritime and territorial 
jurisdiction. Conversely, when the acts in question are committed outside of the special 
maritime and territorial jurisdiction, these individuals are not subject to those federal criminal 
laws. So, for example, a federal, non-military officer who is conducting interrogations in a 
foreign location, one that is not on a permanent U.S. military base or diplomatic establishment, 
would not be subject to the federal criminal laws applicable in the special maritime and territorial 
jurisdiction. 

The rules that apply to the second and third classes of persons are more complicated. 
Section 7(9), in conjunction with 18 U.S.C. § 3261, provides that members of the Armed Forces 
subject to the UCMJ are not within the special maritime and territorial jurisdiction when they, 
while outside the United States, engage in conduct that would constitute a felony if committ^ 
within the special maritime and territorial jurisdiction. Section 3261(a) exempts such persons, 
however, only if their conduct constitutes a felony. If they were to commit a misdemeanor 
offense while stationed at GTMO, they would fall outside section 3261(a)’s exception and would 
be subject to the special maritime and territorial jurisdiction. See 18 U.^C. § 3261(a).^° 

Section 7(9), in conjunction with 18 U.S.C. § 3261, likewise provides that those persons 
employed by or accompanying members of the Armed Forces subject to the UCMJ are not 
within the special maritime and territorial jurisdiction of the United States when they, while 
outside the United States, engage in conduct that would constitute a felony if committed within 
the special maritime and territorial jurisdiction.^' And, like members of the Armed Forces, if 


make it clear that embassies and embassy housing of the United States in foreign slates are included in the special 
maritime and territorial jurisdiction of the United States.”). 

We express no opinion as to the full scope of the meaning of subsection (9)’s phrase “military . . . missions or 
entities in foreign states." We sin^ily note that it is clear that permanent U.S. military bases such as the one at 
GTMO fall within subsection (9). 

Under 18 U.S.C. § 3559(a), any offense for which the maximum sentence is more than one year is defined as a 
felony. Offenses for which the maximum sentence is one year or less are classified as misdcmeanois See 18USC 
5 3559(a) (2000). 

The term "accompanying the Armed Forces outside the United States” is further defined by statute. Section 3267 
defines “accompanying the Armed Forces outside the United States” as: 
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such persons commit a misdemeanor offense while in an area that fails within the special 
maritime and territorial jurisdiction, they are within the special maritime and territorial 
jurisdiction. 

Although these two classes of persons are not within the special maritime and territorial 
jurisdiction when they engage in conduct that would constimte a felony if engaged in within the 
special maritime and territorial jurisdiction, they are in fact punishable for such conduct when 
they are outside the United States — whether they are in an area that is otherwise part of the 
special maritime and territorial jurisdiction or elsewhere outside the United States, such as in a 
foreign state. Section 3261(a) provides that when such persons are outside the United States and 
they engage in conduct that would be a felony if committed in the special maritime and territorial 
jurisdiction, those persons “shall be punished as provided for that offense.” 18 U.S.C. § 3261(a). 
Section 3261(a) therefore gives extraterritorial effect to the criminal prohibitions ^licable to 
the special maritime and territorial jurisdiction of the United States. Thus, with req)ect to 
interrogations, members of the Armed Forces and those employed by or accompanying the 
Armed Forces will be subject to the felony crimmal prohibitions that apply in the special 
maritime and territorial jurisdiction irre^ective of whether the interrogations occur at, for 
example, a U.S. military base or at the military facilities of a foreign state. 

Although members of the Armed Forces are to be punished for conduct that would 
constitute a felony if committed m the special maritime and territorial jurisdiction, they can only 
be prosecuted under the UCMJ for that conduct. Section 3261 prohibits the prosecution of 
members of the Armed Forces under the laws applicable to the special maritime and territorial 
jurisdiction. For persons who are members of the Armed Forces subject to the UCMJ, section 
3261(d) provides that “no prosecution may be commenced against” them “under section 


(A) A dependent of— 

(i) a member of the Armed Forces; 

(ii) a civilian employee of the Department of Defense (including a nonappt^iriated hmd 
instnunentality of the Deparunent); or 

(iii) a Department of Defense contractor (including a subcontractor at any tier) or an 
engtloyee of a Department of Defense contractor (including a subcontractor at any tier); 

(B) residing with such meinber, civilian employee, contractor, or ctmtractor engiloyee outside the 
United States; and 

(C) not a nadonal of or ordinarily resident in the host nation 
18 U.S.C. § 3267 (2000). 

Likewise, the statute also defines "employed by the Armed forces.” Section 3267(1) provides that diis lenn 
includes those persons; 

(A) engjloyed as a civilian employee of the Department of Defense (including a nonappropriated 
fend insmimentality of the Department), as a Department of Defense contractor (including a 
subcontractor at any tier), or as an engiloyee of a Department of Defense contractor (including a 
subcontractor at any tier); 

(B) present or residing outside the United States in connection with such eroploymenf, and 

(C) not a national of or dfdinarily resident in the host nation. 

Id. 
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3261(a).” 18 U.S.C. § 3261(d).“ Section 3261(d) is subject to two exceptions. First, the bar 
on prosecutions applies only so long as the member continues to be subject to the UCMJ. See 1 8 
U.S.C. § 3261(d)(1). Second, if “an indictment or infonnation charges that the member 
committed the offense with one or more other defendants, at least one of whom is not subject” to 
the UCMJ, the bar does not apply. 1 8 U.S,C. § 3261(d)(2). In limited circumstances, namely in 
time of war, persons employed by or accompanying the Armed Forces are subject to the UCMJ. 
See 10 U.S.C. § 802 (a)(ll) (2000) (providing that “persons serving with, employed by, or 
accompanying the armed forces outside the United States” are subject to the UCMJ); Reid v. 
Covert, 354 U.S. 1 (1957).“ If the indictment charged that such persons committed the offense 
in wartime with members of the Armed Forces subject to the UCMJ, this bar on prosecution 
would not be removed for the member. The indictment would, for example, have to charge that 
. the member of the Armed Forces committed the offense with, for example, a government ofBcial 
not subject to the UCMJ (and not physically accompanying the Armed Forces in the field) to 
survive. 

2. Criminal Statutes Applicable in the Special Maritime and Territorial Jurisdiction of 

the United States 

Because the interaction of 18 U.S.C. § 7 and 18 U.S.C. § 3261(a) renders the criminal 
statutes that apply in special maritime and territorial jurisdiction applicable to the conduct of 
members of the Armed Forces, and those accompanying or employed by the Armed Forces, we 
have examined below the criminal statutes that could conceivably cover interrogation conduct. 
Specifically, we have addressed: assault, 18 U.S.C. § 113; maiming, 18 U.S.C. § 114; and 
interstate stalking, 18 U.S.C. § 2261 A. Of course, as we explained above, various canons of 
construction preclude the application of these laws to authorized military interrogations of alien 
enemy combatants during wartime. 


“ Section 3261 ensures that the military can prosecute its members under the UCMJ. Section 326] (c) makes clear 
that neither section 3261(d)'s bar nor any other portion of Ihe statute precludes proceeding against persons covered 
by section 3261(a) in a military commission. It provides that “[njothing in this chapter may be constmed to deprive 
a court-martial, nnlitaiy commission, provost court, or other militaiy tribunal of concurrent jurisdiction with respect 
to offenders or offenses that by statute or by the law of war may be tried by a court-martial, military commission, 
provost court, or other military tribunal.” 18 U.S.C § 326 J(d). 

Although in construing 10 U.S.C. § e02(a)(10), which provides that persons subject to the UCMJ includes “[i]n 
time of war, persons serving with or accompanying an armed force in the field," we opined that “in time of war” 
meant both declared and undeclared wars, we found that due to ambiguity in the case law we could not predict 
whether the Court of Military Appeals or the Supreme Court wouid agree with our reading of flie phrase. See 
Memorandum for William J. Haynes, H, General Counsel, Department of Defense, fi-om John C. Yoo, Deputy 
Assistant Attorney General, Xe.- Possible Criminal Charges Against American Citizen Who Was a Member of the At 

QaedaTerroristOrganaalionorlheTalibanMi!itiaatlS(pec.2l,200l). 

Additionally, we note that with respect to meaning of the term “employed by or accompanying the Anned 
Forces,” we have construed those terms to have essentially the same meaning as that which 1 8 U.S.C. § 3267 
provides. Specifically, wc have opined that “the phrase ‘en^loyed by or accompanying* is a well understood 
reference to civilian employees of ihe militaiy establishment and to the dependents of military personnel." 
Memorandum for Fred M. Vinson, Jr., Assistam Attorney General, Criminal Division from Frank M. Wozencraft, 
Assistant Attorney General, Office of Legal Counsel, Re: HR. 11244. A BUI To Amend Title 18 of the United States 
Code to Give United States District Courts Jurisdiction of Certain Offenses Committed by Americans Outside The 
United States, and for Other Purposes (Aug. 23. 1967). It is. however, unclear whether the meaning of “en^loyed 
by Ihe armed forces" for purposes of the UCMJ extends to Department of Defense contractors as does section 3267. 
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a. Assault 

Section 113 of Title 18 proscribes assault within the special maritiine and territorial 
jurisdiction of the United States. '' Although section 113 does not define assault, courts have 
construed the term “assault” in accordance with its common law meaning. See, e.g.. United 
States V. Estrada-Femandez, 150 F.3d 491, 494 n.l (5th Cir. 1998); United States v. Juvenile- 
Male, 930 F.2d 727, 728 (9th Cir. 1991). At common law, an assault is an attempted battery or 
an act that puts another person in reasonable apprehension of bodily harm. See, e.g.. United 
States V. Bayes, 210F.3d 64, 68 (1st Cir. 2000). Section 113, as we explain below, sweeps more 
broadly than the common law definition of simple assault and sweqps within its ambit acts that 
would at common law constitute battery. We analyze below each form of assault section 113 
proscribes. 

First, we begin with the least serious form of assault: simple assault, which section 
113(aX5) proscribes.^^ This form of assault includes attempted battery. See, e.g.. United States 
V. Dupree, 544 F.2d 1050 (9th Cir. 1976).^ Courts have anployed various formulations of what 
constitutes an attempted battery. By the far most common formulation is that attempted battery 
is “a willful attempt to inflict injury upon the person of another.” United States v. Fallen, 256 


^ 18 U.S.C. .§113 provides in ftill: 

(a) Whoever, within the special maritime and territorial jurisdiction of the United States, is guilty of an assault shall 
be punished as follows: 

(1) Assault with intent to commit murder, by in^risoranent for not more than twenty years. ^ 

(2) Assault with intent to commit any felony, except murder or a felony under chapter 1 09A, by a fine 
under this title or imprisonment for not more than ten years, or both. 

(3) Assault with a dangerous weapon, with intent to do bodily harm, and without just cause or excuse, by a 
fine under this title or imprisonment for not more than ten years, or bodi. 

(4) Assault by striking, beating, or wounding, by a fine under this title or imprisonment for not more than 
six months, or both. 

(5) Simple assault, by a fine under this title or in^risonment for not mote fiian six months, or both, tn if the 
victim of the assault is an individual who has not attained the age of 1 6 years, by fine under this title or 
imprisonment for not more than 1 year, or both. 

(6) Assault resulting in serious bodily injury, by a fine under this title or imprisonment for not mote than 
fen years, or both. 

(7) Assault resulting in substantial bodily injury to an individual who has not attained the age of 1 6 years, 
by fine under this title or in^sonment for not mote than 5 years, or both. 

(b) As used in this subsection — 

(1) the tcim “substantial bodily injury" means bodily injury which involves — 

(A) a temporary but substantial disfigurement; or 

(B) a tempotary but substantial loss or irr^rainnent of the fimetion of any bodily manber, organ, or 
mental faculty; and 

(2) the term “serious bodily injury” has the meaning given that term in section 1365 of this title, 

“ Simple assault carries a penalty of not more than six months’ imprisonment, a fine, or both. If, however, the 
victim under age 16, the defendant faces a penalty of up to one year’s imprisonment, a fine, or both. See 18 U S C 
|113(aX5). 

As the Seventh Circuit has explained, this latter type of assault is drawn fi-om tort law. See United States v Bell 

505 F.2d 539, 540-41 (7thCir. 1974). See n/soLaFaveaf746{same), 
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F.3d 1082, 1088 (11th Cir. 2001), cert, denied, 534 U.S. 1170 (2002). See United States v. 
McCulHgan, 256 F.3d 97, 102-03 (3d Cir. 2001) (same); Juvenile Mate, 930 at 728 (same). An 
assault at common law does not require actual physical contact. If the defendant does make such 
contact, it does not preclude a charge of simple assault. See Dupree, 544 F.2d at 1052 (“[A]n 
assault is an attempted battery and proof of a battery will support conviction of assault”); Cf. 
Bayes, 210 F.3d at 69 (“in a prosecution for simple assault . . , , it is sufficient to show that the 
defendant deliberately touched another in a patently offensive manner without justification or 
excuse”). The att«npted battery form of assault is, like all other forms of attempt, a specific 
intent crime. See Wayne R. LaFave and Austin W. Scott, Jr., Substantive Criminal Law § 7.16, 
at 312 (1986) (“LaFave & Scott”). Thus, the defendant must have specifically intended to 
commit a battery— i.e., he must have specifically intended to “to cause physical injury to the 
victim.” See id: Some courts construe that physical injury to extend to offensive touchings. An 
offensive touching can be anything from attempting to spit on someone to trying to touch 
someone’s buttocks. See Bayes, 210 F.3d at 69; United States v. Frizzi, 491 F.2d 1231, 1232 (1st 
Cir. 1974). See also United States v. Whitefeather, 275 F.3d 741, 743 (8th Cir. 2002) (urinating 
on victim was an offensive touching). And as one of the leading commentators explains, “[a]n 
attempt to commit any crime requires that the attempting party come pretty close to coinmitting 
it.” Wayne R. LaFave, Criminal Law, § 7,16, at 745 (3d ed. 2000) (“LaFave”). In the context of 
interrogations, if, for example, an interrogator attempted to slap file detainee, such an act would 
constitute simple assault. On the other hand, changing the detainee’s environment such as by 
altering the lighting or temperature would not constitute simple assault. 

Simple assault also includes the placement of another in reasonable apprehension of 
immediate bodily harm. To convict a defendant of this type of assault, the prosecution must 
establish that; (1) the defendant intended to cause apprehension of immediate bodily harm; (2) 
the victim actually experienced such apprehension; and (3) the defendant engaged in some 
conduct that reasonably arouses such apptehaision. See, eg.. United States v. Sheet, 665 F.2d 
983, 986-87 (9th Cir. 1982) (defendant’s actions must actually cause victim ^prehension); 
United States v. Sampson, No. 00-50689, 2002 WL 1478552, at *1 (9th Cir. July 10, 2002) 
(where defendant’s firing of a gun failed to fiighten police officer because he had not heard the 
gun fire or seen the defendant fire the gun the defendant had not committed simple assault); 
LaFave, § 7.16, at lAl?^ In interrogating a detainee, if interrogators were to, for example, show 
a detainee a device for electrically shocking him and to threaten to use it should he refuse to 
divulge information, such an action would constitute this type of assault. In so doing, the 
interrogator would have intended to cause apprehension of immediate bodily harm, it would have 
been reasonable for the detainee to experience such apprehension, and more than likely he would 
have experienced such apprehension. 

Second, section 1 13(a)(4) proscribes assault by “striking, beating, or wounding.”^* This 
crime requires only general intent. See, eg.. United States v. Felix, 996 F.2d 203, 207 (8th Cir. 


” Some courts have labeled this requirement of reasonable apprehension as the requirement that the defendant had 
the "present apparent ability” to inflict harm. See Fatten, 256 F.3d at 1088 (defendant’s "repeated assertion that he 
had a gun and was willing to use it" sufficed to establish that the defendant had the “present aHiarent ability” to 
haim victim). Under either formulation, the inquiry is still one that looks to whether the circumstances would have 
caused a reasonable person to thiiik that the defendant would harm her. 

” This form of assault catties a penalty of up to six months’ imprisonment, a fine, or both. 18U.S.C. § 113(aX4). 
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1993) (general intent crime). Courts have construed this section to preclude essentially what at 
common law would have been simple battery. See, e.g.. United States v. Chavez, 204 F.3d 1305, 
1317 (11th Cir. 2000); United States v. Buran, 127 F.3d 911, 915 (10th Cir. 1997). By contrast 
to the simple assault section 1 13(a)(5) proscribes, this subsection requires that a defendant make 
physical contact with the victim. See Estrada-Femandez, 150 F.3d at 494; United States v. 
Johnson, 6i7 F.2d 1224; 1242 n.26 (9th Cir. 1980). Notably, however, assault by striking, 
beating, or wounding “requires no particular degree of severity in the injury” to the victim. 
Felix, 996 F.2d at 207. See Chavez, 204 F.3d at 1317 (same). Because this Section requires 
physical contact, interrogation methods that do not involve physical contact will not run afoul of 
this section. 

Before turning to the remaining types of assault that section 113 proscribes, it bears 
noting that both simple assault and assault by striking, beating or wounding are punishable by a 
maximum sentence of six months’ imprisonment, a fine, or both. See 18 U.S.C. § 113(aX5); id. 
§ 113(a)(4).^’ Because the maximum sentaice for each of these crimes is less than a year, 
charges brought against a member of the Armed Forces subj ect to the UCMJ or those employed 
by or accompanying the Armed Forces for either of these crimes would not bring drat member 
within the scope of 18 U.S.C. § 3261(a). As a result, a member of the Armed Forces engaging in 
such conduct at a military base, such as GTMO, would be within the special maritime and 
territorial jurisdiction of the United States and could be prosecuted for this offense in an Article 
in court, subject, of course, to any defenses or any protections stemming from the exercise of the 
President’s constitutional authority. If, however, members of the Armed Forces were engaging 
in such conduct on a foreign state’s military base, they would not be covered by 3261(a) nor 
would they be within the special maritime and territorial jurisdiction. The remaining types of 
assault prohibited under section 1 13(a) addressed below would, however, bring a member of the 
Armed Forces or someone employed by or accompanying the Armed Forces squarely within 
section 3261(a). 

Section 113 proscribes assault resulting in “serious bodily injury” and assault resulting in 
“substantial bodily injury to an individual who has not attained the age of 1 6 years.” 1 8 U.S.C. § 

1 13(a)(6); iri § 113(aX7). These crimes are general intent crimes. See, e.g.. United States v. 
Belgard, 894 F.2d 1092, 1095 n.l (9th Or. 1990); Felix, 996 F.2d at 207. To establish assault 
resulting in serious bodily iigury, the prosecution must prove that the defendant “assault[ed] the 
victim and that the assault happen[edj to result” in the necessary level of injury. United States v. 
Davis, 237 F.3d 942, 944 (8th Cir. 2001). “Serious bodily injury” is defined as "bodily injury 
which involves ... a substantial risk of death; . . . extreme physical pain; . . . protracted and 
obvious disfigurement; or . . . protracted loss or impairment of the function of a bodily member, 
organ, or mental faculty.” 18 U.S.C. § 1365(g)(3) (2000); see id § 113(b)(2) (“[Tjhe temi 
•serious bodily injury’ has the meaning given that term in section 1365 of this title. ”).^'’ By 
contrast, section 1 13(b)(1) defines “substantial bodily injury” as “bodily injury which involves . 

“ If, however, an individual were charged with the suqsle assault of a person “who has not attained the age of 1 6 
years," that individual would &ce a maximum sentence of up to one year in prison. This charge still would not 
bring a member of the Araied Forces or those accompanying or employed by the Armed Forces within section 
^2SI(a)’s coverage because the conduct must constitute an offense punishable by mote than a year in prison. 

IS U.S.C § 1365(gX4) i^het defines "bodily injury” to mean: (1) “a cut, abrasion, bruise, bum, or 
disfigurement ; (2) physical pain' ; .13) “illness”; (4) “impairment of the function of a bodily member, o^an, or 
mental faculty"; (5) "or any other injury to the body no matter how temporary." 
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. a tonporary or substantial disfigurement; or ... a temporary but substantial loss or impainnent 
of the function of any bodily member, organ, or mental faculty.” Id. § 113(b)(1). Thus, an 
assault resulting in serious bodily injury requires a more severe injury, that in some instances 
may have a more lasting impact on the victim than that which might be considered “substantial 
bodily injury.” 

No court has definitively addressed the minimum thresholds of injury necessary to rise to 
the level of “substantial bodily injury” or “serious bodily injury,” respectively. Nonetheless, 
repotted opinions regarding these crimes offer some idea as to the severity and type of injuries 
that would be sufficient to establish violations of these subsections. With respect to substantial 
bodily injury, for example, a defendant was convicted of assault resulting in substantial bodily 
injury for injuries to the victim that included: firacturing the victim’s ricull, burning his face, and 
biting him, which left a human bite mark on the victim’s leg. See United States v. Brown, 287 
F.3d 684, 687 (8th Cir. 2002). And in In re Murphy, No. 98-M-168, 1998 WL 1179109 
(W.D.N.Y. June 30, 1998), the magistrate concluded that “a loss of consciousness and a two-day 
stay in the sick room could qualify as allegations of substantial bodily injury.” Id. at *6. With 
respect to serious bodily injury, evidence establishing that the victim’s cheekbone and eye socket 
were fiactured, and a large laceration created, requiring the victim to undergo reconstructive 
surgery and leaving her suffering fi-om a permanent disfigurement, established that she had 
suffered serious bodily injury. See United States v. Waloke, 962 F.2d 824, 827 (8th Cir. 1992). 
With regject to “serious bodily injury,” in United States v. Dennison, 937 F.2d 559 (lOfii Cir. 
1991), the Tenth Circuit concluded that the infliction of seven lacerations over the victim’s neck 
and chest that required extensive suturing and had produced scarring “involve[ing] a ‘substantial 
risk of . . . protracted and obvious disfigurement.’” Id. at 562. And in United States v. Brown, 
276 F.3d 930 (7th Cir.), cert, denied, 123 S. Ct. 126 (2002), the Seventh Circuit concluded that 
tire fearing of a muscle in the victim’s calf and leg that required hospitalization and crutches did 
not constitute protracted loss or impairment of the fiinction of the leg nor did it cause 
disfiguremait within the meaning of section 1365(g). See id. at 931-32. Nonetheless, the court 
concluded that because the victim had suffered from extreme pain for eight days due to the 
injuries sustained to his leg, he had suffered serious bodily injiuy. See id. 

It bears emphasizing that for the purposes of sections 113(a)(6) and 113(a)(7) the 
concepts of serious bodily injury and substanti^ bodily injury include injury to an individual’s 
mental faculties. See, e.g.. United States v. Lowe, 145 F.3d 45, 53 (1st Cir. 1998); 18 U.S.C. § 
113(b)(1)(B); id. § 1365(g)(3). We have not, however, found any reported cases in which a 
mental harm absent physical contact constituted assault. For example, in Lowe, the only reported 
case in which mental harm fulfilled the serious bodily injury requirement for the purposes of 
assault under this section, the defendant kidnapped and raped the victim and this physical 
brutality caused her mental harm. See id. at 48. We note that with the exception of the 
undefined reference to “mental faculties,” all of the injuries described in the Statute cormote 
some (and more likely extensive) physical contact with the victim. In defining substantial bodily 
injiny, for example, the statute speaks in terms of disfigurement, or loss of the function of some 
bodily member or organ. In the case of serious bodily injury, the stamte reaches more serious 
injuries to include those injuries that bear a substantial risk of death, result in extreme physical 
pain, as well as protracted disfigurement or the impairment of a bodily member or organ. The 
“impairment” of one’s “maita! faculty” might be construed in light of the obvious physical 
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contact required for all other injuries listed in the statute. Moreover, these crimes must be 
construed consistently with the common law definitions of assault and battery. Simple assault, 
as we explained above, is a specific intent crime and requires no physical contact. By contrast, 
battery is a general intent crime and requires physical contact. Courts have construed assault 
resulting in serious bodily harm to require only general intent, rendering it aldn to battery in that 
regard and thereby suggesting that it too requires acmal physical contact. Indeed, the only other 
genera! intent crime under section 1 13 is assault by striking, beating, or wounding. Courts have 
construed that form of assault to be the equivalent of simple battery, requiring actual physical 
contact as an element. Thus, given the requisite intent and remainder of the other injuries that 
constitute serious bodily injury or substantial bodily injury, we believe the better view of these 
forms of assault is that they require actual physical contact. Indeed, no court has found mental 
harm in the absence of physical contact sufficient to satisfy the requisite injury. Nonetheless, we 
cannot conclude with certainty that no court would make such a finding. 

In the context of interrogations, we believe that interrogation methods that do not involve 
physical contact will not support a charge of assault resulting in substantial injury or assault 
resulting in serious bodily injury or substantial bodily injury. Moreover, even minimal physical 
contact, such as poking, slapping, or shoving the detainee, is unlikely to produce the injury 
necessary to establish either one of these types of assault. 

Section 113(a)(3) prohibits “assault with a dangerous weapon, with intent to do bodily 
harm, and without just cause or excuse.” To establish this type of assault, the prosecution must 
prove that the defendant “(1) assaulted the victim (2) with a dangerous weapon (3) wiUi the 
intent to do bodily harm." Estrada-Femandez, 150 F.3d ait 494. - See also United States v. 
Gibson, 896 F.2d 206, 209 (6th Cir. 1990) (to establish assault with a dangerous weapon, the 
prosecution must establish that the defendant acted with the specific intent to commit bodily 
harm). It does not, however, require the defendant to make physical contact with the victim. See 
Estrada-Femandez, 150 F.3d at 494; United States v. Duran, 127 F.3d 91 1 (lOtb Cir. 1997). It 
is also therefore not necessary for the victim to have suffered actual bodily injury. See United 
States V. Phelps, 168 F.3d 1048, 1056 (8th Cir. 1999) (“The government is required to present 
sufficient evidence only that the appellant assaulted the victim with an object capable of 
infhcting bodily injury, and not that the victim actually suffered bodily injury as a result of the 
assault.”) (emphasis added). 

Although the statutory text provides that this type of assault must be committed “without 
just cause or excuse,” courts have held that the prosecution is not required to establish the 
absence of just cause or excuse. Instead, these are affirmative defenses for which the defendant 
bears the burden. See United States v. Guilbert, 692 F.2d 1340, 1343 (1 1th Cir. 1982); United 
States V. Phitlippi, 655 F.2d 792, 793 (7th Cir. 1981); Hockenberry v. United States, 422 F.2d 
171, 173 (9th Cir. 1970); United States v. Peters, 476 F. Supp. 259, 262 (B.D. Wis. 1979). See 
also United States v. Jackson, No. 99-4388, 2000 WL 194284, at *2 (4th Cir. Feb. 18, 2000) 
(unpublished opinion) (following Guilbert).^' 


Although it could he aigued that this subsection’s express mention of “just cause or excuse" indicate that such 
defenses are not available with nspect to the other types of assault under section 1 13 , we believe that the better view 
is that ftese affirmative defenses remain available. As we explain infra Part IV, absent a clear statement eliminating 
such defenses, they remain available. 
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An item need not fall within the classic examples of dangerous weapons — e.g., a knife or 
a gun — to constitute a “dangerous weapon” for the puiposes of section 1 13(a)(3). Instead, the 
touchstone for whether an object is a “dangerous weapon” is whether it has been used in a 
manner likely to cause serious injury. See Guilbert, 692 F.2d at 1343; United States v. 
LeCompte, 108 R3d 948 (8th Cir. 1997); Untied States v. Bey, 667 F.2d 7, 11 (5th Cir. 1982) 
(“[Wjhat constitutes a dangerous weapon depends not on the nature of the object itself but on its 
capacity, given the manner of its use to endanger life or inflict great bodily harm.”) (internal 
quotation marks and citation omitted). See also United States v. Riggins, 40 F.3d 1055, 1057 
(9th Cir. 1994) (quoting Guilbert with approval). For example, courts have found that a 
telephone receiver and a broom handle can be, under certain circumstances, “dangerous 
weapons.” See LeCompte, 108 F.3d at 952 (telephone receiver); Estrada-Femandez, 150 F.3d 
491 (broom or mop handle). For that matter, a speeding car could constitute a dangerous 
weapon. See United States v. Gibson, 896 F.2d 206, 209 n.l (6th Cir. 1990). At a minimum, 
however, it requires that a defendant employ some object as a dangerous weapon. Ultimately, 
whether or not an item constitutes a dangerous weapon is a question of fact for a jury. See 
Riggins, 40 F.3d at 1057; Phelps, 168 F.3d at 1055. As the Fourth Circuit has explained, “[t]he 
test of whether a particular object was used as a dangerous weapon is not so mechanical that it 
can be readily reduced to a question of law. Rather, it must be left to the jury to determine 
whether, under the circumstances of each case, the defendant used some instrumentality, [or] 
object, ... to cause death or serious injury.” United States v. Sturgis, 48 F.3d 784, 788 (4th Cir. 
1995 ).^^ 


Here, so long as the interrogation method does not involve a dangerous weapon, this type 
of assault has not been conunitted. Physical contact would be insufficient to demonstrate this 
type of assault. Methods of interrogation that involve alterations to the detainee’s cell 
environment would not be problematic under this section, not only because no dangerous 
weapon would have been used, but also because such alterations are unlikely to involve the 
necessary intent to inflict bodily injury. 

Finally, section 113 prohibits assault with intent to commit murder and assault with the 
intent to commit any other felony except murder or sexual abuse crimes.^^ 18 U.S.C. § 
113(a)(I)-(2). Both of these crimes are specific intent crimes — the former requiring that the 
individual specifically intend to commit murder and the latter requiring the intent to commit a 
felony, such as maiming or torture. See. e.g.. United States v. Perez, 43 F.3d 1131, 1137-38 (7th 
Cir. 1994). See also 18 U.S.C. § 114 (prohibiting maiming within the special maritime 
jurisdiction); id. § 2340A (prohibiting torture outside the United States). Although neither of 
these crimes requires actual physical contact with the victim, demonstrating the requisite intent 
may be more difficult to establish absent such contact. Here, as long as the interrogators do not 
intend to murder the detainee, they will not have run afoul of section 1 13(a)(1). Moreover, as to 

” We note that one court has construed “dangerous weapon” to include the use of one’s body parts. In Sturgis, the 
Fourth Circuit concluded that the defendant’s teeth and mouth constituted a dangerous weapon where ah HIV 
positive inmate bit the ofBcer in an effort to infect the officer with HIV and the bites inflicted wounds that bled 
“profusely,” 48 f.3d at 788. 

7’ Assault with intent to commit murder carries a maximum penalty of 20 years’ imprisonment. See 18 U.S.C. § 

1 1 3(a){ 1 ). Assault with the inttiht to commit any other felony may be punished by up to 1 0 years’ inmrisonment, a 
fine, or both. See id. § 1 13(a)(2). 
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section 1 13(a)(2), the intent to torture appears to be the most relevant. As we will explain infra 
Part n.C.2, to satisfy this intent element, the interrogator would have to intend to cause other 
severe physical pain or suffering or to cause prolonged mental harm. Absent such intent, the 
interrogator would not have committed assault with intent to torture. We caution, however, that 
specific intent, as will be discussed in more detail in Part n.C.2., can be inferred fi’om the factual 
circumstances. See also United States v. Hinton, 31 F.3d 817, 822 (9th Cir. 1994).^'* 

b. Maiming 

Another criminal statute applicable in the special maritime and territorial jurisdiction is 
18U.S.C.§ 114. Section 114 makes it a crime for an individual (1) “with the intent to torture (as 
defined in section 2340), maim, or disfigure” to (2) “cutQ, biteQ, or slit[] the nose, ear, or lip, or 
cut[] out or disableQ the tongue, or put[] out or destroy!] an eye, or cutQ off er disable[] a limb 
or any member of another person.” 18 U.S.C. § 114. It further prohibits individuals from 
“throw[ing] or pourjing] upon another person any scalding water, corrosive acid, or caustic 
substance” with like intent. Id?^ 

The offense requires the specific intent to torture, maim or disfigure. See United States v. 
Chee, No. 98-2038, 1999 WL 261017 at *3 (10th Cir. May 3, 1999) (maiming is a specific intent 
crime) (unpublished opinion); see also United States v. Salamanca, 990 F.2d 629, 635 (D.C. Cir. 
1993) (where defendant inflicted “enough forceful blows to split open [the victim’s] skull, 
shatter his eye socket, knock out three of his teeth, and break his jaw” requisite specific intent 
had been established.). Moreover, the defendant’s method of maiming must be one of the types 
the statute specifies — i.e., cutting, biting, slitting, cutting out, disabling, or putting out — and the 
injury must be to a body part the statute specifies — ^i.e., the nose, ear, lip, tongue, eye, or limb. 
See United States v. Stone, 472 F.2d 909, 915 (5th Cir. 1973). Similarly, the second set of acts 
applies to a very narrow band of conduct. It applies only to the throwing or pouring of some sort 
of scalding, corrosive, or caustic substance. See id. 


Although section 1 13 appears to encompass a wide range of conduct, particularly simple assault and assault by 
striking, beating or wounding, we note that there are no reported cases in which seepon 113 charges have been 
brought against a federal officer — FBI, DEA, conectional officer or any other federal officer. Certainly, in the 
course of congjletmg their duties, federal officers will invariably at some point touch or atten^it to touch individuals 
in a way that they would view as offensive, such as during the course of an arrest or in restraining an unruly inmate. 
Nonetheless, charges are not brought against officers for such conduct. For reasons explained in Part HA., such 
actions by officers arc not acts that we view as criminal. 

Section 1 14 provides in full: 

Whoever, within the special maritime and territorial jurisdiction of the United States, and with 
intent to torture {as defined in section 2340), maim, or disfigure, cuts, bites, or slits the nose, eat. 
or lip, or cuts out or disables the tongue, or puts out or destroys an eye, or cuts offer disables a 
limb or any member of another person; or 

Whoever, witliin the special maritime and tetrilorial jurisdiaion of the United Stales, and with like 
intent, throws or pours upon another person, any scalding water, coiTosivc acid, or caustic 
substance — - 

Shall be fined under this title or imprisoned not more than twenty years, or both. 
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Here, so long as the interrogation methods under contemplation do not involve the acts 
enumerated in section 1 1 4, the conduct of those interrogations will not fall within the purview of 
this statute. Because the statute requires specific intent, i.e., the intent to maim, disfigure or 
torture, the absence of such intent is a complete defense to a charge of maiming. 

c. Interstate Stalking 

Section 2261A of Title 18 prohibits “[wjhoever . . . travels in interstate or foreign 
conunerce or within the special maritime and territorial jurisdiction of the United States . . . with 
the intent to MU, injure, harass, or intimidate another person, and in the course of, or as a result 
of such travel places that person in reasonable fear of the death of, or serious bodily injury to 
that person.”^® Thus, there are three elements to a violation of section 2261 A: (1) the defendant 
traveled in interstate or foreign commwce or within the special maritime and territorial 
jurisdiction; (2) he did so with the intent to injure, harass, intimidate another person; (3) flte 
person he intaaded to harass or injure was reasonably placed in fear of death or serious bodily 
injury, as a result of that travel. See United States v. Al-Zubaidy, 283 F.3d 804, 808 (6th Cir.), 
cert, denied, 122 S. Q. 2638 (2002). 

To establish the first element, the prosecution need only show that the defendant engaged 
in interstate travel. Section 2261 A also applies to “travel[] . . . -within the special maritime and 
territorial jurisdiction of the United States.” 1 8 U.S.C. § 2261A(1) (emphasis added). See also 
National Defense Authorization Act for Fiscal Year 1997, H. Conf. Rep. No. 104-724, at 793 
(1996) (the statute was intended to apply to “any incident of stalMng involving interstate 


Section 2261A provides in lull: 

Whoever — 

( 1 ) travels in interstate or foreign commerce or within the special maritiine and teihtorial 
jurisdiction of the United States, or enters or leaves Indian country, with the intent to kill, 
injure, harass, or intiniidate another person, and in the course of, or as a result of, such 
travel places that person in reasonable fear of the death of, or serious bodily injury to, that 
person, a member of the immediate family (as defined in section 1 1 S) of that person, or 
Che spouse or infimate partner of that person; or 

(2) with the intent — 

(A) to loll or injure a person in amther State or tribal jurisdiction or within die 
special maritiine ami tenitmial jurisdiction of the United States; or 

(B) to place a person in another State or tribal jurisdiction, or within the special 
maritime and lemtorial jurisdiction of the United States, in reasonable fear of 
die death of, or serious bodily injury to — 

(i) that person; 

(ii) a member of the immediate family (as defined in section 1 15) of 
that person; or 

(iii) a spouse or intimate partner of that person, 

uses the mail or any &cility of interstate or foreign conunerce to engage in a 
course of conduct that places that person in reasonable fear of the death of, or 
serious bodily injury to, any of the persons described in clauses (i) through (iii), 

shall be punished as provided in section 2261(b). 
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movement or which occurs on federal property”). Thus, travel simply within the special 
maritime and temtorial jurisdiction satisfies this element. As a result, proof that an individual 
traveled within a military base in a foreign state would be sufficient to establish this element. 

To establish the requisite intent, the prosecution must demonstrate that the defendant 
undertook the travel with the specific intent to harass, or intimidate another. See Al-Zubaidy, 283 
F.3d at 809 (the defendant “must have intended to harass or injure [the victim] at the time he 
crossed the state line”). Thus, for example, a member of the Armed Forces who traveled to a 
base solely pursuant to his orders to be stationed there, and subsequently came to be involved in 
the interrogation of operatives, would lack the requisite intent. He would have traveled for the 
purpose of complying with his orders but not for the purpose of harassment. Nevertheless, 
because travel within the special maritime and territorial jurisdiction is also covered, the intent to 
travel within that base for the purpose of intimidating or harassing another person would satisfy 
the intent element. 

In determining whether the third element has been demonstrated, a court will look to the 
defendant’s entire course of conduct. See id. This third element is not fiilfilled by the mere act 
of travel itself. See United States v. Crawford, No. 00-CR-59-B-S, 2001 WL 185140, at *2 (D. 
Me. Jan. 26, 2001) (“A plain reading of the statute makes clear that the statute requires the actor 
to place the victim in reasonable fear, rather than, as Defendant would have it, that his travel 
place the victim in reasonable fear.”). Additionally, serious bodily injury has the same meaning 
as it does for assault resulting in serious bodily injury. See 18 U.S.C. § 2266(6) (for the purposes 
of section 2261A “[t]he term ‘serious bodily injury’ has the meaning stated in [18 U.S.C. §] 
2119(2)”); id § 2119(2) (“serious bodily injury” is defined in 18 U.S.C. § 1365); id. § 113 
(section 1365 defines “serious bodily injury” for the purposes of “assault resulting in serious 
bodily injury”). Thus, an individual must have a reasonable fear of death or a reasonable fear of 
“bodily injury which involves ... a substantial risk of death; . . . extreme physical pain . . . 
protracted and obvious disfigurement; or . . . protracted loss or impairment of the function of a 
bodily member, organ, or mental faculty.” Id. § 1365(g).’’ 

C, Criminal Prohibitions Applicable to Conduct Occurring Outside the Jurisdiction of 
the United States 

There are two criminal prohibitions that apply to the conduct of U.S, persons outside the 
United States; the Wax Crimes Act, 18 U.S.C. § 2441, and the prohibition against torture, 18 
U.S.C. §§ 2340-2340A. We conclude that the War Climes Act does not apply to the 
interrogation of al Qaeda and Taliban detainees because, as illegal belligerents, they do not 
qualify for the legal protections under the Geneva or Hague Conventions that section 2441 
enforces. In regard to section 2340, we conclude that the statute, by its terms, does not apply to 
interrogations conducted within the territorial United States or on permanent military bases 
outside the territory of the United States. Nonetheless, we identify the relevant substantive 


^'The use of such intenogalion techniques as alterations in the lighting, e.g., around the clock lighting of the cell, or 
changes in the detainee's diet, e.g., using something akin to the Nutraloaf used in prisons, could not be said to 
reasonably cause a detainee to fear for his hfe or to fear that he will suffer serious bodily injury. It is important, 
however, to bear in mind that the entire course of the interrogations must be examined to deteimine whether the 
person has been reasonably placed in fear of death or serious bodily injury. 
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standards regarding the prohibition on torture should interrogations occur outside that 
jurisdictional limit. 

1. War Crimes 

Section 244 1 of Title 1 8 criminalizes the commission of war crimes by U.S . nationals and 
members of the U.S. Armed Forces.^® It criminalizes such conduct whether it occurs inside or 
outside the United States, including conduct within the special maritime and territorial 
jurisdiction. See id. § 2441(a). Subsection (c) of section 2441 defines “war crimes” as (1) grave 
breaches of any of the Geneva Conventions; (2) conduct prohibited by certain provisions of the 
Hague Convention IV, Hague Convention IV Respecting the Laws and Customs of War on 
Land, Oct.l8, 1907, 36 Stat. 2277;^® or (3) conduct that constitutes a violation of common 
Article 3 of the Geneva Conventions. We have previously concluded that this statute does not 
apply to conduct toward the members of al Qaeda and the Taliban. See Treaties and Laws 
Memorandum at 8-9. We reached this conclusion because we found al Qaeda to be a non- 
governmental terrorist organization whose members are not legally entitled to the protections of 


Section 2441 provides in fiill: 

(a) Offense. — Whoever, whether inside outside the United States, conanits a war crime, in any 
of the circumstances described in subsection (b), shall be fined under this title or imprisoned for 
life or any term of years, or both, and if death results to the victim, shall also be subject to the 
penalty of death. 

(b) Circumstances. — The circumstances referred to in subsection (a) are that the person 
conunitting such war crime or the victim of such war crime is a member of the Armed Forces of 
the United States or a national of the United States (as defined in section 101 of the Immigration 
and Nationality Act). 

(c) Definition. — As used in this section the term ‘war crime’ means any conduct — 

(1) defined as a grave breach in any of the.interaationa! conventions signed at Geneva 12 August 
1949, or any protocol to such convention to which the United States is a party; 

(2) prohibited by Article 23, 25, 27, or 28 of the Annex to the Hague Convention IV, Respecting 
the Laws and Customs of War on Land, signed 18 October 1907; 

(3) which constitutes a violation of common Article 3 of the international conventions signed at 
Geneva, 12 August 1949, or any protocol to such convention to which the United States is a party 
and which deals with non- international armed conflict; or 

(4) of a person who, in relation to an armed conflict and contrary to the provisions of the Protocol 
on Prohibitions or Restrictioirs on the Use of Mines, Booby-Tr^s and Other Devices as amended 
at Geneva on 3 May 1 996 (Protocol 11 as amended on 3 May 1 996), when the United States is a 
party to such Protocol, willfully kills or causes serious injury to civilians. 

” With respect to the Hague Convention TV, section 2441(cX2) criminalizes conduct barred by articles 23, 25, 27, 
28, of the Annex to the Hague Convention IV: Under (he Hague Convention, the conduct in these articles, like all of 
the regulations the Annex contains, is prohibited solely as between parties to the Convention. Hague Convention 
IV, art. 2 (“The provisions contained in the Regulations referred to in Article 1 , as well as in the present Convention, 
do not ap^ly except between Contracting Powers, and then only if all the belligerents are parties to the 
Convention.”). Since Afghanistan is not a party to the Hague Convention IV, no argument could be made that the 
Oanvention covers the Taliban. As a non-state, a) Qaeda is likewise not a party to the Hague Convention IV. 
Moreover, Hague Convention IV requires that belligerents meet the same requirements that they must meet in order 
to receive the protections of GPW, which al Qaeda, and the Taliban do not meet. Thus, conduct toward enemy 
combatants in the current war would not fall wilfam the conduct proscribed by these articles. 
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GPW. Since its members cannot be considered to be POWs under the Convention, conduct 
toward members of al Qaeda could not constitute a grave breach of the Geneva Conventions. 
See 1 8 U.S.C. § 2441(c)(1). We further found that common Article 3 of the Geneva Conventions 
covers either traditional wars between state parties to the convention or non-intemationa) civil 
w^, but not an international conflict with a non-govemmental terrorist organization. As a 
result, conduct toward members of al Qaeda could not constitute a violation of common Article 
3, see Treaties and Law Memorandum at 9, and thus could not violate Section 2441(c)(3). 

We also concluded that the President had reasonable grounds to find that the Taliban had 
failed to meet the requirements for POW status under GPW. See Memorandum for Alberto R. 
Gonzales, Counsel to the President, from Jay S, Bybee, Assistant Attorney General, Re: Status 
of Taliban Forces Under Article 4 of the Third Geneva Convention of 1949 at 3 (Feb. 7, 2002). 
On February 7, 2002, the President determined that these treaties did not protect either the 
Taliban or aj Qaeda. See Statemait by White House Press Secretary Aii Fleischer, available at 
http://www.us-mission.ch/press2002/0802fleischerdetainees.htm (Feb. 7, 2002).'*® 

Thus, section 2441 is inapplicable to conduct toward members of the Taliban or al Qaeda. 
We further note that the Treaties and Law Memorandum is the Justice Department’s binding 
interpretation of the War Crimes Act, and it will preclude any prosecution under it for conduct 
toward members of the Taliban and al Qaeda. See Letter for William H. Taft, TV, Legal Adviser, 
Department of State, from John C. Yoo, Deputy Assistant Attorney General, and Robert J. 
Delahunty, Special Coimsel, Office of Legal Counsel (Jan. 14, 2002). 

2. 18U.S.C.§§2340-2340A 

Section 2340A of Title 1 8 makes it a criminal offense for any person “outside the United 
States [to] commitO or attempt[] to commit torture.”*' The statute de&es “the United States” as 
“all areas under the jurisdiction of the United States including any of the places described in” 18 
U.S.C. § 5,*’ and 18 U.S.C.A. § 7.‘” 18 U.S.C. § 2340(3)." Therefore, to the extent that 


^ See also Fad Sheet: Status of Detainees at Guantanamo available at 
http://www.whitebouse.gOv/news/releases/2002/02/20020207-13.html. 

It convicted of torture, a defendant feces a fine or up to twenty years’ imprisonment or both. If however, the act 
resulted in the victim’s death, a defendant may be sentenced to life imprisonment or to death. See 18 U.S.Cjt.. § 
23(40A(a). Whether death results from the act also affects the applicable statute of limitations. Where death does 
not result, the statute of limitations is eight years; if deafii results, there is no statute of limitations. See 18 U.S.CA. 
§ 3286(b) (West Supp. 2002); id. § 2332b(gX5)(B) (West Supp. 2002). Section 2340A as originally enacted did not 
provide for the deafli penalty as a punishment See Onmibus Crime Bill, Pub. L No.103-322, Title VI, Section 

60020, 108 Star 1979{1994)(amending section 2340A to provide for the death penalty); H. R, Conf. Rep. No. 103- 

71 1, at 388 (1994) (noting that the act added the death penalty as a penalty for torture). 

Most tecenUy, the USA PATRIOT Act, Pub. L No. 107-56, 1 15 Sut. 272 (2001), amended section 234QA 
to expressly codify the offense of conspiracy to commit twture. Congress enacted this amendment as part of a 
broader effort to ensure that individuals engaged in the planning of tenorist activities could be prosecuted 
irrespective of where the activities took place. See H. R. Rep. No. 107-236, at 70 (200!) (discussing the addition of 

“conspiracy” as a separate offense for a variety of "Federal tenorism offensefs)"). 

18 U.S.C. § 5 (2000) provides; “The term ‘United States’, as used in this title in a territorial sense, includes all 
places and waters, continental or insular, subject to the jurisdiction of the United States, except the Canal Zone.” As 
we understand it, the persons discussed in this memorandum are not within United States as it is defined in section 
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interrogations take place within the special maritime and territorial jurisdiction, such as at a U.S. 
military base in a foreign state, the interrogations are not subject to sections 2340-2340A. If, 
however, the interrogations take place outside the special maritime and territorial jurisdiction and 
are otherwise outside the United States, the torture stahite applies. Thus, for example, 
interrogations conducted at GTMO would not be subject to this prohibition, but interro^tions 
conducted at a non-U.S. base in Afghanistan would be subject to section 2340A.^^ 

Moreover, we note that because the statute crimmalizes conduct only when it is 
conunitted outside the United States — which under section 2340(3) means it must be committed 
outside the special maritime jurisdiction — the proviso contained in 18 U.S.C.A. § 7(9) excluding 
those persons covered by 18 U.S.C. § 3261(a) does not apply. As discussed above, this proviso 
excluding members of the Armed Fences, those employed by the Aimed Forces or the 
Department of Defense, and those persons accompanying membere of the Armed Forces or their 
employees applies only when their conduct is a felony if committed within the special maritime 
and territorial jurisdiction of the United States. See id. Here, the conduct under section 2340A is 
a felony only when committed outside the special maritime and territorial jurisdiction. Thus, so 
long as members of the Armed Forces and those accompanying or employed by the Armed 
Forces are in an area that 18 U.S.C. § 7 defines as part of the special maritime and territorial 
jurisdiction, they too are within the special maritime and territoriri jurisdiction for the purposes 


^^18 U.S.C. § 7, as discussed supra Part n.B., delines the special maritime and territorial jurisdiction of the United 
States. 

" The statute further includes those places described in 49 U.S.C § 46501(2) (2000), which sets forth the special 
aircraft jurisdiction. Under section 46501(2), the special aircraft jurisdiction includes “any of the following aircraft 
In flight": 

(A) a civil airctaft of the United States. 

(B) an aircraft of the armed forces of the United States. 

(C) another aircraft in the United States. 

(D) another airctaft outside the United States — 

(i) that has its next scheduled destination ce last place of departure in the United States, if 
the airctaft next lands in the United States; 

(ii) on which an individual commits an offense (as defined in the Convention for the 
Suj^ression of Unlawful Seizure of Aircraft) if the aircraft lands in the United States 
with the individual still on the aircraft; or 

(iii) against which an individual commits an offense (as defined in subsection (d) or (e) of 
article I, section I of the Convention for the Suppression of Unlawful Acts against the 
Safety of Civil Aviation) if the aircraft lands in the United States with the individual still 
on the aircraft. 

(E) any other aircraft leased without crew to a lessee whose princpal place of business is in the 
United States or, if the lessee does not have a principal place of business, whose permanent 
residence is in the United States. 

(Emphasis added). 

We also note that there ate several statutes that would permit the prosecution of individuals who, while not 
conducting the interrogations themselves, were otherwise involved in the interrogations. Section 2340A(c) 
expresJy criminalizes conspiracy to commit torture. 18 U.S.C § 2339A makes it an offense to “provideQ material 
support or resources or concealQ or disguisef) the nature, location, source, or ownership of material support or 
resources, knowing or intending that they ate to be used in preparation for, or carrying out, a violation of section 
2340A.” Id. § 2339A(a), As a g^eral matter, die federal criminal code also provides for accessory liability. See 18 
U.S.C § 2 (accessory punishable as principal): 1 8 U.S.C § 3 (accessory after the fact). 
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of the conduct section 2340A criminalizes. Accordingly, they are considered to be within the 
United States for purposes of that statute. The criminal prohibition against torture therefore 
would not apply to their conduct of interrogations at U.S. military bases located in a foreign 
state. If, however, such persons are involved in interrogations outside the special maritime and 
territorial jurisdiction and outside the United States, they are subject to the prohibition against 
torture as well as those criminal statutes applicable to the special maritime and territorial 
jurisdiction. 

Section 2340 defines the act of torture as an; 

act committed by a person acting under the color of law specifically intended to 
inflict severe physical or mental pain or suffering (other than pain or suffering 
incidental to lawful sanctions) upon another person within his custody or physical 
control. 

1 8 U.S.C.A. § 2340(1); see id. § 2340A. Thus, to establish the offense of torture, the prosecution 
must show that: (1) the torture occurred outside the United States; (2) the defendant acted under 
the color of law; (3) the victim was within the defendant’s custody or physical control; (4) the 
defendant specifically intended to cause severe physical or mental pain or suffering; and (S) that 
the act inflicted severe physical or mental pain or suffering. See also S. Exec. Rep. No. 101-30, 
at 6 (1990) (“For an act to be ‘torture,’ it must . . . cause severe pain and suffering, and be 
intended to eanse severe pain and suffering.”).^*’ 

At the outset we note that no prosecutions have been brought under section 2340A. 
There is therefore no ease law interpreting sections 2340-2340A. In light of this paucity of case 
law, we have discussed at length below the text of the stamte, its legislative history, and the 
judicial inteipretation of a closely related statute— the Torture Victims Protection Act— in order 
to provide guidance as to the meaning of the elements of torture. 

a. “Specifically Intended” 

To violate section 2340A, the statute requires that severe pain and suffering be inflicted 
with qjecific intent. See 18 U.S.C. § 2340(1). For a defendant to act with specific intent, he 
must expressly intend to achieve the forbidden act. See United States v. Carter, 530 U.S. 255, 
269 (2000); Black's Law Dictionary at 814 (7th ed. 1999) (defining specific intent as “[tjhe 
intent to accomplish the precise criminal act that one is later charged with”). For example, in 
Ratzlaf V. United States, 510 U.S. 135, 141 (1994), the statute at issue was construed to require 
that the defendant act with the “specific intent to commit the crime.” (Internal quotation marks 
and citation omitted). As a result, the defendant had to act with the express “purpose to disobey 
the law” for the mens rea element to be satisfied. Id. (internal quotation marks and citation 
omitted) 

Here, because section 2340 requires that a defendant act with the specific intent to inflict 
severe pain, the infliction of such pain must be the defendant’s precise objective. If the statute 


“ For ihe purposes of our analysis, we have assumed that interrogators would be acting under color of law and that 
the person interrogated would be within the custody or control of those interrogatois. 
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had required only general intent, it would be sufficient to establish guilt by showing that the 
defendant “possessed knowledge with respect to the actus reus of the crime.” Carter, 530 U.S. 
at 268. If the defendant acted knowing that severe pain or suffering was reasonably likely to 
result ffom his actions, but no more, he would have acted only with general intent. See id. at 
269; Black's Law Dictionary 813 (7th ed. 1999) (explaining that general intent “usu[ally] takes 
the form of recklessness (involving actual awareness of a risk and the culpable tatog of that 
risk) or negligence (involving blameworthy inadvertence)”). The Supreme Court has used the 
following example to illustrate the difference between these two mental states: 

[A] person entered a bank and took money finm a teller at gunpoint, but 
deliberately failed to make a quick getaway Ifom the bank in the hope of being 
arrested so that he would be returned to prison and treated for alcoholism. 

Though this defendant knowingly engaged in the acts of using force and taking 
money (satisfying “general intenf’), he did not intend permanently to deprive the 
bank of its possession of the money (failing to satisfy “specific intent”). 

Carter, 530 U.S. at 268 (citing 1 W. LaFave & A. Scott, Substantive Criminal Law § 3.5, at 315 
(1986)). 

As a theoretical matter, therefore, knowledge alone that a particular result is certain to 
occur does not constitute specific intent. As the Supreme Court explained in the context of 
murder, “the . . . coirunon law of homicide distinguishes . . . between a person who knows that 
another person will be killed as a result of his conduct and a person who acts with the specific 
purpose of taking another’s life[.]” United States v. Bailey, 444 U.S. 394, 405 (1980). ‘Tut 
differently, the law distinguishes actions taken ‘because of a given end fi’om actions taken ‘in 
spite’ of their unintended but foreseen consequences.” Vacco v. Quill, 521 U.S. 793, 802-03 
(1997). Thus, even if the defendant knows that severe pain will result from his actions, if 
causing such harm is not his objective, he lacks the requisite intent. While as a theoretical matter 
such knowledge does not constitute specific intent, juries are permitted to infer from the factual 
circumstances that such intent is present. See, e.g.. United States v. Godwin, 272 F.3d 659, 666 
(4th Cir. 2001); United States v. Karro, 257 F.3d 1 12, 1 18 (2d Cir. 2001); United States v. Wood, 
207 F.3d 1222, 1232 (10th Cir. 2000); Henderson v. United States, 202 F.2d 400, 403 (6th 
Cir. 1953). Therefore, when a defendant knows that his actions will produce the prohibited 
result, a jury will in all likelihood conclude that the defendant acted with specific intent. 

Further, an individual who acts with a good faith belief that his conduct would not 
produce the result that the law prohibits would not have the requisite intent. See. e.g.. South Atl 
Lmtd. Ptrshp. ofTenn. v. Reise, 218 F.3d 518, 531 (4th Cir. 2002). Where a defendant acts in 
good faith, he acts with an honest belief that he has not engaged in the proscribed conduct See 
Cheek V. United States, 498 U.S. 192, 202 (1991); United States v. Mancuso, 42 F.3d 836, 837 
(4th Cir. 1994). A good faith belief need not be a reasonable one. See Cheek, 498 U.S. at 202. 

Although a defendant theoretically could hold an unreasonable belief that his acts would 
not constitute tlie actions the statute prohibits, even though they would as a certainty produce the 
prohibited effects, as a matter of practice it is highly unlikely that a jury would acquit in such a 
situation. Where a defendant holds an unreasonable belief, he will confront the problem of 
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proving to the jury that he actually held that belief. As the Supreme Court noted in Cheek, “the 
more unreasonable the asserted beliefs or misunderstandings are, the more likely the jury .. . will 
find that the Government has carried its burden of proving” intent. Id. at 203-04. As we 
explained above, a jury will be permitted to infer that the defendant held the requisite specific 
intent. As a matter of proof, therefore, a good faith defense will prove more compelling when a 
reasonable basis exists for the defendant’s belief 

b. “Severe Pain or Suffering” 

The key statutory phrase in the definition of torture is the statement that acts amount to 
torture if they cause “severe physical or mental pain or suffering.” In examining the meaning of 
a statute, its text must be the starting point. See INS v. Phinpathya, 464 U.S. 183, 189 (1984). 
Section 2340 makes plain that the infliction of pain or suffering per se, whether it is physical or 
mental, is insufficient to amount to torture. Instead, the pain or suffering must be “severe.” The 
statute does not, however, define the term “severe.” “In the absence of such a definition, we 
construe a statutory term in accordance with its ordinary or natural meaning.” FDIC v. Meyer, 
510 U.S. 471, 476 (1994). The dictionary defines “severe” as “[u]nspaiing in exaction, 
punishment, or censure” or “[Ijnflicting discomfort or pain hard to endure; sharp; afflictive; 
distressing; violent; extreme; as severe pain, anguish, torture.” Webster ’s New International 
Dictionary 2295 (2d ed. 1935); see American Heritage Dictionary of the English Language 1653 
(3d ed. 1992) (“extremely violent or grievous: severe pain”) (emphasis in original); DC The 
Orford English Dictionary 572 (1978) (“Of pain, suffering, loss, or the like: Grievous, extreme” 
and “of circumstances . , .: hard to sustain or endure”). Thus, the adjective “severe” conveys that 
the pain or suffering must be of such a high level of intensity that the pain is difficult for the 
subject to endure. 

Congress’s use of the phrase “severe pain” elsewhere in the U. S. Code can shed more 
light on its meaning. See, e.g.. West Va. Univ. Hasps., Inc. v. Casey, 499 U.S. 83, 100 (1991) 
(“[W]e construe [a statutory term) to contain that permissible meaning which fits most logically 
and comfortably into the body of both previously and subsequently enacted law.”). 
Significantly, the phrase “severe pain” appears in statutes defining an emergency mralical 
condition for the purpose of providing health benefits. See, e.g., 8 U.S.C. § 1369 (2000)- 42 
U.S.C § I395W-22 (2000); id. § 1395x (2000); id. § 1395dd (2000); id. § 1396b (2000); k § 
1396U-2 (2000). These statutes define an emergency condition as one “manifesting itself by 
acute symptoms of sufficient severity (including severe pain) such that a prudent lay person, who 
possesses an average knowledge of health and medicine, could reasonably expect the absence of 
immediate medical attention to result in — placing the health of the individual ... (i) in serious 
jeopardy, (ii) serious impairment to bodily functions, or (iii) serious dysfunction of any bodily 
organ or part.’’ Id. § 1395w-22(d)(3)(B) (emphasis added). Although these statutes address a 
substantially different subject from section 2340, they are nonetheless helpful for understanding 
what constitutes severe physical pain. They treat severe pain as an indicator of ailments that are 
likely to result in permanent and serious physical damage in the absence of immediate medical 
treatment. Such damage must rise to the level of death, organ failure, or the permanent 
impairment of a significant body function. These statutes suggest that to constitute torture 
“severe pain” must rise to a similarly higli level— the level that would ordinarily be associated 
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with a physical condition or injury sufficiently serious that it would result in death, organ failure, 
or serious impairment of body ftinctions.” 

c. “Severe mental pain or suffering” 

Section 2340 gives more express guidance as to the meaning of “severe mental pain or 
suffering.” The statute defines “severe mental pain or suffering” as: 

the prolonged mental harm caused by or resulting fi'Oin — 

(A) the intentional infliction or threatened infliction of severe physical 
pain or suffering; 

(B) the admirastration or application, or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly 
the senses or the personality, 

(C) the threat of imminent death; or 

(D) the threat that another person will imminently be subjected to death, severe physical 
pain or suffering, or the administration or application of mind-altering substances or other 
procedures calculated to disrupt profoundly the senses or 

personality. 

18 U.S.C. § 2340(2). To prove “severe mental pain or suffering,” the statute requires proof of 
“prolonged mental harm” that was caused by or resulted fi'om one of four enumerated acts. We 
consider each of these elements. 

i. “Prolonged Mental Harm” 

As an initial matter, section 2340(2) requires that the severe mental pain must be 
evidenced by “prolonged mental harm.” To prolong is to “lengthen in time” or to “extend the 
duration of, to i-aw out.” Webster’s Third New International Dictionary 1815 (1988); Webster's 
New International Dictionary 1980 (2d ed. 1935). Accordingly, “prolong” adds a temporal 
dimension to the harm to the individual, namely, that the hann must be one that is endured over 
some period of time. Put another way, the acts giving rise to the harm must cause some lasting, 
though not necessarily permanent, damage. For example, the mental strain expaienced by an 


” One might argue that because the statute uses “or" rather than “and” in the phrase “pain or suffering” that "severe 
physical suffering” is a concept distinct fium “severe physical pain." We believe the better view of the statutory text 
is, however, that they are not distinct concepts. The statute does not define "severe mental pain" and “severe mental 
suffering" separately. Instead, it gives the phrase “severe mental pain or suffering” a single definition. Because 
“pain or suffering" is a single concept for the purposes of "severe mental pain or suffering,” it should likewise be 
read as a single concept for the purposes of “severe physical pain or suffering." Moreover, dictionaries define the 
words “pain" and “suffering" in terms of each other. Compare, e.g., Webster’s Third New Intemationat Dictionary 
2284 (1993) (defining suffering as "the endurance of . . . pain” or "a pain endured"); Webster’s Third New 
Intemationat Dictionary 2284 (1986) (same); XVII The Or^ord English Dictionary 125 (2d ed. 1989) (defining 
suffering as “the bearing or undergoing of pain"); with, eg.. Random House Webster’s Unabridged Dictionary 1394 
(2d ed. 1 999) (defining “pain" as “physical suffering"); The American Heritage Dictionary of the English Language 
942 (College ed. 1 976) (defining pain as “suffering or distress"). Further, even if we were to read the infliction of 
severe physical suffering as distinct from severe physical pain, it is difficult to conceive of such suffering that would 
not involve severe physical pain. Accordingly, we conclude that “pain or suffering" is a single concept in section 
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individual during lengthy and intense questioning by law enforcement would not violate section 
2340(2). On the other hand.the development of a mental disorder such as posttraumatic stress 
disorder, which can last months or even years, or even chronic depression, which also can last 
for a considerable period of time if untreated, might satisfy the prolonged harm requirement. See 
American Psychiatric Association, Diagnostic and Statistical Manual of Mental Disorders 426, 
439-45 (4th ed. 1994) (“DSM-IV”). See also Craig Haney & Mona Lynch, Regulating Prisons 
of the Future: A Psychological Analysis of Supermax and Solitary Confinement, 23 N.Y.U. Rev. 
L. & Soc. Change 477, 509 (1997) (noting that posttraumatic stress disorder is frequently found 
in torture victims); cf. Sana Lone, Immigration Law and Health § 10;46 (2001) (recommending 
evaluating for post-traumatic stress disorder immigrant-client who has experienced torture).''® 
By contrast to “severe pain,” the phrase “prolonged mental harm” appears nowhere else in the 
U.S. Code nor does it appear in relevant medical literature or international human rights reports. 

Not only must the mental harm be prolonged to amount to severe mental pain and 
suffering, but also it must be caused by or result from one of the acts listed in the statute. In the 
absence of a catchall provision, the most natural reading of the predicate acts listed in section 
2340(2)(A)-{D) is that Congress intended it to be exhaustive. In other words, other acts not 
included within section 2340(2)‘s enumeration are not within the statutory prohibition. See 
Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 168 
(1993) CExpressio unius est exclusio alterius.’’)-, Norman Singer, 2A Sutherland on Statutory 
Construction § 47.23 (6th ed. 2000) (“[W]here a form of conduct, the maimer of its performance 
and operation, and the persons and things to which it refers are designated, there is an inference 
that all omissions should be understood as exclusions.”) (footnotes omitted). We conclude that 
torture within the meaning of the statute requires the specific intent to cause prolonged mental 
harni by one of the acts listed in section 2340(2). 

A defendant must specifically intend to cause prolonged mental harm for the defendant to 
have committed torture. It could be argued that a defendant needs to have specific intent only to 
commit the predicate acts that give rise to prolonged mental harm. Under that view, so long as 
the defendant specifically intended to, for example, threaten a victim with imminent death, he 
would have had sufficient mens rea for a conviction. According to this view, it would be 
necessary for a conviction to show only that the victim suffered prolonged mental harm, rather 
than that the defendant intended to cause it. We believe that this approach is contrary to the text 
of the statute. The statute requires that the defendant specificaUy intend to inflict severe mental 
pain or suffering. Because the statute requires this mental state with respect to the infliction of 
severe mental pain, and because it expressly defines severe mental pain in terms of prolonged 


The DSM-rV explains that posttraumatic disorder (“PTSD") is brought on by exposure to traumatic events, such 
as serious physical injury or witnessing the deaths of others and during those events the individual felt “intense fear” 
or “horror.” Id, at 424. Those suffering from this disorder reexperience the trauma through, inter alia, "recurrent 
and intrusive distressing recollections of the event,” “recunent distressing dreams of the event,” or “intense 
psychological distress at exposure to internal or external cues that symbolize or resemble an aspect of the traumatic 
event.” Id. at 428. Additionally, a person with PTSD “(p]crsislent[ly)” avoids stimuli associated with the trauma, 
mcluding avoiding conversations about the trauma, places that stimulate recollecUons about the trauma- and they 
experience a numbing of general responsiveness, such as a “restricted range of affect (e.g., unable to h^ve loving 
feelings),” and “the feeling of detachment or estrangement from others." Id. Finally, an individual with PTSD has 
"[pjersistent symptoms of increased arousal,” as evidenced by “itritability or outbursts of anger," “hypervigaance," 
“exaggerated startle response," and difficulty sleeping or concenfrating. Id. 
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mental hann, that mental state must be present with respect to prolonged mental harm. To read 
the statute otherwise would read the phrase “the prolonged mental harm caused by or resulting 
from” out of tlie definition of “severe mental pain or suffering.” 

A defendant could negate a showing of specific intent to cause severe mental pain or 
suffering by showing that he had acted in good faith that his conduct would not amount to the 
acts prohibited by the statute. Thus, if a defendant has a good faith belief that his actions will not 
result in prolonged mental harm, he lacks the mental state necessary for his actions to constitute 
torture. A defendant could show that he acted in good faith by taking such steps as surveying 
professional literature, consulting with experts, or reviewing evidence gained from past 
experience. See, e.g., Ratzlaf, 510 U.S. at 142 n.l0 (noting that where the statute required that 
the defendant act with the specific intent to violate the law, the specific intent element “might be 
negated by, e.g., proof that defendant relied in good faith on advice of counsel.”) (citations 
omitted). All of these steps would show that he has drawn on the relevant body of knowledge 
concerning the result proscribed by the statute, namely prolonged mental harm. Because the 
presence of good faith would negate the specific intent element of torture, it is a complete 
defense to such a charge. See, e.g.. United States v. Wall, 130 F.3d 739, 746 (6th Cir. 1997); 
United States v. Casperson, 773 F.2d 216, 222-23 (8th Cir.1985). 

ii. Harm Caused By Or Resulting From Predicate Acts 

Section 2340(2) sets forth four basic categories of predicate acts. First on the list is the 
“intentional infliction or threatened infliction of severe physical pain or suffering.” This 
provision might at first appear superfluous because the statute already provides that the infliction 
of severe physical pain or suffering can amount to torture. This provision, however, actually 
captures the infliction of physical pain or suffering when the defendant inflicts physical pain or 
suffering with general intent rather than the specific intent that is required where severe physical 
pain or suffering alone is the basis for the charge. Hence, this subsection reaches the infliction of 
severe physical pain or suffering when it is but the means of causing prolonged mental harm. Or 
put another way, a defendant has committed torture when he intentionally inflicts severe physical 
pain or suffering with the specific intent of causing prolonged mental harm. As for the acts 
themselves, acts that cause “severe physical pain or suffering” can satisfy this provision. 

Additionally, the threat of inflicting such pain is a predicate act under the statute. A 
threat may be implicit or explicit. See. e.g.. United States v. Sachdev, 279 F.3d 25, 29 (1st Cir. 
2002). In criminal law, courts generally determine whether an individual’s words or actions 
constitute a threat by examining whether a reasonable person in the same circumstances would 
conclude that a threat had been made. See, e.g.. Watts v. United States, 394 U.S. 705, 708 (1969) 
(holding that whether a statement constituted a threat against the president’s life had to be 
determined in light of all the surrounding circumstances); Sachdev, 279 F.3d at 29 (“a reasonable 
person in defendant’s position would perceive there to be a threat, explicit, or implicit, of 
physical injury”); United States v. Khorrami, 895 F.2d 1186, 1190 (7th Cir. 1990) (to establish 
that a threat was made, the statement must be made “in a context or under such circumstances 
wherein a reasonable person would foresee that the statement would be interpreted by those to 
whom the maker communicates a statement as a serious expression of an intention to inflict 
bodily hann upon [another individual]”) (citation and internal quotation marks omitted); United 
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States V. Peterson, 483 F.2d 1222, 1230 p.C. Cir. 1973) (perception of threat of imminent harm 
necessary to establish self-defense had to be “objectively reasonable in light of the surrounding 
circumstances”). Based on this common approach, we believe that the existence of a threat of 
severe pain or suffering should be assessed from the standpoint of a reasonable person in the 
same circumstances. 

Second, section 2340(2)(B) provides that prolonged mental harm, constituting torture, 
can be caused by “the administration or application or threatened administration or application, 
of mind-altering substances or other procedures calculated to disrupt profoundly the senses or the 
personality.” The statute provides no further definition of what constitutes a mind-altering 
substance. The phrase “mind-altering substances” is found nowhere else in the U.S. Code nor is 
it found in dictionaries. It is, however, a commonly used synonym for drugs. See, e.g.. United 
States V. Kingsley, 241 F.3d 828, 834 (6th Cir.) (referring to controlled substances as “mind- 
altering substance[s]”) cert, denied, 122 S. Ct. 137 (2001); Hogue v. Johnson, 131 F.3d 466, 501 
(5th Cir. 1997) (referring to drugs and alcohol as “mind-altering substance[s]”), cert, denied, 523 
U.S. 1014 (1998). In addition, the phrase appears in a number of state statutes, and the context 
in which it appears confirms this understanding of the phrase. See, e.g,. Cal. Penal Code § 
3500(c) (West Supp. 2000) (“Psychotropic drugs also include mind-altering . . . drugs . . . .”); 
Minn. Stat. Ann. § 260B.201(b) (West Supp. 2002) (‘“chemical dependency treatment”’ define 
as programs designed to “reduc[e] the risk of the use of alcohol, drugs, or other mind-altering 
substances”). 

This subparagraph, however, does not preclude any and all use of drugs. Instead, it 
prohibits the use of drags that“disrupt profoundly the senses or the personality.” To be sure, one 
could argue that this phrase applies only to “other procedures,” not the application of mind- 
altering substances. We reject this interpretation because the terms of -section 2340(2) indicate 
that the qualifying phrase applies to both “other procedures” and the “application of mind- 
altering substances.” The word “other” modifies “procedures calculated to disrupt profoundly 
the senses.” As an adjective, “other” indicates that the term or phrase it modifies is the 
remainder of several things. See Webster’s Third New International Dictionary 1598 (1986) 
(defining "other” as “the one that remains of two or more”) Webster 's Ninth New Collegiate 
Dictionary 835 (1985) (defining “other" as “being the one (as of two or more) remaining or not 
included”). Or put another way, “other” signals that the words to which it attaches are of the 
same kind, type, or class as the more specific item previously listed. Moreover, where statutes 
couple words or phrases together, it “denotes an intenhon that they should be understood in the 
same general sense.” Norman Singer, 2A Sutherland on Statutory Construction § 47:16 (6th ed. 
2d00); see also Beecham V. United States, 5\\ U.S. 368, 371 (1994) (“That several items in a list 
share an attribute counsels in favor of interpreting the other items as possessing that attribute as 
well”). Thus, the pairing of mind-altering substances with procedures calculated to disrupt 
profoundly the senses or personality and the use of “other” to modify “procedures” shows that 
the use of such substances must also cause a profound disruption of the senses or personality. 

For drugs or procedures to rise to the level of “disraptfing] profoundly the senses or 
personality,” they must produce an extreme effect. And by requiring Aat they be “calculated” to 
produce such an effect, the statute requires that the defendant has consciously designed the acts 
to produce such an effect.^ 28 U.S.C. § 2340(2X8). The word “disrupt” is defined as “to break 
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asunder; to part forcibly; rend,” imbuing the verb with a coimotation of violence. Webster 's New 
International Dictionary 753 (2d ed. 1935); see Webster's Third New International Dictionary 
656 (1986) (defining disrupt as “to break apart; Rupture” or “destroy the unity or wholeness 
of’); rv The Oxford English Dictionary 832 (1989) (defining disrupt as “[t]o break or burst 
asunder; to break in pieces; to separate forcibly”). Moreover, disruption of the senses or 
personality alone is insufficient to fall within the scope of this subsection; instead, that disruption 
must be profound. The word “profound” has a number of meanings, all of which convey a 
significant depth. Webster's New International Dictionary 1977 (2d ed. 1935) defines profound 
as: “Of very great depth; extending far below the surface or top; unfathomable[;] . . . [cjoming 
from, reaching to, or situated at a depth or more than ordinary dqjth; not superficial; deep- 
seated; chiefly with reference to the body; as a profound sigh, wound, or pain[;] . , . 
[cjharacterized by intensity, as of feeling or quality; deeply felt or realized; as, profound respect, 
fear, or melancholy; hence, encompassing; thoroughgoing; complete; as, profound sleep, silence, 
or ignorance.” See Webster's Third New International Dictionary 1812 (1986) (“having very 
great depth: extending far below the surface ... not superficial”). Random House Webster's 
Unabridged Dictionary 1545 (2d ed. 1999) also defines profound as “originating in or 
penetrating to the depths of one’s being” or “pervasive or intense; thorough; complete” or 
“extending, situated, or originating far down, or far beneath the surface.” By requiring that the 
procedures and the drugs create a profound disruption, the statute requires more than that the acts 
“forcibly separate” or “rend” the senses or personality. Those acts must penetrate to the core of 
an individual’s ability to perceive the world around him, substantially interfering with his 
cognitive abilities, or fundamentally alter his personality. 

The phrase "disrupt profoundly the senses or personality” is not used in mental health 
literature nor is it derived fi-om elsewhere in U.S. law. Nonetheless, we think the following 
examples would constitute a profound disruption of the senses or personality. Such an effect 
might be seen in a drug-induced dementia In such a state, the individual suffers fi'om significant 
memory impairment, such as the inability to retain any new information or recall information 
about things previously of interest to the individual. See DSM-IV at 134.^’ This impairment is 
accompanied by one or more of the following; deterioration of language function, e.g., repeating 
sounds or words over and over again; impaired ability to execute simple motor activities, e.g., 
inability to dress or wave goodbye; “[injability to recognize [and identify] objects such as chairs 
or pencils” despite normal visual functioning; or “(djisturbances in executive level functioning,” 
i.e., serious impairment of abstract thinking. Id. at 134-35, Similarly, we think that the onset of 
“brief psychotic disorder” would satisfy this standard. See id. at 302-03. In this disorder, the 
individual suffers psychotic symptoms, including among other things, delusions, hallucinations, 
or even a catatonic state. This can last for one day or even one month. See id. We likewise 
think that the onset of obsessive-compulsive disorder behaviors would rise to this level. 
Obsessions are intrusive thoughts unrelated to reality. They are not simple worries, but are 


* Published by the American Psychiatric Association, and written as a collaboration of over a thousand 
psychiatrists, the DSM-IV is commonly used in U.S. courts as a source of information regarding mental health 
issues and is likely to be used in trial should charges be brought that allege this predicate act. See, e.g., Atkins v. 
Virginia, 122 S. Ct. 2242, 2245 n.3 (2002); Kansas r. Crane. 534 U.S. 407, 413-14 (2002); Kansi^s v. Hendricks, 
521 U.S. 346, 359-60 (1997); McClean v. Merrifietd, No. 00-CV-0120E(SC), 2002 WL 1477607, at *2 n.7 
(W.D.N.Y, June 28, 2002); Peeples v. Coastal Office Prods., 203 F. Supp. 2d. 432, 439 (D. Md. 2002)- Lssieme v 
raco SeJ/Corp., 202 F.Supp.2cr5I2, 519 (E.D. La. 2002 ). > a ■ 
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rqieated doubts or even “aggressive or horrific impulses.” See id. at 418, The DSM-IV further 
erqjlains that compulsions include “repetitive behaviors (e.g., hand washing, ordering, 
checking)” and that “[b]y definition, [they] are either clearly excessive or are not connected in a 
realistic way with what they are designed to neutralize or prevent.” See id. Such compulsions or 
obsessions roust be “time-consuming.” See id. at 419. Moreover, we think that pushing 
someone to the brink of suicide, particularly where the person comes from a culture with strong 
taboos against suicide, and it is evidenced by acts of self-mutilation, would be a sufficient 
disruption of the personality to constitute a “profound disruption.” These examples, of course, 
are in no way intended to be exhaustive list. Instead, they are merely intended to illustrate the 
sort of mental health effects that we believe would accompany an action severe enough to 
amount to one that “disrupt[s] profoundly the senses or the personality," 

The third predicate act listed in section 2340(2) is threatening a prisoner with “imminent 
death.” 18 U.S.C. § 2340(2)(C). The plain text makes clear that a threat of death alone is 
insufficient; the threat must indicate that death is “imminent.” The “threat of imminent death” is 
found in the common law as an element of the defense of duress. See Bailey, 444 U.S. at 409. 
“[Wjhere Congress borrows terms of art in which are accumulated the legal tradition and 
meaning of centuries of practice, it presumably knows and adopts the cluster of ideas that were 
attached to each borrowed word in the body of learning from which it was taken and the meaning 
its use will convey to the judicial mind unless otherwise instructed. In such case, absence of 
contrary direction may be taken as satisfaction with widely accepted definitions, not as a 
departure from them.” Morissette v. United States, iAZ U.S. 246, 263 (1952). Common law 
cases and legislation generally define imminence as requiring that the threat be almost 
immediately forthcoming. 1 Wayne R. LaFave & Austin W. Scott, Jr., Substantive Criminal 
Law § 5.7, at 655 (1986). By contrast, threats referring vaguely to things that might happen in 
the future do not satisfy this immediacy requirement. See United States v. Fiore, 178 F.3d 917, 
923 (7th Cir. 1999). Such a threat fails to satisfy this requirement not because it is too remote in 
time but because there is a lack of certainty that it will occur. Indeed, timing is an indicator of 
certainty that the harm will befall the defendant. Thus, a vague threat that someday the prisoner 
might be killed would not suffice. Instead, subjecting a prisoner to mock executions or playing 
Russian roulette with him would have sufficient immediacy to constitute a threat of imminent 
death. Additionally, as discussed earlier, we believe that the existence of a threat must be 
assessed from the perspective of a reasonable person in the same circumstances. 

Fourth, if the official threatens to do anything previously described to a third party, or 
commits such an act against a third party, that threat or action can serve as the necessary 
predicate for prolonged mental harm. See 18 U.S.C. § 2340(2)(D). The statute does not require 
any relationship between the prisoner and the third party. 

Summary 

Section 2340’s definition of torture must be read as a sum of these component parts. See 
Argentine Rep. v. Amerada Hess Shipping Corp., 488 U.S. 428, 434-35 (1989) (reading two 
provisions together to determine statute’s meaning); Bethesda Hasp. Ass'n v. Bowen, 485 U.S. 
399, 405 (1988) (looking to “the language and design of the statute as a whole” to ascertain a 
statute’s meaning). Each component of the definition emphasizes that torture is not the mere 
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infliction of pain or suffering on another, but is instead a step well removed. The victim must 
experience intense pain or suffering of the kind that is equivalent to the pain that would be 
associated with serious physical injury so severe that death, organ failure, or permanent damage 
resulting in a loss of significant body function will likely result. If that pain or suffering is 
psychological, that suffering must result from one of the acts set forth in the statute. In addition, 
these acts must cause long-term mental harm. Indeed, this view of the criminal act of torture is 
consistent with the term’s common meaning. Torture is generally understood to involve “intense 
pain” or “excruciating pain,” or put another way, “extreme anguish of body or mind.” Black’s 
Law Dictionary 1498 (7th Ed. 1999); Random House Webster’s Unabridged Dictionary 1999 
(1999); Webster’s New International Dictionary 261 A (2d ed. 1935). In short, reading ihe 
definition of torture as a whole, it is plain that the term encompasses only extreme acts. 

e. Legislative History 

The legislative history of sections 2340-2340A is scant. Neither the definition of torture 
nor these sections as a whole sparked any debate. Congress criminalized this conduct to fulfill 
U.S. obligations under CAT, which requires signatories to “ensure that all acts of torture are 
offenses under its criminal law,” CAT art. 4. Sections 2340-2340A speared only in the Senate 
version of the Foreign Affairs Authorization Act, and the conference bill adopted them without 
amendment. See H. R. Conf. Rep. No. 103-482, at 229 (1994). The only light that the legislative 
history sheds reinforces what is obvious from the texts of section 2340 and CAT: Congress 
intended Section 2340’s definition of torture to track the definition set forth in CAT, as 
elucidated by the United States’ reservations, understandings, and declarations submitted as part 
of its ratification. See S. Rep. No. 103-107, at 58 (1993) (“The definition of torture emanates 
directly from article 1 of the Convention.”); id. at 58-59 (“The definition for ‘severe mental pain 
and suffering’ incorporates the understanding made by the Senate concerning this term.”). 

f. U.S. Judicial Interpretation 

As previously noted, there are no reported cases of prosecutions under section 2340A. 
See Beth Stephens, Corporate Liability: Enforcing Human Rights Through Domestic Litigation, 
24 Hastings Int’l & Comp. L. Rev. 401, 408 & n.29 (2001); Beth Van Schaack, In Defense of 
Civil Redress: The Domestic Enforcement of Human Rights Norms in the Context of the 
Proposed Hague Judgments Convention, 42 Harv. Int’l L.J, 141, 148-49 (2001); Curtis A. 
Bradley, Universal Jurisdiction and U.S. Law, 2001 U. Chi. Legal F. 323, 327-28. Nonetheless, 
we are not without guidance as to how United States courts would approach the question of what 
conduct constitutes torture. Civil suits filed under the Torture Victims Protection Act (“TVPA”), 
28 U.S.C. § 1350 note (2000), which supplies a tort remedy for victims of torture, provide 
insight into what acts U.S. courts would conclude constitute torture under the criminal statute. 

The TVPA contains a definition similar in some key respects to the one set forth in 
section 2340. Moreover, as with section 2340, Congress intended for the TVPA’s definition of 
torture to follow closely the definition found in CAT. SeeXuncax v. Gramajo, 886 F. Supp. 162, 
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176 n.l2 (D. Mass 1995) (noting that the definition of torture in the TVPA tracks the definitions 
in section 2340 and CAT).® The TVPA defines torture as; 

(1) . . any act, directed against an individual in the offender's custody or 
physical control, by which severe pain or suffering (other than pain or suffering 
arising only from or inherent in, or incidental to, lawful sanctions), whether 
physical or mental, is intentionally inflicted on that individual for such purposes 
as obtaining from that individual or a third person infoimation or a confession, 
punishing that individual for an act that individual or a third person has 
committed or is suspected of having committed, intimidating or coercing that 
individual or a third person, or for any reason based on discrimination of any 
kind; and 

(2) mental pain or suffering refers to prolonged mental harm caused by or 
resulting from- 

(A) the intentional infliction or threatened infliction of severe physical pain or 
suffering; 

(B) the administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrapt 
profoundly the senses or the personality, 

(C) the threat of imminent death; or 

(D) the threat that another individual will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind altering 
substances or other procedures calculated to disrupt profoundly the senses or personality. 

28 U.S.C. § 1350 note § 3(b). This definition differs from section 2340’s definition in two 
respects. Fiist, the TVPA definition contains an illustrative list of purposes for which such pain 
may have been inflicted. See id. Second, the TVPA includes the phrase “arising only from or 
inherent in, or incidental to lawful sanctions”; by contrast, section 2340 refers only to pain or 
suffering “incidental to lawful sanctions." Id. Because the purpose of our analysis here is to 
ascertain acts that would cross the threshold of producing “severe physical or mental pain or 
suffering,” the list of illustrative purposes for which it is inflicted generally would not affect this 
analysis.^* Similarly, to the extent that the. absence of the phrase “arising only from or inherent 
in” fiom section 2340 might affect the question of whether pain or suffering was part of lawful 
sanctions and thus not torture, the circumstances with which we are concerned here are solely 
that of interrogations, not the imposition of punishment subsequent to judgment. These 


^ See abo 137 Cong. Rec. 34,785 (1991) (statement of Rep. Mazzoli) (“Tonuie is defined in accordance with the 
definition contained in [CAT]"); see abo Torture Victims Protection Act: Bearing anti Markup on B.R. 141? 
Before the Subcomm. On Human Rights and International Organisations of the House Comm, on Foreign Affairs, 
100th Cong. 38 (1988) (Prepared Statement of the Association of the Bar of the Oty of New Yoik, Comminee on 
International Human Rights) (“This language essentially tracks the definition of ‘torture’ adopted in the Torture 
Convention.’’). 

While this list of purposes is illustrative only, demonstrating that a defendant harbored any of these purposes 
“may prove valuable in assisting in the establishment of intent at trial." Matthew Lippman, The Development and 
Drafting of the United Nationsffonvention Against Torture anti Other Cruel Inhuman or Degrading Treatment or 
Punbhment, 17 B.C. Int’l & Comp. L. Rev. 275, 314 (1994). 
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differences between the TVPA and section 2340 are therefore not sufficiently significant to 
undermine the usefulness of TVPA cases here. 

In suits brought under the TVPA, courts have not engaged in any lengthy analysis of 
what acts constitute torture. In part, the absence of such analysis is due to the nature of the acts 
alleged. Almost all of the cases involve physical torture, some of which is of an especially cruel 
and even sadistic nature. Nonetheless, courts appear to look at the entire course of conduct 
rather than any one act, making it somewhat akin to a totality-of-the-circumstances analysis. 
Because of this approach, it is difficult to take a specific act out of context and conclude that the 
act in isolation would constitute torture. Certain acts do, however, consistently reappear in these 
cases or are of such a barbaric nature, that it is likely a court would find that allegations of such 
treatment would constitute torture: (1) severe beatings using instruments such as iron barks, 
truncheons, and clubs; (2) threats of imminent death, such as mock executions; (3) threats of 
removing extremities; (4) burning, especially burning with cigarettes; (5) electric shocks to 
genitalia or threats to do so; (6) rape or sexual assault, or injury to an individual’s sexual organs, 
or threatening to do any of these sorts of acts; and (7) forcing the prisoner to watch the torture of 
others. While we cannot say with certainty that acts falling short of these seven would not 
constitute torture under Section 2340, we believe that interrogation techniques would have to be 
similar to these acts in their extreme nature and in the type of harm caused to violate the law, 

m. International Law 

In this Part, we examine CAT. Additionally, we examine the applicability of customary 
international law to the conduct of interrogations. At the outset, it is important to emphasize that 
the President can suspend or teiminate any treaty or provision of a treaty. See generally 
Memorandum for John Bellinger, HI, Senior Associate Counsel to the President and Legal 
Adviser to the National Security Council, from John C. Yoo, Deputy Assistant Attorney General 
and Robert J, Delahunty, Special Counsel, Office of Legal Counsel, Re: Authority of the 
President to Suspend Certain Provisions of the ABM Treaty (Nov. 15, 2001); Memorandum for 
Alberto R. Gonzales, Counsel to the President, fi-om Jay S. Bybee, Assistant Attorney General, 
Re: Authority of the President to Denounce the ABM Treaty 14,2001). Any presidential 

decision to order interrogation methods that arc inconsistent with CAT would amount to a 
suspension or termination of those treaty provisions. Moreover, as U.S. declarations during 
CAT’s ratification make clear, the Convention is non-self-executing and therefore places no 
legal obligations tuider domestic law on the Executive Branch, nor can it create any cause of 
action in federal court. Letter for Alberto R. Gonzales, Counsel to the President from John C. 
Yoo, Deputy Assistant Attorney General, Office of Legal Counsel, 1 (July 22, 2002). Similarly, 
customary international law lacks domestic legal effect, and in any event can be overridden by 
the President at his discretion. 


The TVPA also requires that an individual act “imentiorally.” As we noted with respect to the text of CAT, this 
language might be construed as requiring general intent. It is not clear that this is so. We need not resolve’ that 
question, however, because we review the TVPA cases solely to address the acts that would satisiy the threshold of 
inflicting “severe physical or mentel pain or suffering,” 
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A. U.N. Convention Against Torture and Other Cruel Inhuman or Degrading 

Treatment or Punishment (“CAT”). 

The most relevant international convention here is CAT.^^ The treaty’s text and 
negotiating history establish that the definition of torture is limited only to the most egregious 
conduct. Further, because the United States’ instrument of ratification defined torture in exactly 
the same manner as in 18 U.S.C. §§ 2340-2340A, the United States’ treaty obligation is no 
different than the standard set by federal criminal law. With respect to CAT’s provision 
concerning cruel, inhuman, or degrading treatment or punishment, the United States’ instrument 
of ratification defined that tenn as the cruel, unusual and inhuman treatment prohibited by the 
Ei^th, Fifth, and Fourteenth Amendments. We review the substantive standards established by 
those Amendments in order to fully identify the scope of the United States’ CAT obligations. 

1. CAT’s Text 

We begin our analysis with the treaty’s text. See Eastern Airlines Inc. v. Floyd, 499 U.S. 
530, 534-35 (1991) (“When interpreting a treaty, we begin with the text of the treaty and the 
context in which the written words are used.) (quotation marks and citations omitted). CAT 
defines torture as: 

any act by which severe pain or suffering, whether physical or 
mental, is intentionally inflicted on a person for such purposes as 
obtaining from him or a third person information or a confession, 
punishing him for an act he or a third person has committed or is 
suspected of having committed, or intimidating or coercing him or 

“ You have also asked whether U.S. interrogation of al Qaeda and Tahban detainees could lead to liability and 
potential prosecution before the Intemational C rimin al Court (''ICC”). The ICC cannot take action against the 
United States for its conduct of intenogations for two reasons. First, under international law a state cannot be bound 
by treaties to which it has not consented. Although President Clinton signed the Rome Statute, which establishes the 
ICC, the United States has withdrawn its signature from that agreement and has not submitted it to the Senate for 
advice and consent — effectively terminating it. See Letter for Kofi Annan, TJ.N. Secretary General, from John R. 
Bolton, Under Secretary of State for Arms Control and International Security (May d, 2002) (notifying the UJ4. of 
U.S. intention not to be a parly to the treaty); Rome Statute of the Intemational Criminal Court, 37 1.L.M. 999, UJ4. 
Doc. A/Conf.lS3/9 (1998). The United States cannoi, therefore, be bound by the provisions of the ICC treaty iror 
can U.S. nationals be subject to ICC prosecution. Second, even if the ICC could in some way act upon the United 
States and its citizens, interrogation of an al Qaeda or Taliban operative could not constitute a crin* under the Rome 
Statute, The Rome Stanite makes torture a crime subject to the ICC's jurisdiaion in only two contexts. Under 
article 7 of the Rome Statute, torture may fall under the ICC’s jurisdiction as a crime against humanity if it is 
connnitted as “part of a widesjnead and systematic attack directed against any civilian populatioa” Here, however, 
the interrogation of al Qaeda or Taliban operatives is part of an intemational armed conflict against a terrorist 
organization, not an attack on a civilian population. Indeed, our conflict with al Qaeda does not directly involve any 
distinct civilian population. Rather, al Qaeda solely constitutes a group of illegal belligerents who are diqwrsed 
around the world into cells, rather than being associated with the civilian population of a nation-state. Under article 
8 of the Rome Statute, torture can fall within the ICC’s jurisdiction as a war crime. To constitute a war crime, 
torture must be committed against “persons or property protected under the provisions of the relevant Geneva 
Conventions.’’ Rome Statute, an. 8, As we have explained, neither members of the al Qaeda terrorist network nor 
Taliban soldiers are entitled to the legal status of prisoners of war under the GPW. See Treaties and Laws 
Memorandum at 8 (Jan. 22, 2002); see also United Stales v. Lindh, 212 F2i 541, 556-57 (E.D. Va. 2002). 
Interrogation of al Qaeda or Taliban members, therefore cannot constitute a war crime because article 8 of the Rome 
Statute applies only to those protected by tlie Geneva Conventions. 
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a third person, or for any reason based on discriinination of any 
kind, when such pain or suffering is inflicted by or at the 
instigation of or with the consent or acquiescence of a public 
official or other person acting in an official capacity. 

Article 1(1). Unlike section 2340, this definition includes a list of purposes for which pain and 
suffering cannot be inflicted. The prefatory phrase “such purposes as” makes clear that this list is 
illustrative rather than exhaustive. Severe pain or suffering need not be inflicted for those 
specific purposes to constitute torture. Instead, the perpetrator must simply have a purpose of the 
same kind. More importantly, as under section 2340, the pain and suffering must be severe to 
reach the threshold of torture. As with section 2340, the text of CAT makes clear that torture 
must be an extreme act. 

CAT also distinguishes between torture and other acts of cruel, inhuman, or degrading 
treatment or punishment.^^ Article 1 6 of CAT requires state parties to “undertake to prevent . . . 
other acts of cruel, inhuman or degrading treatment or punishment which do not amount to 
torture as defined in article 1.” (Emphasis added). CAT thus establishes a category of acts that 
states should endeavor to prevent but need not criminalize. CAT reserves for torture alone the 
criminal penalties and the stigma attached to those penalties. In so doing, CAT makes clear that 
torture is at the farthest end of impermissible actions, and that it is distinct and separate from the 
lower level of “cruel, inhuman, or degrading treatment or punishment.” This approach is in 
keeping with the earlier, but non-binding, U.N. Declaration on the Protection from Torture, 
which defines torture as “an aggravated and deliberate form of cruel, inhuman or degrading 
treatment or punishment." Declaration on Protection from Torture, UN Res. 3452, Art. 1(2) 
(Dec. 9, 1975). 


2. Ratification History 

Executive branch interpretation of CAT further supports our conclusion that the treaty 
prohibits only the most extreme forms of physical or mental harm. As we have previously noted, 
the “division of treaty-making responsibility between the Senate and the President is essentially 
the reverse of the division of law-making authority, with the President being the draftsman of the 
treaty and the Senate holding the authority to grant or deny approval.” Relevance of Senate 
Ratification History to Treaty Interpretation, 11 Op. O.L.C. 28, 31 (1987) (“Sofaer 


^ Common article 3 of GPW contains somewhat similar language. Article 3(l)(a) prohibits “violence to life and 
person, in particular murder of all kinds, mutilation, cnre/rreaonenronrf rorrurc." (Emphasis added). Article 3(lXc) 
additionally prohibits “outrages upon personal dignity, in particular, humiliating and degrading treatment.” 
Subsection (c) roust forbid more conduct than that already coveted in subsection (a) otherwise subsection (c) would 
be superfluous. Common article 3 does not, however, defme either of the phrases “outrages upon personal dignity” 
or “humiliating and degrading treatment,” Internationa] criroinal hibunals, such as those respecting Rwani and 
former Yugoslavia have used common article 3 to try individuals for committing inhuman acts lacking any military 
necessity whatsoever. These tribunals, however, have not yet articulated the full scope of conduct prohibited by 
common article 3. Memorandum for John C. Yoo, Dtpnty Assistant Attorney General, OfRce of legal Counsel, 
from James C. Ho, Attorney- Advisor, Office of legal Counsel, Re: Possible Interpretations of Common Articles of 
the 1949 Geneva Convention Relative to the Treatment of Prisoners of War (Feb. 1, 2002). We note that section 
2340A and CAT protect any individual from torture. By contrast, the standard of conduct established by common 
article 3 do not apply to “an armed conflict between a nation-state and a transnational terrorist organization.” 
Treaties and Laws Memorandum at 8. 
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Memorandum"). In his capacity as the “sole organ of the federal government in the field of 
international relations,” United States v. Curtiss-Wright Export Carp., 299 U.S. 304, 320 (1936), 
the President alone decides whether to initiate treaty discussions and he alone controls the course 
and substance of negotiations. The President conducts the day-to-day interpretation of a treaty 
and may terminate a treaty unilaterally. See Goldwater v. Carter, 617 F.2d 697, 707-08 (D.C. 
Cir.) (en banc), vacated and remanded with instructions to dismiss on other grounds, 444 U.S. 
996 (1979). Courts accord the Executive Branch’s interpretation the greatest weight in 
ascertaining a treaty’s intent and meaning. See, e.g.. United States v. Stuart, 489 U.S. 353, 369 
(1989) (‘“the meaning attributed to treaty provisions by the Government agencies charged with 
their negotiation and enforcement is entitled to great weight’”) (quoting Sumitomo Shoji 
America, Inc. v. AvagUano, 457 U.S. 176, 184—85 (1982)); Kohvrat v. Oregon, 366 U.S. 187, 
194 (1961) (“While courts interpret treaties for themselves, the meaning given them by the 
department of government particularly charged with their negotiation and enforcement is given 
great weight.”); Charlton v. Kelly, 229 U.S. 447, 468 (1913) (“A construction of a treaty by the 
political departments of the government, while not conclusive upon a court . . . , is nevertheless 
of much weight.”). 

A review of the Executive branch’s interpretation and understanding of CAT reveals that 
the United States understood that torture included only the most extreme forms of physical or 
mental harm. When it submitted the Convention to the Senate, the Reagan administration took 
the position that CAT reached only the most heinous acts. The Reagan administration included 
the following understanding; 

The United States understands that, in order to constitute torture, 
an act must be a deliberate and calculated act of an extremely crael 
and inhuman nature, specifically intended to inflict excruciating 
and agonizing physical or mental pain or suffering. 

S. Treaty Doc. No. 100-20, at 4-5. Focusing on the treaty’s requirement of “severity,” the 
Reagan administration concluded, “[l]he extreme nature of torture is further emphasized in [this] 
requirement.” S. Treaty Doc. No. 100-20, at 3 (1988); S. Exec. Rep. No. 101-30, at 13 (1990). 
The Reagan administration determined that CAT’s definition of torture was consistent wifli 
“United States and international usage, [where it] is usually reserved for extreme deliberate and 
unusually cruel practices, for example, sustained systematic beatings, application of electric 
currents to sensitive parts of the body and tying up or hanging in positions that cause extreme 
pain.” S. Exec. Rep. No. 101-30, at 14 (1990). 

Further, the Reagan administration clarified the distinction between torture and lesser 
forms of cruel, inhuman, or degrading treatment or punishment. In particular, the administration 
declared that article I’s definition of torture ought to be construed in light of article 16. See S. 
Treaty Doc. No. 100-20, at 3. “‘Torture’ is thus to be distinguished firom lesser forms of cmel, 
inhuman, or degrading treatment or punishment, which are to be deplored and prevented, but are 
not so universally and categorically condemned as to warrant the severe legal consequences that 
the Convention provides in case of torture.” Id. at 3. This distinction was “adopted in order to 
emphasize that torture is at the extreme end of croel, inliuman and degrading treatment or 
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punishment." Id. at 3. Given this definition, “rough treatment as generally falls into the category 
of ‘police brutality,’ while deplorable, does not amount to ‘torture.’’’ Id. at 4. 

Although the Reagan administradon relied on CAT’s distinction between torture and 
“cruel, inhuman, or degrading treatnnent or punishment,” it viewed the phrase “cruel, inhuman, 
or degrading treatment or punishment” as vague and lacking in a universally accepted meaning. 
The vagueness of this phrase could even be construed to bar acts not prohibited by the U.S. 
Constitution. The Administration pointed to Case of X v. Federal Republic of Germany as the 
basis for this concern. In that case, the European Court of Human lUgbts determined that the 
prison officials’ refusal to recognize a prisoner’s sex change might constitute degrading 
treatment. See S. Treaty Doc. No. 100-20, at 15 (citing European Commission on Human 
Rights, Dec. on Adm., Dec. 15, 1977, Case ofXv. Federal Republic of Germany (No. 6694114), 
11 Dec. & Rep. 16)). As a result of this concern, the Administration added the following 
understanding to its proposed instrument of ratification: 

The United States understands the term, ‘cruel, inhuman or degrading treatment 
or punishment,’ as used in Article 16 of the Convention, to mean the cruel, 
unusual, and inhumane treatment or punishment prohibited by the Fifth, Eighth 
and/or Fourteenth Amendments to the Constitution of the United States.” 

S. Treaty Doc. No. 100-20, at 15-16. Under this understanding, treatment or punishment must 
rise to the level of action that U.S. courts have found to be in violation of the U.S. Constitution in 
order to constitute cruel, inhuman, or degrading treatment or punishment. That which fails to 
rise to this level must fail, a fortiori, to constitute torture under section 2340 or CAT. 

The Senate consented to the Convention during the first Bush administration. The Bush 
administration agreed with the Reagan administration’s cruel, inhuman, and degrading treatment 
or pumshment understanding and upgraded it ftom an understanding to a reservation. The 
Senate consented to the reservation in consenting to CAT. Although using less vigorous 
rhetoric, the Bush administration joined the Reagan administration in interpreting torture as 
reaching only extreme acts. To ensure that the Convention’s reach remained limited, the Bush 
administration submitted the following understanding: 

The United States understands that, in order to constitute torture, an act must be 
specifically intended to inflict severe physical or mental pain or suffering and that 
mental pain or suffering refers to prolonged mental pain caused by of resulting 
fl'om (1) the intentional infliction or threatened infliction of severe physical pain 
or suffering; (2) administration or application, or threatened administration or 
application, of mind altering substances or other procedures calculated to disrupt 
profoundly the senses or the personality; (3) the threat of imminent death; or (4) 
the threat that another person will imminently be subjected to death, severe 
physical pain or suffering, or the administration or application of mind-altering 
substances or other procedures calculated to disrupt profoundly the senses or 
personality. 
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S. Exec. Rep. No. 101-30, at 36. This understanding accomplished two things. First, it ensured 
that the term “intentionally” would be understood as requiring specific intent. Second, it defined 
the amorphous concept of mental pain or suffering. In so doing, this understanding ensured that 
mental torture would rise to a severity seen in the context of physical torture. The Senate ratified 
CAT with tltis understanding, and Congress codified it in 18 U.S.C. § 2340. 

To be sure, the Bush administration’s language differs fi-om the Reagan administration 
understanding. The Bush administration said that it had altered the CAT understanding in 
response to criticism that the Reagan administration’s original formulation had raised the bar for 
the level of pain necessary to constitute torture. See Convention Against Torture: Hearing 
Before the Senate Comm, on Foreign Relations, 101st Cong. 9-10 (1990) {“1990 Hearing") 
(prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department of State). While it 
is trae that there are rhetorical differences, both administrations consistently emphasized the 
extreme acts required to constitute torture. As we have seen, the Bush understanding as codified 
in section 2340 reaches only extreme acts. The Reagan understanding, like the Bush 
understanding, declared that “intentionally” would be understood to require specific intent. 
Though the Reagan administration required that the “act be deliberate and calculated” and that it 
be inflicted with specific intent, in operation there is little difference between requiring specific 
intent alone and requiring that the act be deliberate and calculated. The Reagan administration’s 
understanding also made express what is obvious fi-om the plain text of CAT: torture is an 
extreme form of cruel and inhuman treatment. The Reagan administration’s understanding that 
the pain be “excruciating and agonizing” does not substantively deviate fixtm the Bush 
administration’s view. 

The Bush understanding simply took an amorphous concept — excruciating and agonizing 
mental pain— and gave it a more concrete form. Executive branch representations made to the 
Senate support our view that there was little difference between these two understandings. See 
1990 Hearing, at 10 (prepared statement of Hon. Abraham D. Sofaer, Legal Adviser, Department 
of State) (“no higher standard was intended” by the Reagan administration understanding than 
was present in the Convention or the Bush understanding); id. at 13-14 (statement of Mark 
Richard, Deputy Assistant Attorney General, Criminal Di-vision, Department of Justice) (“In an 
effort to overcome this unacceptable element of vagueness [in the term “mental pain”], we have 
proposed an understanding which defines severe mental pain constituting torture with sufficient 
specificity ... to protect innocent persons and meet constitutional due process requirements.”) 
Accordingly, we believe that the two definitions submitted by the Reagan and Bush 
administrations had the same purpose in terms of articulating a legal standard, namely, ensuring 
tliat the prohibition against torture reaches only the most extreme acts. 

Executive branch representations made to the Senate confirm that the Bush 
administration maintained the view that torture encompassed only the most extreme acts. 
Although the ratification record, such as committee hearings, floor statements, and testimony, is 
generally not accorded great weight in inteipreting treaties, authoritative statements made by 
representatives of the Executive Branch are accorded the most interpretive value. See Sofaer 
Memorandum at 35-36. Hence, the testimony of the executive branch witnesses defining torture, 
in addition to fte reservations, understandings and declarations that were submitted to the Senate 
by the Executive branch, should carry the highest interpretive value of any of the statements in 
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the ratification record. At the Senate hearing on CAT, Mark Richard, Deputy Assistant Attorney 
General, Criminal Division, Department of Justice, offered extensive testimony as to the 
meaning of torture. Echoing the analysis submitted by the Reagan administration, he testified 
that “[tjorture is understood to be that barbaric cruelty which lies at the top of the pyramid of 
human rights misconduct.” 1990 Hearing at 16 (prepared statement of Mark Richard). He 
further explained, “As applied to physical torture, there appears to be . some degree of consensus 
that the concept involves conduct, the mere mention of which sends chills down one’s spine[.]” 
Id. Richard gave the following examples of conduct satisfying this standard; “the needle under 
the fingernail, the application of electrical shock to the genital area, the piercing of eyeballs, etc.” 
Id. In short, repeating virtually verbatim the terms used in the Reagan understanding, Richard 
explained that under the Bush administration’s submissions with the treaty “the essence of 
torture” is treatment that inflicts “excruciating and agonizing physical pain.” Id. (emphasis 
added). 

As to mental torture, Richard testified that “no international consensus had emerged [as 
to] what de^ee of mental suffering is required to constitute torture],]” but that it was nonetheless 
clear that severe mental pain or suffering “does not encompass the normal legal compulsions 
which are properly a part of the criminal justice system]:] interrogation, incarceration, 
prosecution, compelled testimony against a fiiend, etc, — ^notwithstanding the fact that they may 
have the incidental effect of producing mental strain.” Id. at 17. According to Richard, CAT 
was intended to “condemn as torture intentional acts such as those designed to damage and 
destroy the human personality.” Id. at 14. This description of mental suffering emphasizes the 
requirement that any mental harm be of significant duration and supports our conclusion that 
mind-altering substances must have a profoundly disruptive effect to serve as a predicate act. 

Apart from statements from Executive branch officials, the rest of a ratification record is 
of little weight in interpreting a treaty. See generally Sofaer Memorandum. Nonetheless, the 
Senate understanding of the defimtion of torture largely echoes the administrations’ views. The 
Senate Foreign Relations Committee Report on CAT opined: “]f]or an act to be ‘torture’ it must 
be an extreme form of cruel and inhuman treatment, cause severe pain and suffering and be 
intended to cause severe pain and suffering.” S. Exec. Rep. No. 101-30, at 6 (emphasis added). 
Moreover, like both the Reagan and Bush administrations, the Senate drew upon the distinction 
between torture and cruel, inhuman or degrading treatment or punishment in reaching its view 
that torture was extreme.^ Finally, concurring with the adminisfration’s concern that “cruek 
inhuman, or degrading treatment or punishment” could be construed to go beyond constitutional 
standards, the Senate supported the inclusion of the reservation establishing the Constitution as 
the baseline for determining whether conduct amounted to cruel, inhuman, degrading treatment 
or punishment. See 136 Cong. Rec. 36,192 (1990); S. Exec. Rep. No. 101-30, at 39. 


Hearing testimony, though the least weighty evidence of meaning of all of the ratification record, is not to the 
contrary. Other examples of torture mentioned in testimony similarly reflect acts resulting in intense pain: the 
“gouging out of childrens ’ [sic] eyes, the torture death by molten rubber, the use of electric shocks,” cigarette bums, 
hanging by hands or feet. 1990 Hearing at 43 (Statement of Winston Nagan, Chairman, Board of Directors' 
Amnesty International USA); id. at 79 (Statement ofDavid Weissbrodt, Professor of Law, University of Minnesota 
on behalf of the Center for Victims of Torture, the Minnesota Lawyers International Human-Rights Committee), 
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3. Negotiating History 

CAT’s negotiating history also supports interpreting torture to include only the extreme 
acts defined in section 2340. The state parties endeavored to craft a definition that reflected the 
term’s gravity. During the negotiations, state parties offered various formulations to the working 
group, which then proposed a definition. Almost all of these suggested definitions illustrate the 
consensus that torture is an extreme act designed to cause agonizing pain. For example, the 
United States proposed that torture be defined as “includ[ing] any act by which extremely severe 
pain or suffering ... is deliberately and maliciously inflicted on a person.” J. Hennan Burgers & 
Hans Danelius, J7ie United Nations Convention Against Torture: A Handbook on the 
Convention Against Torture and Other Cruel Inhuman and Degrading Treatment or Punishment 
41 (1988) (“CAT Handbook'). The United Kingdom suggested that torture be defined even 
more narrowly as the "systematic and intentional infliction of extreme pain' or suffering rather 
than intentional infliction of severe pain or suffering.” Id. at 45 (emphasis in original). 
Ultimately, in choosing the phrase “severe pain,” the parties concluded fiiat this phrase 
“sufficient[ly] . . . convey[ed] the idea that only acts of a certain gravity shall . . . constitute 
torture.” Id. at 117. 

State parties were acutely aware of the distinction they drew between torture and crael, 
inhuman, or degrading treatment or punishment. The state parties considered and rejected a 
proposal that would have defined torture merely as cruel, inhuman or degrading treatment or 
punishment. See id. at 42. Mirroring the U.N. Declaration on Protection From Torture, some 
state parties proposed the inclusion of a paragraph defining torture as “an aggravated and 
deliberate form of cruel, inhuman or degrading treatment or punishment.” See id. at 41 ; see also 
S. Treaty Doc. No. 100-20, at 2 (the U.N. Declaration on Protection fi-om Torture (1975) served 
as “a point of departure for the drafting of [CAT]”). In the end, the parties concluded that the 
proposal was superfluous because Article 16 "impljies] that torture is the gravest form of such 
treatment or punishment.” CAT Handbook at 80; see S. Exec. Rep. No. 101-30, at 13 (“The 
negotiating history indicates that [the phrase ‘which do not amount to torture’] was adopted in 
order to emphasize that torture is at the extreme end of cruel, inhuman and degrading treatment 
or punishment and that Article 1 should be construed with this in mind.”). 

Additionally, the parties could not reach a consensus about the meaning of “cruel, 
inhuman, or degrading treatment or punishment.” See CAT Handbook at 47. Without a 
consensus, the parties viewed the term as simply ‘“too vague to be included in a convention 
which was to form the basis for criminal legislation in the Contracting States.’” Id. This view 
reaffirms the interpretation of CAT as purposely reserving criminal penalties for torture alone. 


CAT’s negotiating history oHeis more than just st^port for the view that pain or suffering must be extreme to 
amount to torture. First, the negotiating history suggests that the hann sustained from the acts of torture need not be 
permanent. In fact, ’’the Uniied States considered that it might be useful to develop the negotiating history which 
indicates that although conduct resulting in permanent impairment of physical or mental ficulties is indicative of 
torture, it is not an essential element of the offence.” CATHamlbook at 44. Second, the state parties to CAT rejected 
a proposal to include in CAT’s definition of torture the use of truth drags, where no physical haim or mental 
suffering was apparent. This rejection at least suggests that such drugs were not viewed as amounting to torture per 
se. See id. at 42. 
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4. U.S. Obligations Under CAT 
a. Torture 

Despite the apparent differences in language between the Convention and 18 U.S.C. § 
2340, the U.S. obligations under both are identical. As discussed above, the first Bush 
administration proposed an understanding of torture that is identical to the definition of that term 
found in section 2340. S. Exec. Rep. No. 101-30, at 36. The Senate approved CAT based on 
this understanding, and the United States included the understanding in its instrument of 
ratification.^’ As we explained above, the understanding codified at section 2340 accomplished 
two things. First, it made crystal clear that torture requires specific intent. Second, it added form 
and substance to the otherwise amorphous concept of mental pain or suffering. Because the 
understanding was included in the instrument of ratification, it defines the United States’ 
obligation under CAT. 

It is one of the basic principles of international law that a nation cannot be bound to a 
treaty without its consent See Advisory Opinion on Reservations to the Convention on 
Genocide, 1951 l.C.J. 15, 21 (May 28, 1951) (“Genocide Convention Advisory Opinion”). See 
also 1 Restatement (Third) of the Foreign Relations Law of the United States pt. I, introductory 
note at 18 (1987) (‘Restatement (Third)’’) (“Modem international law is rooted in acceptance by 
states which constitute the system.”); Anthony Aust, Modem Treaty Law and Practice 75 (2000) 
(a state can only be bound by a treaty to which it has consented to be bound). In other words, the 
United States is only bound by those obligations of the Torture Convention to which it 
knowingly agreed. The United States cannot be governed either by provisions of the Convention 
firom which it withheld its consent, or by interpretations of the Convention with which it 
disagreed, just as it could not be governed by the Convention itself if it had refused to sign it. 

This does not mean that in signing the Torture Convention, the United States bound itself 
to every single provision. Rather, under international law, a reservation made when ratifying a 
treaty validly alters or modifies the treaty obligation. Vienna Convention on the Law of Treaties, 
May 23, 1969, 1155 U.N.T.S. 331, 8 I.LM. 679 (entered into force Jan. 27, 1980); Restatement 
(Third) at § 313. ® The right to enter reservations apphes to multilateral agreements just as to the 


” See http://www.un.org/DeDts/^reatv/fiIlal/B2ynewfl^es^aIt boo/iv hi>o/iv O.himl . 

A reservation is generally understood to be a unilateral statement that modifies a state patty’s obligations under a 
treaty. The ratifying party deposits this statement with its insmiment of ratification. See, e.g.. Memorandum for the 
Attorney General, from Theodore B. Olson, Assistant Attorney General, Office of Legal Counsel, Re: Genocide 
Convention at 1 n.l (Jan. 20, 1984). By contrast, an understanding is defined as a statement that merely clarifies or 
interprets a State party’s legal obligations under the treaty. Such a statement does not alter the party’s obligations as 
a matter of international law. How a party characterizes a statement it deposits at ratification is not, however, 
dispositive of whether it is reservation or understanding. See Letter for Hon. Frank Church, Chairman, Ad Hoc 
Subcommittee on the Genocide Convention, Committee on Foreign Relations, fiom William H. Rehnquist, Assistant 
Attorney General, Office of Legal Counsel at 2-3 (May 8, 1 970). Instead, whethw a statement is a reservation or 
understanding depends on the statement’s substance. See Memorandum for the Attorney General, from Theodore B. 
Olson, Assistant Attorney General, Office of Legal Counsel, Re: Genocide Convention, at 2 n.4 (June 1, 1982). 
Here, although under domestic, law, the Bush administration’s definition of torture was categorized as an 
“understanding,” it was deposited with the instrument of ratification as a condition of the United States’ ratification, 
and so under international law we consider it to be a reservation if it indeed modifies CAT’s standard. See 
Restatement (Third), at § 3 1 3 cmt. g. Under cither characterization, the section 2340 standard governs. 
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more familiar context of bilateral agreements. Restatement (Third) at § 313. Under international 
law, therefore, the United States is bound only by the text of CAT as modified by the Bush 
administration’s understanding.^’ As is obvious from its text, and as discussed at length above, 
Congress codified the understanding almost verbatim when it enacted section 2340. The United 
States’ obligation under CAT is thus identical to the standard set by section 2340. Conduct that 
does not violate the latter does not violate the former. So long as the interrogation methods do 
not violate section 2340, they also do not violate our international obligations under CAT. 

To be sure, the Vienna Convention on Treaties recognizes several exceptions to the 
power to make reservations. None of them, however, apply here. First, a reservation is valid and 
effective unless it purports to defeat the “object and puipose” of the treaty. Vienna Convention, 
art. 19.*° International law provides little guidance regarding the meaning of the “object and 
purpose” test. See Curtis A. Bradley & Jack L. Goldsmith, Treaties, Human Rights, and 
Conditional Consent, 149 U. Penn. L. Rev. 399, 432-33 (2000) (explaining that “[njeither the 
Vienna Convention nor the [Genocide Convention Advisory Opinion] provides much guidance 
regarding the ‘object and purpose’ test” and that “there has been no subsequent judicial analysis 
of the test under either the Vienna Convention or customary international law, and no binding 
official determination that a reservation has ever violated the test.”). Nonetheless, it is clear that 
here the United States did not defeat the object and puipose of the Convention. In fact, it enacted 
section 2340 to expand the prohibition on torture in its domestic criminal law. The United States 
could only have defeated the object and puipose of the Convention if it had narrowed the 
existing prohibitions on torture under its domestic law. Rather than defeat the object of CAT, the 
United States accepted its terms and attempted, throu^ the Bush administration’s understanding, 
to make clear the scope and meaning of the treaty’s obligations. 

Second, a treaty reservation will not be valid if the treaty itself prohibits states from 
taking reservations. CAT nowhere prohibits state parties from entering reservations. Two 
provisions of the Convention — the coiiipetence of the Committee Against Torture in Article 28, 
and the mandatory jurisdiction of the International Court of Justice in Article 30 — specifically 
note that nations may take reservations from their terms. The Convention, however, contains no 
provision that explicitly attempts to preclude slates from exercising their basic right under 
international law to enter reservations to other provisions. Other treaties are quite clear when 
they attempt to prohibit any reservations. Without such a provision, we do not believe that CAT 
precludes reservations. 


** Further, if we arc correct in our suggestion that CAT itself creates a heightened intent standard, then the 
rmderstanding the Bush Administration attached is less a modification of the Convention’s obligations and more of 
an explanation of how the United States would implement its somewhat ambiguous terms. 

The United States is not a party to the Vienna Convention on Treaties. Nonetheless, as we have previously 
explained, “some lower courts have said that the Convention embodies the customary mtemational law of treaties," 
and the State Department has at various times taken the same view. See Letter for John Bellinger, m. Senior 
Associate Counsel to the President and Legal Advisor to the National Security Council, from John C. Yoo, Deputy 
Assistant Attorney General. Office of Legal Counsel, at 1 (Nov.15, 2001). See cko Memorandum for John H. 
Shenefield. Associate Attorney General, from John M. Harmon, Assistant Attorney General, Office of Legal 
Counsel, Re: The Application ofSectiom 2l2(a)(i7) and2l2(a)(29) of the Immigration and Nationality Act of i9S2 
to Persons Within the Scope ofjhe United Nations Headquarters Agreement and the Convention on the Privileges 
and Immunities of the United Nations 22 (Oct. 20, 1980) (noting that the Vienna Convention is “generally accepted 
as the universa] guide for the interpretation of treaties”). 
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Third, in regard to multilateral agreements, a treaty reservation may not be valid if other 
parties object in a timely maimer, Vienna Convention, art, 20, If another state does not object 
within a certain period of time, it is deemed to have acquiesced in the reservation. If another 
nation objects, then the provision of the treaty to which the reservation applies is not in force 
between the two nations, unless the objecting nation opposes entry into force of the treaty as 
whole between the two nations. Id. art. 21 (3). See also Genocide Convention Advisory Opinion, 
1951 I.C.J. 15, 26 (May 28, 1951) (an objection “will only affect the relationship between the 
State making the reservation and the objecting State”). Here, no nation objected to the United 
States’ further definition of torture.^' Even if any nation had properly objected, that would mean 
only that there would be no provision prohibiting torture in effect between the United States and 
the objecting nation — effectively mooting the question whether an interrogation method violates 
the Torture Convention. 

We conclude that the Bush administration’s understanding created a valid and effective 
reservation to CAT. Even if it were otherwise, there is no international court that could take 
issue with the United States’ interpretation of the Convention. In an additional reservation, the 
United States refused to accept the jurisdiction of the ICJ to adjudicate cases under the 
Convention. Altliough CAT creates a committee to monitor compliance, it can only conduct 
studies and has no enforcement powers. 

Some may argue that permitting the assertion of justification defenses under domestic 
law, such as necessity or self-defense, would place the United States in violation of its 
international obligations. Such an argument would point to article 2(2) of CAT, which provides 
that “[n]o exceptional circumstances whatsoever, whether a state of war or a threat of war, 
internal political instability or any other public emergency, may be invoked as a justification of 
torture.” We do not believe, however, that a treaty may eliminate the United States’ right, under 
international law, to use necessary measures for its self-defense. The right of national self- 
defense is well established under international law. As we have explained elsewhere, it is a right 
that is inherent in international law and in the international system. See Memorandum for 
Alberto R. Gonzales. Counsel to the President, Grom Jay S. Bybee, Assistant Attorney General, 
Office of Legal Counsel, Re: Authority of the President under Domestic and International Law 
to Use Force Against Iraq at 30 (Oct. 23, 2002) (“/raq Memorandum"). And, as we explained 
above. Article 51 of the U.N. Charter recognizes and reaffirms this inherent right: 

Nothing in the present Charter shall impair the inherent 
right of individual or collective self-defense if an armed attack 
occurs against a Member of the United Nations, until the Security 
Council has taken the measures necessary to maintain international 
peace and security. 


Three nations commented. Finland and Sweden asserted that the undeistanding did not alter U.S. obligations 
under CAT. While the Netherlands noted that the understanding ‘'appealed] to narrow" article I’s definition of 
torture, it too asserted that this understanding did not alter U.S. obligations under CAT. Comments such as these 
have no effect under international law. Moreover, even if these comments could be termed objections, they were in 
fact untimely and thus arc invalid. An objection to a resetvahon must be raised within twelve months of the 
notification of the reservation of by the date on which the objecting party consented to be bound, whichever is later, 
See Rhtatement (Third), at § 313 cmt. e. None of these countries entered their comments within that time frame. 
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U.N. Charter art. 51; ree also North Atlantic Treaty, Apr. 4, 1949, art. 5, 63 Stat. 2241, 2244, 34 
U.N.T.S. 243, 246 (agreeing that if an anned attack occurs against one of the parties, the others 
will exercise the right of individual or collective self-defense recognized by article 51); Inter- 
American Treaty of Reciprocal Assistance, Sept. 2^ 1947, art. 3, 62 Stat. 1681, 1700, 21 U.N.T.S. 
77, 93 (Rio Treaty) (same). 

Although recognized by these agreements, the United States has long held the view that 
the right to self-defense is broader in scope, and could not be limited by these treaty provisions. 
Our OfHce has observed, for example, that Article 51 merely reaffirms a right that already 
existed independent of the Qiarter. As this Office explained forty years ago: 

The concept of self-defense in international law of course justifies 
more than activity designed merely to resist an armed attack which 
is already in progress. Under international law every state has, in 
the words of EUhu Root, “the right ... to protect itself by 
preventing a condition of affairs in which it will be too late to 
protect itself.” 

Memorandum for the Attorney General, from Norbert A. Schlei, Assistant Attorney GMieral, 
Office of Legal Counsel, Re: Legality under International Law of Remedial Action Against Use 
of Cuba as a Missile Base by the Soviet Union at 2 (Aug. 30, 1962); cf. Martin v. Mott, 25 U.S. 
(12 Wheat.) 19, 29 (1827) (“the [domestic] power to provide for repelling invasions includes the 
power to provide against the attempt and danger of invasion”). We have opined that “it is likely 
that under international law no treaty could prevent a nation from taking steps to defend itself” 
High Seas Memorandum at 10. As Secretary of State Frank Kellogg explained, “The right of 
self-defense ... is inherent in every sovereign state and implicit in every treaty. Every nation is 
free at all times and regardless of treaty provisions to defend its territory from attack or invasion 
and it alone is competent to decide whether circumstances require recourse to war in self- 
defense.” Id. (internal quotation marks and citation omitted). Indeed, the United States has 
consistently defended the doctrine of anticipatory self-defense, even though the text of Article 51 
of the United Nations Charter itself seems to permit the use of force only after an armed attack 
has occurred. We believe that Article 51 is only expressive of one element of the broader right 
to self-defense, and that it could not derogate from a nation’s right to use force to prevent an 
imminent attack. 

Thus, if interrogation methods were inconsistent with the United States’ obligations 
under CAT, but were justified by necessity or self-defense, we would view these actions still as 
consistent ultimately with international law. Although these actions might violate CAT, they 
would still be in service of the more fundamental principle of self-defense that cannot be 
extinguished by CAT or any other treaty. Further, if the President ordered that conduct, such an 
order would amount to a. suspension or termination of the Convention. In so doing, the 
President’s order and the resulting conduct would not be a violation of international law because 
the United States would no longer be bound by the treaty. 

Tlie right to self-defense, of course, cannot be invoked in any and all circumstances. As 
this Office has recently explained, the use of force must meet two requirements to be legitimate. 
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See Iraq Memorandum at 33. First, “the use of force must be necessary because the threat is 
imminent and thus pursuing peaceful alternatives is not an option.” Id. “Second, the response 
must be proportionate to the threat[,]” Id. We further explained that to determine whether a 
threat is sufficiently imminent to make the use of force necessary, “[fjactors to be considered 
include: the probability of an attack; the likelihood that this probability will increase, and 
therefore the need to take advantage of a window of opportunity; whether diplomatic alternatives 
are practical; and the magnitude of the harm that could result from the threat.” Id. at 44. 

b. Cruel, Inhuman, or Degrading Treatment or Punishment 

CAT provides that “[e]ach State Party shall undertake to prevent in any territory under its 
jurisdiction other acts of cruel, inhuman or degrading treatment or punishment which do not 
amount to torture.” Art, 16.“ CAT does not require state parties to criminalize such conduct, 
nor does CAT (in contrast to the prohibition against torture) preclude its justification by exigent 
circumstances. Thus, the United States is within its international law obligations even if it uses 
interrogation methods that might constitute cruel, inhuman, or degrading treatment or 
punishment, so long as their use is justified by self-defense or necessity. 

In its instrument of ratification to the Torture Convention, the United States expressly 
defined the term “cruel, inhuman, or degrading treatment or punishment” for purposes of Article 
16 of the Convention. The reservation hraited “cruel and unusual or inhumane treatment or 
punishment" to the conduct prohibited under the Fifth, Fourteenth and Eighth Amendments. 
This reservation cannot be said to defeat CAT’s object and purpose. As with the U.S. definition 
of torture, it does not expand the right to engage in cruel, inhuman, or degrading treatment. 
Rather, the reservation merely reaffirmed the United States’ consistent interpretation of this 
ambiguous tenn.“ While several countries commented on this reservation, those objections, if 
valid, mean simply that Article 16 is not in force between the United States and the objecting 
states,®^ As to the remaining countries, this reservation is a binding obligation. 

The U.S, reservation is important in light of the lack of international consensus regarding 
the meaning of cruel, inhuman or degrading treatment See, e.g., Forti v. Suarez-Mason, 694 F. 


“ Article 1 6, like the other first 15 articles in the treaty, is non-self executing. The United States took a reservation 
to tins section, as with the other fust fifteen articles, that this section was non-self executing. As explained in text, 
therefore they not only “are not federal law cognizable in federal court, 4ey also place no obligations on the 
Executive Branch." Letter for Alberto R. Gonzales, Counsel to the President, ftom John C. Yoo, Deputy Assistant 
Attorney General, Office of legal Counsel, at 1 (July 22, 2002). See also Buell v. Miichell, 274 F3d 337, 372 (6th 
Cir. 2001) (“Courts in the United States are bound to give effect to international law and to international agreements, 
except that a non-self-executing agreement will not be given effect as law in the absence of necessary authority.") 
(internal quotation marks and citation omitted). 

The United States took the same reservation with respect to a provision in the International Covenant on Civil and 
Political Rights, Dec. 19, 1966, 999 U.N.T.S. 171, that prohibited crael, inhuman, or degrading treatment or 
punishment. 

“ Three countries objected to this reservation. Finland and the Netherlands objected to this reservation on the 
ground that it was incompatible with tlie object and purpose of the treaty. Additionally, these two countries, along 
with Sweden objected to this reservation because of its reference to national law, which these countries found to fail 
to clearly define U.S. treaty obligations. A fourth country, Germany, merely commented that this reservation d[idj 
not touch upon the obligations of the United States of America as State Party to the Convention.” These objections 
and comments, as noted earlier, were untimely and thus invalid. 
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Supp. 707, 71 1-12 (N.D. Cal. 1988) (sustaining earlier dismissal of cruel, inhuman, or degrading 
treatment or punishment because the court concluded that there was insufficient consensus 
defining the prohibited conduct). Cf. Knight v. Florida, 528 U.S. 990 (1999) (Thomas, J. 
concurring in the denial of cert.) (noting that international courts were not in agreement as to 
whether a lengthy delay between sentencing and execution constituted “cruel inhuman or 
degrading treatment or punishment” and that every court of appeals to have addressed such a 
claim had rejected it). Indeed, the drafters of CAT expressly recognized the absence of any 
consensus as to what kind of treatment or punishment rose to the level of “cruel, inhuman, or 
degrading treatment or punishment.” As noted above, it is precisely because this term had no 
coherent meaning under international law that the driftets chose not to require the 
criminalization of such conduct. See CAT Handbook at 47. Compare CAT, art. 4 (“Each State 
Party shall ensure that all acts of torture are offences under its criminal law.”) with id. art. 16 
(“Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of 
cruel, human, or degrading treatment or punishment which do not amount to torture . . . .”). 
Given the wide-ranging nature of international decisions regarding this phrase, some 
international decisions might give the phrase almost limitless application. For example, in 
Iwanczuk v. Poland l^xa. Ct. H.R. 2001), the European Court of Human Rights concluded that a 
strip search, undertaken because a prisoner had once been found with a knife, as well as certain 
humiliating remarks the guards allegedly made about the prisoner’s body (which the government 

disputed), “amounted to degrading treatment ” Id. at ^ 59. In reaching that conclusion, the 

court reasoned, “[I]t is sufficient if the victim is humiliated in his or her own eyes.” Id. at 51 
(citations omitted). And in Ireland v. United Kingdom (Eur. Ct. H.R. 1 977), a decision discussed 
in more detail below, the court concluded that actions that “arouse . . . feelings of fear, anguish 
and inferiority capable of humiliating and debasing [the prisoners] and possibly breaking their 
physical or moral resistance” constitutes degrading treatment. Id at f 167. Under these 
decisions anything that a detainee finds humiliating or offensive, or anything geared toward 
reducing that person’s moral or physical resistance to cooperating could constitute degrading 
treatment or punishment. These opinions would reach conduct far below the standard articulated 
in the U.S. reservation and would produce precisely the expansive and limitless results that the 
United States sought to avoid. Ultimately, as explained above, the United States is bound only 
by the treaty obligations to which it has consented. We explain below the substantive standards 
that this reservation to the definition of cmel, inhuman, and degrading treatment or punishment 
establishes. We address first the Eighth Amendment and then the standard established by the 
Fifth and Foiuteenth Amendments.^ 

i. Eighth Amendment 

Under the Supreme Court’s “cruel and unusual punishment" jurisprudence, there are two 
lines of analysis that might be relevant to the conduct of interrogations: (1 ) when prison officials 
use excessive force; and (2) when prisoners challenge their conditions of confinement. As a 
general matter, the excessive force analysis often arises in situations in which an inmate has 
attacked another inmate or a guard. Under this analysis, “a prisoner alleging excessive force 
must demonstrate that the defendant acted ‘maliciously and sadistically”' for the very puipose of 
causing harm. Porter v. Nussle, 534 U.S. 516, 528 (2002) (quoting Hudson v. McMillian, 503 


“ As we explained in Part I, neither the Fifth Amendment nor the Eighth Amendment apply of their own force to 
the interrogations of alien enemy combatants held abroad. 
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U.S. 1, 7 (1992)). Actions taken in “good-faith ... to maintain or restore discipline” do not 
constitute excessive force. Whitley v. Albers, 475 U.S. 312, 320-21 (1986) (“[^e think the 
question whether the measure taken inflicted unnecessary and wanton pain and suffering 
ultimately turns on whether force was applied in a good faith effort to maintain or restore 
discipline or maliciously and sadistically for the very purpose of causing harm.”) (internal 
quotation marks and citation omitted). To determine whether an official has met this standard, 
factors such as “the need for the application of force, the relationship between the need and the 
amount of force that was used, Q the extoit of injury inflicted[,]” are to be considered as well as 
“the extent of the threat to the safety of staff and- inmates, as reasonably perceived by the 
responsible officials on the basis of the facts known to them, and any efforts made to temper the 
severity of a forceful response.” Id. at 321 (internal quotation marks and citation omitted). Put 
another way, the actions must be necessary and proportional in light of the danger that 
reasonably appears to be posed. Moreover, the Supreme Court has emphasized that deference 
must be accorded to the decisions of prison officials “taken in response to an actual confrontation 
with riotous inmates” as well as “to prophylactic or preventative measures intended to reduce the 
incidence of these or any other breaches of prison discipline.” Id. at 322. 

Tliis standard appears to be most potentially ^plicable to interrogation techniques that 
may. involve varying degrees of force. As is clear from above, the excessive force analysis turns 
on whether the official acted in good faith or maliciously and sadistically for the very purpose of 
causing harm. For good faith to be found, the use of force should, among other things, be 
necessary. Here, depending upon the precise factual circumstances, such techniques may be 
necessary to ensure the protection of the government’s interest here — national security. As the 
Supreme Court recognized in Haig v. Agee, 435 U.S. 280 (1981), “It is ‘obvious and unarguable’ 
that-Jio governmental interest is more compelling than the security of the Nation.” Id. at 307 
(qao&nsApthekerv. Secretary of State, 378 U.S. 500, 509 (1964)). In the typical excessive force 
case, the protection of other inmates and officers or the maintenance of order are valid 
government interests that may necessitate the use of force. If prison administration or the 
protection of one person can be deemed to be valid governmental interests necessitating the use 
of force, then the interest of the United States here — obtaining intelligence vital to the protection 
of thousands of American citizens — can be no less valid. 

To be sure, no court has encountered the precise circumstances here. Nonetheless, Eighth 
Amendment cases most often concern instances in which the inmate is a threat to safety, and 
here force would be used to prevent a threat to the safety of the United States that went beyond a 
single inmate or a single prison. We believe it is beyond question that there can be no more 
compelling government interest than that which is presented here. Just as prison officials are 
given deference in their response to rioting inmates or prison discipline, so too must the 
Executive be given discretion in its decisions to respond to the grave threat to national security 
posed by the current conflict. Whether the use of more aggressive techniques that involve force 
is permissible will depend on the information that relevant officials have regarding the nature of 
the threat and the likelihood that the particular detainee has information relevant to that threat. 

Whether the interrogators have acted in good faith would turn in part on the injury 
inflicted. For example, if the technique caused minimal or minor pain, it is less likely to be 
problematic under this standard. The use of force must also be proportional, i.e., there should 
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also be some relationship between the technique used and the necessity of its use. So, if officials 
had credible threat information that a U.S. city was to be the target of a large-scale terrorist 
attack a month from now and the detainee was in a position to have information that could lead 
to the thwarting of that attack, physical contact such as shoving or slapping the detainee clearly 
would not be disproportionate to the threat posed. In such an instance, those conducting the 
interrogations would have acted in good faith rather than maliciously and sadistically for the very 
purpose of causing harm. 

We also note that the excessive force analysis might also apply to the use of threats. 
Some courts have held that threats can state an excessive force claim. For example, in Chandler 
V. District of Columbia Dept, of Corrections, 145 F.3d 1355 (D.C. Cir. 1998), the D.C. Circuit 
found that a correctional officer’s threat to the inmate had put him in “imminent fear of his life 
because she was in a position to carry it out.” Id. at 1361. The court concluded that 
“[djepeuding upon the gravity of the fear, the credibility of the threat, and on [the inmate’s] 
psychological condition, the threat itself could have caused more than de minimis harm and 
therefore could have been sufficient to state a claim of excessive use of force.” Id. at 1361. See 
also Northington v. Jackson, 973 F.2d 1518 (10th Cir. 1992) (holding that allegation that officer 
put a gun to the inmate’s head and threatened to kill him stated an excessive force claim). But 
see Collins v. Cundy, 603 F.2d 825, 827 (10th Cir. 1979) (sherifiTs idle threat to hang prisoner 
did not state a claim for an Eighth Amendment violation); Gout v. Sunn, 810 F.2d 923, 925 (9th 
Cir. 1 9.87) (allegations that defendants threatened inmate with physical harm, where plaintiff also 
alleged the defendants had beaten him, did not state an Eighth Amendment claim). 

The conditions of confinement cases provide a useful analogue to interrogation 
techniques that alter the conditions of a detainee’s cell and surrounding environment. The 
conditions of confinement analysis often arises in claims concerning the use of administrative 
segregation and conditions attendant that segregation. In those cases, a condition of confinement 
is not “cruel and unusual” unless it (1) is “sufficiently serious” to implicate constitutional 
protection, Rhodes v. Chapman, 452 U.S, 337, 347 (1981), and (2) reflects “deliberate 
indifference” to the prisoner’s health or safety. Farmer v. Brennan, 511 U.S. 825, 834 (1994). 
The failure to demonstrate either one of these components is fatal to the claim. The first element 
is objective, and inquires whether the challenged condition is cruel and unusual. The second, so- 
called “subjective” element requires an examination of the actor’s intent and inquires whether 
the challenged condition is imposed as a punishment. Wilson v. Seiter, 501 U.S. 294, 300 (1991) 
(“The source of the intent requirement is not the predilections of this Court, but the Eghth 
Amendment itself, which bans only cruel and unusual punishment. If the pain inflicted is not 
formally meted out as punishment by the statute or the sentencing judge, some mental element 
must be attributed to the inflicting officer before it can qualify.”). 

The Supreme Court has noted that “[n]o static ‘test’ can exist by which courts detemiine 
whether conditions of confinement are cruel and unusual, for the Eighth Amendment must draw 
its meaning from the evolving standards of decency that mark the progress of a maturing 
society.” Rhodes, 452 U.S. at 346 (1981) (internal quotations maiks and citation omitted). See 
also Estelle V. Gamble, 429 U.S. 97, 102 (1976) (stating that the Eighth Amendment embodies 
“broad and idealistic concepts of dignity, civilized standards, humanity, and decency”). Despite 
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this broad language, in recent years the Supreme Court clearly has sought to limit the reach of 
the Eighth Amendment in the prison context and certain guidelines emerge from these cases. 

As to the objective element, the Court has established that “only those deprivations 
denying 'the minimal civilized meastires of life’s necessities’ are sufficiently grave to fonn the 
basis of an Eighth Amendment violation.” Wilson, 501 U.S. at 298 (quoting Rhodes, 452 U.S. at 
347). It is not enough for a prisoner to show that he has been subjected to conditions that are 
merely “restrictive and even harsh,” as such conditions are simply “part of the penalty that 
criminal offenders pay for their offenses against society.” Rhodes, 452 U.S. at 347. See also id. 
at 349 (“the Constitution does not mandate comfortable prisons”). Rather, a prisoner must show 
that he has suffered a “serious deprivation of basic human needs,” id. at 347, such as “essential 
food, medical care, or sanitation,” id. at 348. See also Wilson, 501 U.S. at 304 (requiring “the 
deprivation of a single, identifiable human need such as food, warmth, or exercise”), “The 
.Amendment also imposes [the duty on officials to] provide humane conditions of confinement; 
prison officials must ensure that inmates receive adequate food, clothing, shelter, and medical 
care, and must take reasonable measures to guarantee the safety of the inmates.” Farmer, 511 
U.S. at 832 (internal quotation marks and citations omitted). The Court has also articulated an 
alternative test inquiring whether an inmate was exposed to “a substantia! risk of serious harm.” 
Id. at 837. See also DeSpain v. Vphoff, 264 F.3d 965, 971 (10th Cir. 2001) (“In order to satisfy 
the [elective] requirement, the inmate must show that he is incarcerated under conditions posing 
a substantial risk of serious harm.”) (internal quotation marks and citation omitted). 

In these recent cases, the Court has made clear that the conditions of confinement are not 
to be assessed under a totality-of-the-circumstances approach. In Wilson v. Seiler, 501 US. 294 
(1991)i the Supreme Court expressly rejected the contention that “each condition must be 
considered as part of the overall conditions challenged.” Id. at 304 (internal quotation marks and 
citation omitted). Instead, the Court concluded that “[s]ome conditions of confinement may 
establish an Eighth Amendment violation ‘in combination’ when each would not do so alone, but 
only when they have a mutually enforcing effect that produces the deprivation of a single 
identifiable human need such as food, warmth, or exercise — for example, a low cell temperature 
at night combined with a failure to issue blankets.” Id. As the Court further explained, “Nothing 
so amorphous as ‘overall conditions’ can rise to the level of cruel and unusual punishment when 
no specific deprivation of a single human need exists.” Id. at 305. 

To show deliberate indifference under the subjective element of the conditions of 
confinement test, a prisoner must show that “ the official knows of and disre^ds an excessive 
risk to inmate health or safety; the official must both be aware of facts fiem which the inference 
can be drawn that a substantial risk of serious harm exists and he must also draw the inference.” 
Farmer, 511 U.S. at 837. This standard requires greater culpability than mere negligence. See 
id. at 835; Wilson, 501 U.S. at 305 (“mere negligence would satisfy neither [the Whitley standard 
of malicious and sadistic infliction] nor the more lenient deliberate indifference standard”) 
(internal quotation marks omitted). Deliberate indifference is, however, “satisfied by something 
less than acts or omissions for the very purpose of causing harm or with knowledge that harm 
will result,” Farmer, 51 1 U.S. at 835. Moreover, the Court has emphasized that there need not 
be direct evidence of such intent. Instead, the “existence of this subjective state of mind [may be 
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inferred] from the fact that the risk of harm is obvious." Hope v. Pelzer, 122 S. Ct, 2508, 2514 
( 2002 ). 

One of its most recent opinions on conditions of confinement — Hope v. Pelzer, 122 S. Ct. 
2508 (2002) — illustrates the Court’s focus on the necessity of the actions undertaken in response 
to a disturbance in determining the officer’s subjective state of mind.“ In Hope, following an 
“exchange of vulgar remarks” between the inmate Hope and an officer, the two got into a 
“wrestling match.” Id. at 2512. Additional officers intervened and restrained Hope. See id. 
These officers then took Hope back to the prison. Once there, they required him to take off his 
shirt and then attached him to the hitching post, where he remained in the sun for the next seven 
hours. See id. at 2512-13. During this time. Hope received no bathroom breaks. He was given 
water only once or twice and at least one guard taunted him about being thirsty. See id. at 2513. 
The Supreme Court concluded • that the facts Hope alleged stated an “obvious” Eighth 
Amendment violation. Jd. at 2514. The obviousness of this violation stemmed from the utter 
lack of necessity of the guard’s actions. The Court emphasized that “[a]ny safety concerns” 
arising from the scuffle between Hope and the officer “had long since abated by the time [Hope] 
was handcuffed to the hitching post” and that there was a “clear lack of an emergency situation.” 
Id. As a result, the Court found that “[tjhis punitive treatment amount[ed] to [the] gratuitous 
infliction of ‘wanton and unnecessary’ pain that our precedent clearly prohibits.” Id. at 2515. 
Thus,, the necessity of the governmental action bears upon both the conditions of confinement 
analysis as well as the excessive force analysis. 

Here, interrogation methods that do not deprive enemy combatants of basic human needs 
would not meet the objective element of the conditions of confinement test. For example, a 
deprivation of a basic human need would include denial of adequate shelter, such as subjecting a 
detainee to the cold without adequate protection. See Dixon v. Godinez, 114 F.3d 640, 642 (7tfa 
Cir. 1997). A brief stay in solitary confinement alone is insufficient to state a deprivation. See, 
e.g., Leslie v. Doyle, 125 F.3d 1132, 1135 (7th Cir. 1997) (“A brief stay in disciplinary 
segregation[, here 15 days,] is, figuratively, a kind of slap on the wrist that does not lead to a 
cognizable Eighth Amendment claim.”). Such things as insulting or verbally ridiculing detainees 
would not constitute the deprivation of a basic human need. See Somers v. Thurman, 109 F.3d 
614, '624 (9th Cir. 1997) (‘To hold that gawking, pointing, and joking [about nude prisoners] 
violates the prohibition against cruel and unusual punishment would trivialize the objective 
component of the Eighth Amendment test and render it absurd.”). Additionally, the clothing of a 
detainee could also be taken away for a period of time without necessarily depriving him of a 
basic human need that satisfies this objective test. See, e.g., Seltzer-Bey v. Delo, 66 F.3d 961, 
964 (8th Cir. 1995). While the objective element would not pennit the deprivation of food 
altogether, alterations in a detainee’s diet could be made that would not rise to the level of a 
demal of life’s necessities. As the Ninth Circuit has explained, “The Eighth Amendment 
requires only that prisoners receive food that is adequate to maintain health; it need not be tasty 
or aesthetically pleasing.” LaMaire v. Mauss, 12 F.3d 1444, 1456 (9th Cir. 1993). 


Although tlie officers’ actions in Hope were undertaken in response to a scuffle between an inniate and a guard, 
the case is more properly thought of as a conditions of confinement case rather than as an “excessive force” case! 
By examining the officers’ actions under the “deliberate indifference standard" the Court analyzed it as a conditions 
of confinement case. As explained in text, the deliberate indifference standard is inapplicable to claims of excessive 
force. 
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Even if an interrogation method amounted to a deprivation of life’s necessities under the 
objective test, the subjective component would still need to be satisfied, j.e., the interrogators 
would have to act with deliberate indifference to the detainee’s health or safety. We believe that 
if an interrogator acts with the honest belief that the interrogation mfcthods used on a particular 
detainee do not present a serious risk to the detainee’s health or safety, he will not have acted 
with deliberate indifference. An honest belief mi^t be demonstrated by due diligence as to the 
effects of a particular interrogation technique combined with an assessment of the prisoner’s 
psychological health. 

Finally, the interrogation methods cannot be unnecessary or wanton. As we explained 
regarding the excessive force analysis, the government interest here is of the highest magnitude. 
In the typical conditions of confinement case, the protection of other inmates or officers, the 
protection of the inmate alleged to have suffered the crael and unusual punishment, or even the 
maintenance of order in the prison, provide valid government interests that may justify various 
deprivations. See, e.g., Anderson v. Nosser, 438 F.2d 183, 193 (5th Cir. 1971) (“protect[ing 
inmates] fiom self-inflicted injury, [] protecfjing] the general prison population and personnel 
from violate acts on his part, [and] prevent[ing] Q escape” are all legitimate penological interests 
that would permit the imposition of solitary confinement); McMahon v. Beard, 583 F.2d 172, 
175 (5th Cir. 1978) (prevention of inmate suicide is a legitimate interest). As with excessive 
force, no court has encountered the precise circumstances here under conditions of confinement 
jurisprudence. Nonetheless, we believe it is beyond question that there can be no more 
compelling government interest than that which is presented here and depending upon the 
precise factual circumstances of an interrogation, e.g., where there was credible information that 
the enemy combatant had information that could avert a threat, deprivations that may be caused 
would not be wanton or unnecessary. 

ii. Fifth and Fourteenth Amendments 

Under the Due Process clauses of the Fifth and Fourteenth Amendments,” substantive 
due process protects an individual from “the exercise of power without any reasonable 
-justification in the service of a legitimate governmental objective.” County of Sacramento v. 
Lewis, 523 U.S. 833, 846 (1998). Under substantive due process “only the most egregious 
official conduct can be said to be arbitrary in the constitutional sense.” Jd. at 846 (internal 
quotation marks and citation omitted). That conduct must “shock]] the conscience.” See 
generally id.-, Rochin v. California, 342 U.S. 165 (1952).“ Unlike government actions subjected 


” The substantive due process standard discussed in this section applies to both the Fourteenth and Fifth 
Amendment Due Process Clauses. 

“ In tire seminal case of Rochin v. California, 342 U.S. 163 (1952), the police had some information tiiat the 
defendant was selling dmgs. Three officers went to and entered the defendant’s home without a warrant and forced 
open the door to the defendant’s bedroom. Upon die opening door, the officers saw two pills and asked the 
defendant about them. The defendant promptly put them in his mouth. The officers “jurnped upon him and 
attempted to extract the capsules.” Id. at 166. The police tried to pull the pills out of his mouth but despite 
considerable straggle the defendant swallowed them. The police then took the defendant to a hospital, where a 
doctor forced an eimetic solution into the defendant’s stomach by sticking a tube down his throat and into his 
stomach, which caused the defendant to vomit up the pills. The pills did in fact contain morphine. See id The 
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to scrutiny under procedural due process, which are constitutionally permissible so long as the 
government affords adequate processes, government actions that “shock the conscience” are 
prohibited irrespective of the procedures that the government may employ in undertaking those 
actions. See generally Rochin v. California, 342 U.S. 165 (1952). The Supreme Court has 
limited the use of the nebulous standards of substantive due process and sought to steer 
constitutional claims to more specific amendments. See, e.g., Graham v. Connor, 490 U.S. 386, 
393-95 (1989) (holding that damages claim for injuries sustained when officers used physical 
force during a stop should be analyzed under the Fourth Amendment rather than substantive due 
process); Whitley v. Albers, 475 U.S. 312, 327 (1986) (holding that substantive due process 
provides no greater protection to prisoner shot during a prison riot than does the Eighth 
Amendment). See also Matta-Ballesteros v. Henman, 896 F.2d 255, 261 (7th Cir. 1990) 
(declining to analyze claim under the “shock-the-conscience” standard because Fourth 
Amendment provided that court with an explicit textual constitutional protection imder which to 
analyze the plaintiffs claim of excessive force). As the Court explained in Albright v. Oliver, 
510 U.S. 266 (1994), “[wjhere a particular Amendment provides an explicit textual source of 
constitutional protection against a particular sort of governmental behavior, that Amendment, not 
the more generalized notion of substantive due process, must be the guide for analyzing these 
claims.” Id. at 273 (plurality opinion of Rehnquist, C.J.). See also County of Sacramento, 523 
U.S. at 843 (“[sjubstantive due process analysis is therefore inappropriate” if the claim is 
covered by a specific Amendment). Thus, although substantive due process offers another line 
of analysis, it does not provide any protection greater than that which the Eighth Amendment 
provides. See Whitley, 475 U.S. at 327. 

To shock the conscience, the conduct at issue must involve more than mere negligence by 
the executive official. See County of Sacramento,523U.S. iitS49. See also Daniels v. Williams, 
474 U.S. 327 (1986) (“Historically, this guarantee of due process has been applied to deliberate 
decisions of government officials to deprive a person of life, liberty, or property.”) (collecting 
cases). Instead, “[i]t is . . . behavior on the other end of the culpability spectrum that would most 
probably support a substantive due process claim: conduct intended to injure in some way 
unjustifiable by any government interest is the sort of official action most likely to rise to the 
conscience-shocking level.” County of Sacramento, 523 U.S. at 849. In some circumstances, 
however, recklessness or gross negligence may suffice. See id. The requisite level of culpability 
is ultimately “not . . . subject to mechanical application in unfamiliar territory.” Id. at 850. As 
the Supreme Court has explained: “Deliberate indifference that shocks in one environment may 
not be so patently egregious in another, and our concern with preserving the constitution^ 
proportions of substantive due process demands an exact analysis of circumstances before any 
abuse of power is condemned as conscience shocking.” Id. As a general matter, deliberate 
indifference would be an appropriate standard where there is a real possibility for actual 
deliberation. In other circumstances, however, where quick decisions must be made (such as 
responding to a prison riot), a heightened level of culpability is more appropriate. See id at 85 1- 
52. 


The shock-the-conscience standard appears to be an evolving one. The Court’s most 
recent opinion regarding this standard emphasized that the conscience shocked was the 


Coun found that the actions of the police officer “shocked the conscience” and therefore violated Rochin’s due 
process rights. Id. at 1 70. 
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“contemporary conscience.” Id. at 847 n.8 (emphasis added). The Court explained that while a 
judgment of what shocks the conscience “may be informed by a history of liberty protection, [] it 
necessarily reflects an understanding of traditional executive behavior, of contemporary practice, 
and of the standards of blame generally applied to them.” Id. Despite the evolving nature of the 
standard, it is objective rather than subjective. The Supreme Court has cautioned that although 
“the gloss has ... not been fixed” as to what substantive due process is, judges “may not draw on 
[their] merely personal and private notions and disregard the limits that bind judges in their 
judicial function. . . . [TJhese limits are derived from considerations that are fused in the whole 
nature of our judicial process.” 342 U.S. at 170. See United Stales y. Lovasco, 431 U.S. 783 
(1973) (reaffirming that the test is objective rather than subjective). As the Court further 
explained, the conduct at issue must “do more than offend some fastidious squeamishness or 
private sentimentalism” to violate dueprosess. Rochin, 342 U.S. at 172. 

Additionally, Ingraham v, Wright, 430 U.S. 651 (1977), clarified that imder substantive 
due process; “[t]here is. of course, a de minimis level of imposition with which the Constitution 
is not concerned.” Id. at 674. And as the Fourth Circuit has noted, it is a “principle” “inherent in 
the Eighth [Amendment] and [substantive due process]” that “[n]ot . . . every malevolent touch 
by a prison guard gives rise to a federal cause of action. See Johnson v. Glide, 481 F.2d at 1033 
(“Not every push or shove, even if it may later seem unnecessary in the peace of a judge’s 
chambers, violates a prisoner’s constitutional rights”).” Riley v. Dorton, 115 F.3d 1159, 1167 
(4th Cir. 1997) (quoting Hudson, 503 U.S. at 9). Instead, “the [shock-the-conscience] . . . 
inquiry . . . [ is] whether the force applied caused injury so severe, and was so disproportionate to 
the need presented and so inspired by malice or sadism . . . that it amounted to a brutal and 
inhumane abuse of official power literally shocking to the conscience.” Webb v. McCullough, 
828 F.2d 1 151, 1 158 (6th Cir. 1987). Examples of physical brutality that “shock the conscience” 
include: the rape of a plaintiff by a uniformed officer, see Jones v. Wellham, 104 F.3d 620 (4th 
Cir. 1997); a police officer striking the plaintiff in retaliation for the plamtiff photographing the 
police officer, see Shillingford v. Holmes-, 634 F.2d 263 (5th Cir. 1981); police officer shooting a 
fleeing suspect’s legs without any probable cause other than the suspect’s running and failure to 
stop, see Aldridge v. Mullins, 377 F. Supp. 850 (M.D. Tenn. 1972) aff'd, 474 P.2d 1 1 89 (6th Cir. 
1973). Moreover, beating or sufficiently threatening someone during the course of an 
interrogation can constitute conscience-shocking behavior. See Gray v. Spillman, 925 F.2d 90, 
91 (4th Cir. 1991) (plaintiff was beaten and threatened with further beating ifhe did not confess). 
By contrast, for example, actions such as verbal insults and an angry slap of “medium force” did 
not constitute behavior that “shocked the conscience.” See Riley, 1 1 5 F.3d at 1 1 68 n.4 (4th Cir. 
1997) (finding claims that such behavior shocked the conscience “meritless”). 

Physical brutality is not the only conduct that may meet the shock-the-conscience 
standard. In Coopery. Dupnik, 963 F.2d 1220 (9th Qr. 1992) (en banc), the Ninth Circuit held 
that certain psychologically-coercive intenogation techniques could constitute a violation of 
substantive due process. The interrogators techniques were “designed to instill stress, 
hopelessness, and fear, and to break [the suspect’s] resistance.” Id. at 1229. The officers 
planned to ignore any request for a lawi^ and to ignore the suspect’s right to remain silent, with 
the express purpose that any statements he might offer would help keep him fi-om testifying in 
his own defense. See id. at 1249. It was this express purpose that the court found to be the 
“aggravating factor” that led it to conclude that the conduct of the police “shocked the 
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conscience.” Id. at 1249. The court reasoned that while “[i]t is a legitimate purpose of police 
investigation to gather evidence and muster infonnation that will surround a guilty defendant and 
make it difficult if not impossible for him to escape justice[,]'’ “when the methods chosen to 
gather such evidence and information are deliberately unlawful and flout the Constitution, the 
legitimacy is lost.” Id. at 1250. In Wilkins v. May, ZI2 F.2d 190 (7th Cir. 1989), the Seventh 
Circuit found that severe mental distress inflicted on a suspect could be a basis for a substantive 
due process claim. See id. at 195. See also Rhodes v. Robinson, 612 F.2d 766, 771 (3d Cir. 
1979) (claim of emotional harm could be the basis of a substantive due process claim). The 
Wilkins court found that under certain circumstances interrogating a suspect with gun at his head 
could violate those rights. See 872 F.2d at 195. Whether it would rise to the level of a violation 
depended upon whether the plaintiff waj able to show “misconduct that a reasonable person 
would find so beyond the norm of proper police procedure as to shock the conscience, and that it 
is calculated to induce not merely momentary fear or anxiety, but severe mental suffering, in the 
plaintiff” Id. On the other hand, we note that merely deceiving the suspect does not shock the 
conscience, see, e.g., United States v. Byram, 145 F.3d 405 (1st Cir. 1998) (assuring defendant 
he was not in danger of prosecution did not shock the conscience), nor does the use of sympathy 
or friends as intermediaries, see, e.g.. United States v. Simtob, 901 F.2d 799, 809 (9th Cir. 1990). 

Although the substantive due process case law is not pellucid, several principles emerge. 
First, whether conduct is conscience-shocking turns in part on whether it is without any 
justification, i.e., it is “inspired by malice or sadism.” Webb, 828 F.2d at 1 158. Although enemy 
combatants may not pose a threat to others in the classic sense seen in substantive due process 
cases, the detainees here may be able to prevent great physical injury to countless others through 
their knowledge of future attacks. By contrast, if the interrogation methods were undertaken 
solelylo produce severe mental suffering, they might shock the conscience. Second, the official 
must have acted with more than mere negligence. Because, generally speaking, there will be 
time for deliberation as to the methods of jnte rroeation that will be employed, it is likely that the 
culpability requirement here is deliberate indifference. See County of Sacramento, 523 U.S. at 
85 1-52. Thus, an official must know of a serious risk to the health or safety of a detainee and he 
must act in conscious disregard for that risk in order to violate due process standards. Third, this 
standard permits some physical contact. Employing a shove or slap as part of an interrogation 
would not run afoul of this standard. Fourth, the detainee must sustain some sort of injury as a 
result of the conduct, e.g., physical injury or severe mental distress. 

5. International Decisions on the Conduct of Interrogations 

Although decisions by foreign or international bodies are in no way binding authority 
upon the United States, they provide guidance about how other nations will likely react to our 
interpretation of the CAT and Section 2340. As this Part will discuss, other Western nations 
have generally used a high standard in determiiiing whether inteirogation techniques violate the 
international prohibition on torture. In fact, these decisions have found various aggressive 
interrogation methods to, at worst, consti^jte crael, inhuman, and degrading treatment, but not 
torture. These decisions only reinforce our view that there is a clear distinction between the two 
standards and that only extreme conduct, resulting in pain tliat is of an intensity often 
accompanying serious physical injury, will violate the latter. 
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a. European Court of Human Rights 

An analogue to CAT’s provisions can be found in the European Convention on Human 
Rights and Fundamental Freedoms (the "European Convention”). This convention prohibits 
torture, though it offers no definition of it. It also prohibits cruel, inhuman, or degrading 
treatment or punishment, again without definition. By barring both types of acts, the European 
Convention implicitly distinguishes between them and further suggests that torture is a grave act 
beyond cruel, inhuman, or degrading treatment or punishment. 

The leading European Court of Human Rights case explicating the differences between 
torture and cruel, inhuman, or degrading treatment or punishment is Ireland v. the United 
Kingdom (1978).*’ In that case, the European Court of Human Ri^ts examined interrogation 
techniques somewhat more sophisticated than the rather rudimentary and frequently obviously 
cruel acts described in the TA/PA cases. Carefiil attention to this case is worthwhile not just 
because the case examines methods not used in the TVPA cases, but also because the Reagan 
administration relied on this case in reaching the conclusion that the term torture is reserved in 
international usage for “extreme, deliberate, and unusually cruel practices." S. Treaty Doc. No. 

. 100-20, at 4. 

The methods at issue in Ireland were: 

(1) Wall Standing. The prisoner stands spread eagle against the wall, with fingers high 
above his head, and feet back so that he is standing on his toes such that his all of his 
weight falls on his fingers. 

(2) Hooding. A black or navy hood is placed over the prisoner’s head and kept there 
except during the interrogation. 

(3) Subjection to Noise. Pending interrogation, the prisoner is kept in a room with a loud 
and continuous hissing noise. 

(4) Sleep Deprivation. Prisoners are deprived of sleep pending intetrogatioa 

(5) Deprivation of Food and Drink. Prisoners receive a reduced diet during detention and 
pending interrogation. 

The European Court of Human Rights concluded that these techniques used in 
combination, and applied for hours at a time, were inhuman and degrading but did not amount to 
torture. In analyzing whether these methods constituted torture, the court treated them as part of 
a single program. See Ireland. 1 104. The court found that this program caused “if not actual 
bodily injury, at least interrse physical and mental suffering to the person subjected thereto and 
also led to acute psychiatric disturbances during the interrogation.” Id. 1 167. Thus, this 
program “fell into the category of inhuman treatmentj.]” Id. The court further found that “ftjhe 
techniques were also degrading since they were such as to arouse in their victims feeling of fear, 

” According to one commentator, the Inter-American Court of Human Rights has also followed this decision. See 
Julie Lantrip, Torture and Cruel, Inhuman and Degrading Treatment in the Jurisprudence of the Inter-American 
Court of Human Rights, 5 ILSA J. Int’l & Comp. L. 55 1, 560-«l (1999). The Inter-American Convention to Prevent 
and Punish Torture, however, defines torture much differently fiom CAT or U.S. law and, as such, any cases under 
that treaty are not relevant here. See Inter-American Convention to Prevent and Punish Torture, opened for 
signature Dec; 9, 1985, art. 2. OAS T.S. No. 67, 25 I.L.M. 419 (1985) (entered into force Feb. 28, 1987 but the 
United States has never signed or ratified it). 
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anguish and inferiority capable of humiliating and debasing them and possible [sic] breaking 
their physical or moral resistance.” Id. Yet, the court ultimately concluded: 

Although the five techniques, as applied in combination, undoubtedly amounted 
to inhuman and degrading treatment, although their object was the extraction of 
confession, the naming of others and/or information and although they were used 
systematically, they did not occasion suffering of the particular intensity and 
cruelty implied by the word torture 

Id. (emphasis added). Thus, even though the court had concluded that the techniques produce 
“intense physical and mental suffering” and “acute psychiatric disturbances,” they were not of 
sufficient intensity and cruelty to amoimt to torture. 

The court reached this conclusion based on the distinction the European Convention drew 
between torture and cruel, inhuman, or degrading treatment or punishment The court reasoned 
that by expressly distinguishing between these two categories of treatment, the European 
Convention sought to “attach a special stigma to deliberate inhuman treatment causing very 
serious and cruel suffering.” Id. f 167. According to the court, “this distinction derives 
principally from a difference in the intensity of the suffering inflicted.” Id. The court further 
noted dhat this distinction paralleled the one drawn in the U.N. Declaration on the Protection 
From Torture, which specifically defines torture as ‘“an aggravated and deliberate form of cruel, 
inhuman or degrading treatment or punishment.’” Id. (quoting U.N. Declaration on the 
Protection From Torture). 

The court relied on this same “intensity/cruelty” distinction to conclude that some 
physical maltreatment fails to amount to torture. For example, four detainees were severely 
beaten and forced to stand spread eagle up against a wall. See id. 1 110. Other detainees were 
forced to stand spread eagle while an interrogator kicked them “continuously on the inside of the 
legs.” /d. ^ 11 1. Those detainees were beaten, some receiving injuries that were “substantial” 
and, others received “massive” injuries. See id. Another detainee was “subjected to . . , 
‘comparatively trivial’ beatings” that resulted in a perforation of the detainee’s eardrum and 
some “minor bruising.” Id. H 1 15. The court concluded that none of these situations “attainjed] 
the partrcular level [of severity] inherent in the notion of torture.” Id. ^ 174. 

b. Israeli Supreme Court 

The European Court of Human Rights is not the only other court to consider whether 
such a program of interrogation techniques was permissible. In Public Committee Against 
Torture in Israel v. Israel, 38 I.L.M. 1471 (1999), the Supreme Court of Israel reviewed a 
challenge brought against the General Security Service (“GSS”) for its use of five techniques. At 
issue in Public Committee Against Torture In Israel were: (1) shaking, (2) the Shabach, (3) the 
Frog Crouch, (4) the excessive tightening of handcuffs, and (5) sleq) deprivation. “Shaking” is 
“the forceful shaking of the suspect's upper torso, back and forth, repeatedly, in a manner which 
causes the neck and head to dangle and vacillate rapidly.” Id. f 9. The “Shabach” is actually a 
combination of methods wherein the detainee 
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is seated on a small and low chair, whose seat is tilted forward, towards the 
ground. One hand is tied behind the suspect, and placed inside the gap between 
the chair’s seat and back support. His second hand is tied behind the chair, 
against its back support. The suspect’s head is covered by an opaque sack, Ming 
down to his shoulders. Powerfully loud music is played in the room. 

Id. 1 10. 

The “frog crouch" consists of “consecutive, periodical crouches on the tips of one’s toes, 
each lasting for five minute intervals.” Id. f 11. liie excessive tightening of handcuffs simply 
referred to the use handcufis that were too small for the suspects’ wrists. See id. ^ 12. Sleep 
deprivation occurred when the Shabach was used during “intense non-stop interrogations.’’™ Id 
1 13. 

While the Israeli Supreme Court concluded that these acts amounted to cruel, and 
inhuman treatment, the court did not expressly find that they amounted to torture. To be sure, 
such a conclusion was unnecessary because even if the acts amounted only to cruel and inhuman 
treatment the GSS lacked authority to use the five methods. Nonetheless, the decision is still 
best read as indicating that the acts at issue did not constitute torture. The court’s descriptions of 
and conclusions about each method indicate that the court viewed them as merely cruel, inhuman 
or degrading but not of the sufficient severity to reach the threshold of torture. While its 
descriptions discuss necessity, dignity, degradation, and pain, the court carefully avoided 
describing any of these acts as having the severity of pain or suffering indicative of torture. See 
id. at Hlj 24-29. Indeed, in assessing the Shabach as a whole, the court even relied upon the 
European Court of Human Right’s Ireland decision for stqjport and it did not evince 
disagreement with that decision’s conclusion that the acts considered therein did not constitute 
torture. Seeid.^ZO. 

In sum, both the European Court on Human Rights and the Israeli Supreme Court have 
recognized a wide array of acts that constitute cruel, inhuman, or degrading treatment or 
ptmishment, but do not amount to torture. Thus, they appear to permit, under international law, 
an aggressive interpretation as to what amounts to torture, leaving that label to be applied only 
where extreme circumstances exist. 

B. Customary International Law 

CAT constitutes the United States’ primary international obligation on the issue of 
torture. Some, however, might argue that the United Stetes is subject to a second set of 
obligations created by customary international law. Customary international law and treaties are 
often described as the two primary forms of international law. Unlike treaties, however, 
customary international law is unwritten, arises fiom the practice of nations, and must be 
followed out of a sense of legal obligation. While it may be the case that customary international 


The court did, however, distinguish between this sleep deprivation and diat which occuired as part of routine 
inteirugation, noting that some degree of intetference with the suspect’s regular sleep habits was to be expected. 
Public Committee Against Tonuriin lsrael% 23. 
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law prohibits torture, we believe tbat it cannot impose a substantive obligation that would vary 
from that which CAT creates. As a broad, recent multilateral agreement, CAT ir the very state 
practice allegedly represented by customary international law, and thus customary international 
law could not functionally be any different firom CAT. 

As our Office has previously explained, customary international law “evolves through a 
dynamic process of stale custom and practice.” Authority of the Federal Bureau of Investigation 
to Override International Law in Extraterritorial Law Enforcement Activities, 13 Op. O.L.C. 
163, 170 (1989). As one authority has described it, customary international law can be defined 
as a “general and consistent practice of states foUovyed by them from a sense of legal obligation.” 
Restatement (Third), at § 102(2). The best evidence of customary international law is proof of 
state practice. Id. § 103 cmt. a; see also Iraq Memorandum at 23. Authorities observe that 
multilateral treaties are important evidence of state practice. See Restatement (Third), pt. in 
introductory note at 144-45 (“Multilatetal treaties are increasing used also to codify and develop 
customary international law. . . .”); Military and Paramilitary Activities in and Against 
Nicaragua (Nicaragua v. U.S.), 1986 LCJ. 14 (Jime 27) (relying on multilateral treaties as 
evidence of customary international law). 

First, this must be the case because CAT, like other treaties, is the written expression of 
an agreement among signatories that willingly are bound by its terms. It provides a carefully 
crafted definition of the obligation regarding torture that nations, including the United States, 
have agreed to obey. By contrast, customary international law has no written definition, and the 
sources fixim which it can be dravm, such as the opinion of scholars, non-binding declarations by 
various meetings and assemblies, diplomatic notes and domestic judicial decisions, do not yield a 
defined and universal definition of the prohibited conduct. It is also unclear how universal and 
uniform state practice must be in order to crystallize into a notm of customary international law. 
Indeed; scholars will even argue that a norm has entered into customary international law, such 
as the prohibition on torture, while admitting that many states practice torture on their own 
citizens. See, e.g., Filartiga v. Pena-Irala, 630 F.2d 876, 882 (2d Cir. 1980); B. Simma & P. 
Alston, The Sources of Human Rights Law: Custom, Jus Cogens, and General Principles, 12 
Australian Y. B. IntT L. 82, 90-93 (1992). Intemafional law itself provides no guide for 
determining when the almost 200 nations in the world follow the same state practice sufficiently 
to create a new norm of customary international law. Even under the ambiguous metiiodology of 
international law, it is difficult to see how this form of law, which is never enacted through any 
accountable process nor accepted by any written form of consent, could supercede the 
obligations recently established throu^ a carefully negotiated and written multilateral treaty on 
the identical subject. 

Second, even if there is a uniform and universal state practice concerning torture 
sufficient to raise it to the level of customary international law, we believe it analytically 
incoherent to establish a norm of customary international law that differs from a recent, broadly 
accepted, multilateral agreement on the same exact issue. CAT provides substantive content to 
the prohibition on torture and cruel, inhuman, or degrading treatment or punishment. CAT is a 
multilateral agreement, ultimately joined by 132 state patties, to establish a definition of torture. 

In this context, we cannot see evidence of customary international law that could be a more 
compelling or conclusive definition of state practice. See Restatement (Third), at § 102 cmt. i. 
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(“[ijntemational agreements constitute practice of states and as such can contribute to the growth 
of customary intemationa! law”). Indeed, any effort to draw forth a norm of customary 
international law at odds with the Torture Convention would ignore the most basic evidence of 
state practice — that of broad agreement to a written text — in favor of more speculative, 
ambiguous, and diverse definitions of dubious legitimacy. 

Thus, it is CAT’s substantive obligations as defined by our reservations, understandings, 
and declarations that govern the United States’ international law obligations on torture. CAT not 
only governs U.S. obligations with respect to torture but it also does so with respect to cruel, 
inhuman, or degrading treatment or punishment. Thus, even if customary international law 
prohibits cmel, inhuman, or degrading treatment or punishment, CAT and the reservations, 
understandings, and declarations that the United States has taken with respect to the scope of that 
term’s reach are definitive of United States’ obligations. Customary international law cannot 
override carefully defined U.S. obligations through multilateral treaties on the exact same 
subject. 

Finally, even if customary international law on torture created a different standard than 
that which the Torture Convention creates, and even if such a standard were somehow 
considered binding under international law, it could not bind the President as a matter of 
domestic law. We have previously concluded that customary international law is not federal law. 
See Treaties and Laws Memorandum at 32-33. This has been the longstanding view of this 
Office and of the Department of Justice. See Authority of the Federal Bureau of Investigation to 
Override International in Extraterritorial Law Enforcement Activities, 13 Op. O.L.C. at 168- 
171. The constitutional text provides no support for the notion that customary international law 
is part of federal law. See id. at 33. Indeed, because customary international has not undergone 
the processes the Constitution requires for “the enactment of constimtional amendments, statutes, 
or treaties,” it is not law and “can have no legal effect on the government or on American 
citizens.” Treaties and Laws Memorandum at 33-34. As we explained, to elevate customary 
international law to federal law would “raise deep structural problems” by “import[ing] a body of 
law to restrain the three branches of American government that never underwent any ^proval by 
our democratic political process.” Id. at 36. Further, treating customary international law as 
federal law would directly invade “the President’s discretion as the Commander in Chief and 
Chief Executive to determine how best to conduct the Nation’s military affairs.” Id. at 36. Ihus, 
we concluded that “customary international law does not bind the President or the U.S. Armed 
Forces in their decisions concerning the detention conditions of al Qaeda and Taliban prisoners.” 
Id. at 37. That conclusion is no less true there than here. Customary international law cannot 
interfere, as a matter of domestic law, with the President and the U.S. Armed Forces as they 
carry out their constitutional duties to successfully prosecute war against an enemy that has 
conducted a direct attack on the United States. 

Even if one were to accept the notion that customary international law has some standing 
within our domestic legal system, the President may decide to override customary international 
law at his discretion. “It is well accepted that the political branches have ample authority to 
ovemde customary international law within their respective spheres of authority.” Id. at 34 
(discussing The Schooner Exchange v. McPadden, 11 U.S. (7 Cranch) 116 (1812) and Brown v. 
United States, 12 U.S. (8 Craich) WO {\ZU)y,The Paquete Habana, 175 U.S. 677(1900). Our 
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Office has made clear its agreement with these Supreme Court cases that the President can 
unilaterally order the violation of customary international law. 13 Op. O.L.C. at 170. Indeed, 
there is a strong argument under international law that nations must have the ability to violate 
customary international law. Because the very essence of customary international law is that it 
evolves through state custom and practice, ‘“[sjtates necessarily must have the authority to 
contravene international nonas.’” Id. at 36 (quoting Authority of the Federal Bureau of 
Investigation to Override International Law in Extraterritorial Law Enforcement Activities, 13 
Op. OL.C. at 170). Otherwise, custom itself could not change. Thus, if the President were to 
order interrogation methods that were inconsistent with some notion of customary international 
law, he would have the authority to override the latter as a matter of domestic law, and he could 
also argue that as a matter of international law such conduct was needed to shape a new norm to 
address international terrorism. 


IV. Defenses 

Even if an interrogation method might arguably cross the line drawn in one of the 
criminal statutes described above, and application of the statute was not held to be an 
unconstitutional infiingement of the President’s Conunander-in-Qiief authority, we believe that 
under the current circumstances certain justification defenses might be available. Standard 
criminal law defenses of necessity and self-defense could justify interrogation methods needed to 
elicit information to prevent a direct and imminent threat to the United States and its citizens. 
The availability of these defenses would depend upon the precise factual circumstances 
surrounding a particular interrogation. 

A. Necessity 

We believe that a defense of necessity might be raised in certain circumstances. Often 
referred to as the “choice of evils” defense, necessity has been defined as follows: 

Conduct that the actor believes to be necessary to avoid a harm or evil to himself or to 
another is justifiable, provided that; 

(a) the harm or evil sought to be avoided by such conduct is greater than that 
sought to be prevented by the law defining the offense charged; and 

(b) neither the Code nor other law defiuiing the offense provides exceptions or 
defenses dealing with the specific situation involved; and 

(c) a legislative purpose to exclude the justification claimed does not otherwise 
plainly appear. 

Model Penal Code § 3.02. See also LaFave & Scott, § 5.4 at 627. Although there is no federal 
statute that generally establishes necessity or other justifications as defenses to federal criminal 
laws, the Supreme Court has recognized the defense. See United States v. Bailey, 444 U.S. 394, 
410 (1980) (relying on LaFave & Scott and Model Penal Code definitions of necessity defense). ' 

The necessity defense might prove especially relevant in the current conflict. As it has 
been described in the casef law and literature, the purpose behind necessity is one of. public 
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policy. According to LaFave and Scott, “the law ought to promote the achievement of higher 
values at the expense of lesser values, and sometimes the greater good for society will be 
accomplished by violating the literal language of the criminal law.” LaFave & Scott, at 629. In 
particular, the necessity defense can justify the intaitional killing of one person to save two 
others because “it is better that two lives be saved and one lost than that two be lost and one 
saved.” Id. Or, put in the language of a choice of evils, “the evil involved in violating the terms 
of the criminal law (. . . even taking another’s life) may be less than that which would result from 
literal compliance with the law ( . . . two lives lost).” Id. 

Additional elements of the necessity defense are worth noting here. First, the defense is 
not limited to certain types of harms. Therefore, the harm inflicted by necessity may include 
intentional homicide, so long as the harm avoided is greater (i.e., preventing more deaths). Id. at 
634. Second, it must actually be the defendant’s intention to avoid the greater harm; intending to 
commit murder and then learning only later that the death had the fortuitous result of saving 
other lives will not support a necessity defense. Id. at 635. Third, if the defendant reasonably 
believed that the lesser harm was, necessary, even if, unknown to him, it was not, he may still 
avail himself of the defense. As LaFave and Scott explain, “if A kills B reasonably believing it 
to be necessary to save C and D, he is not ^Ity of murder even though, unknown to A, C and D 
could have been rescued without the necessity of Idliing B.” Id. Fourth, it is for the court, and 
not the defendant to Judge whether the harm avoided outweighed the harm done. Id. at 636. 
Fifth, the defendant cannot rely upon the necessity defense if a third alternative is open and 
known to him that will cause less harm. 

It appears to us that the necessity defense could be successfully maintained in response to 
an allegation of a violation of a criminal statute. A1 Qaeda’s September 11. 2001 attack led to 
the deaths of thousands and losses in the billions of dollars. According to public and 
governmental reports, al Qaeda has other sleeper cells within the United States that may be 
planning similar attacks. Indeed, we understand that al Qaeda seeks to develop and dqjloy 
chemical, biological and nuclear weapons of mass destructiom Under these circumstances, a 
particular detainee may possess information that could enable the United States to prevent 
imminent attacks that could equal or surpass the September 1 1 attacks in their magnitude. 
Clearly, any harm that might occur during an interrogation would pale to insignificance 
compared to the harm avoided by preventing such an attack, which could take hundreds or 
thousands of lives. 

Under this calculus, two factors will help indicate when the necessity defense could 
appropriately be invoked. First, the more certain that government officials are that a particular 
individual has information needed to prevent an attack, the more necessary interrogation will be. 
Second, the more likely it appears to be that a terrorist attack is likely to occur, and the greater 
the amount of damage expected from such an attack, the more that an interrogation to get 
information would become necessary. Of course, the strength of the necessity defense depends 
on the particular circumstances, and the knowledge of the government actors involved, when the 
interrogation is conducted. While every interrogation that might violate a criminal prohibition 
does not trigger a necessity defense, we can say that certain circumstances could support such a 
defense. 
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We note that legal authorities identify an important exception to the necessity defense. 
The defense is available “only in situations wharein the legislature has not itself, in its criminal 
statute, made a determination of values.” Id. at 629. Thus, if Congress explicitly has made clear 
that violation of a statute cannot be outweighed by the harm avoided, courts cannot recognize the 
necessity defense. LaFave and Israel provide as an example an abortion statute that made clear 
that abortions even to save the life of the mother would still be a crime; in such cases the 
necessity defense would be unavailable. Id. at 630. Here, however. Congress has not explicitly 
made a determination of values vis-d-vis torture. It has not made any such determination with 
respect to the federal criminal statutes applicable in the special maritime and territorial 
jurisdiction. 

In fact, in enacting the torture statute to implement CAT, Congress declined to adopt 
language fiom the treaty’s definition of torture that arguably seeks to prohibit the weighing of 
values. As discussed above CAT defines torture as the intentional infliction of severe pain or 
suffering “for such purpose[] as obtaining &oai him or a third person information or a 
confession.” CAT art. 1.1. It could be argued that this definition means that the good of 
obtaining information — ^no matter what the circumstances — cannot justify an act of torture. In 
other words, necessity would not be a defense. In enacting section 2340, however, Congress 
removed the purpose element in the definition of torture, defining torture in terms of conduct 
rathenthan by reference to the purpose for which it was carried out. By leaving section 2340 
silent, as to the harm done by torture in comparison to other harms. Congress allowed the 
necessity defense to go forward when appropriate. 

Further, CAT contains an additional provision that “no exceptional circumstances 
whatsoever, whether a state of war or a threat of war, internal political instability or any other 
public emergency, may be invoked as a justification of torture.” CAT art. 2.2. Given that 
Congress enacted 18 U.S.C. §§ 2340-2340A in light of CAT, Congress presumably was aware 
of this provision of the treaty, and of the definition of the necessity defense that allows the 
legislature to provide for an exception to the defense, see Model Penal Code § 3.02(b), yet 
Congress did not incorporate CAT article 2.2 into section 2340. Nor did Congress amend any of 
the generally applicable criminal statutes to eliminate this defense in cases of torture. Given that 
Congress omitted CAT's effort to bar a necessity or wartime defense, we read section 2340 and 
the federal criminal statutes applicable to the special maritime and territorial jurisdiction as 
permitting the defense. 

Additionally, criminal statutes are to be “strictly construed in favor of the defendant.” 
LaFave, at § 2.2(d). As noted above, sections 2340-2340A do not expressly preclude the 
common law defenses of necessity nor as we explain below do they preclude the defense of self- 
defense. To find the necessity defense barred based on art. 2, which is not part of our domestic 
law because it is non-self-executing, would be a gross breach of this fundamental tenet. Indeed, 
such a conclusion would raise constitutional concerns. It would not only raise the specter that 
section 2340A is unconstitutionally vague, in violation of a defendant’s Fifth Amendment right 
to due process, but involdng this article to preclude either self-defense or necessity defenses 
could also raise ex post facto-like concerns that may implicate a defendant’s Fifth Amendment 
right to due process. See Hagers v. Tennessee. 532 U.S. 451, 462 (2001) (“[W]e conclude that a 
judicial alteration of a coirimon law doctrine of criminal law violates the principle of fair 
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warning, and hence must not be given retroactive effect, only where it is unexpected and 
indefensible by reference to the law which had been expressed prior to the conduct in issue.”) 
(internal quotation marics and citations omitted). Cf. U.S. Const, art. I, § 9, cl. 3 (“No Bill of 
Attainder or ex post facto Law shall be passed”). 

B. Self-Defense 

Even if a court were to find that necessity did not justify the violation of a criminal 
statute, a defendant could still appropriately raise a claim of self-defense. The right to self- 
defense, even when it involves deadly force, is deeply embedded in our law, both as to 
individuals and as to the nation as a whole. As the Court of Appeals for the D.C. Circuit has 
explained; 

More than two centuries ago, Blackstone, best known of the expositors of the 
English common law, taught that “all homicide is malicious, and of course 
amounts to murder, unless . . . excused on the account of accident or self- 
preservation. . . Self-defense, as a doctrine legally exonerating the taking of 
human life, is as viable now as it was in Blackstone’s time. 

United Stales v. Peterson, 483 F.2d 1222, 1228-29 (D.C. Cir. 1973). Self-defense is a common- 
law defense to federal criminal offenses, and nothing in the text, stmcture or history of section 
2340A precludes its application to a charge of torture. Similarly, in light of Congress’s failure to 
eliminate this defense for defendants accused of torture but charged with one of the offenses 
^plicable to the special maritime and territorial jurisdiction, we beUeve that nothing precludes 
the assertion of this defense. In the absence of any textual provision to ihe contrary, we assume 
self-defense can be an appropriate defense to an allegation of torture, irrespective of the offense 
charged. 

The doctrine of self-defense permits the use of force to prevent harm to another person. 
As LaFave and Scott explain, “one is justified in using reaswiable force in defense of another 
person, even a stranger, when he reasonably believes that the other is in inunediate danger of 
unlawful bodily harm from his adversary and that the use of such force is necessary to avoid this 
danger.” Id. at 663-64, Ultimately, even deadly force is permissible, but “only when the attack 
of the adversary upon the other person reasonably appears to the defender to be a deadly attack.” 
Id. at 664. As with our discussion of necessity, we will review the significant elements of this 
defense.^’ According to LaFave and Scott, the elements of the defense of others are the same as 
those that apply to individual self-defense. 

First, self-defense requires that the use of force be necessary to avoid the danger of 
unlawful bodily harm. Id. at 649. A defender may justifiably use deadly force if he reasonably 
believes that the other person is about to inflict unlawful death or serious bodily harm upon 
another, and that it is necessary to use such force to prevent it. Id. at 652. Looked at from the 
opposite perspective, the defender may not use force when the force would be as equally 
effective at a later time and the defender suffers no harm or risk by waiting. See Paul H. 


” Early cases had suggested that in order to be eligible for defense of another, one should have some personal 
relationship with the one in need of protection. That view has been discarded. LaFave 8c Scott at 664. 
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Robinson, 2 Criminal Law Defenses ^ 131(c) a( 77 (1984). If, however, other options permit the 
defender to retreat safely fiom a confrontation without having to resort to deadly force, the use of 
force may not be necessary in the first place. La Fave & Scott at 659-60. 

Second, self-defense requires that the defendant’s belief in the necessity of using force be 
reasonable. If a defendant honestly but unreasonably believed force was necessary, he will not 
be able to make out a successful claim of self-defense. Id. at 654. Conversely, if a defendant 
reasonably believed an attack was to occur, but the facts subsequently showed no attack was 
threatened, he may still raise self-defense. As LaFave and Scott explain, “one may be justified in 
shooting to death an adversary who, having threatened to kill him, reaches for his pocket as if for 
a gun, though it latw appears that h§ had no gun and that he was only reaching for his 
handkerchief.’’ Id. Some authorities' such as the Model Penal Code, even eliminate the 
reasonability element, and require only that the defender honestly believed — ^regardless of its 
unreasonableness — that the use of force was necessary. 

Third, many legal authorities include the requirement that a defender must reasonably 
believe that the unlawful violence is “imminent” before he can use force in his defense. It would 
be a mistake, however, to equate imminence necessarily with timing — that an attack is 
immediately about to occur. Rather, as the Model Penal Code explains, what is essential is that, 
the defensive response must be “immediately necessary.” Model Penal Code § 3.04(1). Indeed, 
imminence may be merely another way of expressing the requirement of necessity. Robinson at 
78. LaFave and Scott, for example, believe that the imminence requirement makes sense as part 
of a necessity defense because if an attack is not immediately upon the defender, the defender 
has other options available to avoid the attack that do not involve the use of force. LaFave &. 
Scott at 656. If, however, the fact of the attack becomes certain and no other options remain, the 
use of.force may be justified. To use a well-known hypothetical, if A were to kidnap and confine 
B, and then tell B he would kill B one week later, B would be justified in using force in self- 
defense, evai if the opportunity arose before the week had passed. Id. at 656; see also Robinson 
at § 131(c)(1) at 78. In this hypothetical, while the attack itself is not imminent, B’s use of force 
becomes immediately necessary whenever he has an opportunity to save himself fiom A. 

Fourth, the amount of force should be proportional to the threat. As LaFave and Scott 
explain, “the amount of force which [the defender] may justifiably use must be reasonably 
related to the threatened harm which he seeks to avoid.” LaFave & Scott at 651. Thus, one may 
not use deadly force in response to a threat that does not rise to death or serious bodily harm. If 
such harm may result, however, deadly force is ^propriate. As the Model Penal Code § 
3.04(2)(b) states, “[t]he use of deadly force is not justifiable . . . unless the actor believes that 
such force is necessary to protect himself against death, serious bodily injury, kidnaping or 
sexual intercourse compelled by force or threat.” 

In the current conflict, we believe that a defendant accused of violating the criminal 
prohibitions described above might, in certain circumstances, have grounds to properly claim the 
defense of anothw. The threat of an impending terrorist attack threatens the lives of hundreds if 
not thousands of American citizens. Whether such a defense will be upheld depends on the 
specific context within which the interrogation decision is made. If an attack appears 
increasingly certain, but our'intelligence services and armed forces cannot prevent it without the 
infoimation from the interrogation of a specific individual, then the more likely it will appear 
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that the conduct in question will be seen as necessary. The increasing certainty of an attack will 
also satisfy the imminence requirement. Finally, the fact that prevmus al Qaeda attacks have had 
as their aim the deaths of American citizens, and that evidence of other plots have had a similar 
goal in mind, would justify proportionality of interrogation methods designed to elicit 
information to prevent such deaths. 

To be sure, this situation is different from the usual self-defense justification, and, indeed, 
it overlaps With elements of the necessity defense. Self-defense as usually discussed involves 
using force against an individual who is about to conduct the attack. In the current 
circumstances, however, an enemy combatant in detention does not himself present a threat of 
harm. He is not actually carrying out the attack; rather, he has participated in the planning and 
preparation for the attack, or merely has knowledge of the attack through his membership in the 
terrorist organization. Nonetheless, some leading scholarly cotrunentalors believe that 
interrogation of such individuals using methods that might violate section 2340A would be 
justified under the doctrine of self-defense, because the combatant by aiding and promoting the 
terrorist plot “has culpably caused the situation where someone might get hurt If hurting him is 
the only means to prevent the death or injury of others put at risk by his actions, such torture 
should be permissible, and on the same basis that self-defense is permissible.” Michael S'. 
Moore, Torture and the Balance of Evils, 23 Israel L. Rev. 280, 323 (1989) (symposium on 
Israel’s Landau Commission Report).’^ See also Alan M. Dershowitz, Is It Necessary to Apply 
"Physical Pressure" to Terrorists— and to Lie About It?, 23 Israel L. Rev. 192. 199-200(1989). 
Tims, some commentators believe that by helping to create the threat of loss of life, terrorists 
become culpable for the threat even though they do not actually carry out the attack itself If 
necessary, they may be hurt in an interrogation because they are part of the mechanism that has 
set the attack in motion, Moore, at 323, just as is someone who feeds ammunition or targeting 
information to an attacker. Under the present circumstances, therefore, even though a detained 
enemy combatant may not be the exact attacker— -he is not planting the bomb, or piloting a 
hijacked plane to kill civilians — ^he still may be harmed in self-defense if he has knowledge of 
future attacks because he has assisted in their planning and execution. 

In addition, we believe that a claim by an individual of the defense of another would be 
furthw supported by the fact that, in this case, the nation itself is under attack and has the right to 
self-defeiise. As In re Neagle, 135 U.S. 1 (1890) suggests, a federal official who has used force 
in self-defense may also draw upon the national right to self-defense to strengthen his claim of 
justification. In that case, the State of California arrested and held dqruty U.S. Marshal Neagle 
for shooting and killing the assailant of Supreme Court Justice Field. In granting the writ of 
habeas corpus for Neagle’s release, the Supreme Court did not rely alone upon the marshal’s 
right to defend another or his right to self-defense. Rather, the Court found that Neagle, as an 
agent of the United States and of the executive branch, was justified in the killing because, in 
protecting Justice Field, he was acting pursuant to the executive branch’s inherent constitutional 
authority to protect the United States government. Id. at 67 (“We cannot doubt the power of the 
president to take measures for the protection of a judge of one of the courts of the United States 


Moore distinguishes tliat case from one in which a person has infomialion that could stop a terrorist attack, but 
who does not take a hand in the tgiorist activity itself, such as an innocent person who learns of the attack fiom her 
spouse. Moore, 23 Israel L Rev. at 324. Such individuals, Moore finds, would not be subject to the use of force in 
self-defense, although they might be under the doctrine of necessity. 
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who, while in the discharge of the duties of his office, is threatened with a personal attack which 
may probably result in his death,”). That authority derives, according to the Court, from the 
President’s power under Article II to take care that the laws are faithfully executed. In other 
words, Neagle as a federal officer not only could raise self-defense or defense of another, but 
also could defend his actions on the ground that he was implementing the Executive Branch’s 
authority to protect the United States government. 

If the right to defend the national government can be raised as a defense in an individual 
prosecution, as Neagle suggests, then a government defendant, acting in his official capacity, 
should be able to argue that any conduct that arguably violated a criminal prohibition was 
undertaken pursuant to more than just individual self-defense or defense of another. In addition, 
the defendant could claim that he was fulfilling the Executive Branch’s authority to protect the 
federal government and the nation from attack after the events of September H, which triggered 
the nation’s right to self-defense. Following the example of In re Neagle, a government 
defendant may also argue that his conduct of an interrogation, if properly authorized, is justified 
on the basis of protecting the nation flora attack. In order to make the fullest use of this defense, 
the defendant would want to show that his conduct was specifically ordered by national 
command authorities that have the authority to decide to use force in national self-defense. 

There can be little doubt that the nation’s right to self-defense has been triggered under 
our law. The Constitution announces that one of its purposes is “to provide for the common 
defense.” U.S. Const., Preamble. Article I, § 8 declares that Congress is to exercise its powers 
to “provide for the common Defence.” See also 2 Pub. Papers of Ronald Reagan 920, 921 
(1988-89) (right of self-defense recognized by Article 51 of the U.N. Charter); supra Part 
ni.A.4.a. Tire President has a particular responsibility and power to take steps to defend the 
natitsisand its people. In re Neagle, 135 U.S. at 64. See also U.S. Const, art. IV, § 4 (“The 
United- States shall . . . protect [each of the States] against Invasiorf’). As Commander -in Chief 
and Chief Executive, he may use the armed forces to protect the nation and its people. See, &g.. 
United States v. Verdugo-Urquidez, 494 U.S. 259, 273 (1990), And he may employ secret 
agents to aid in his work as Commander-in-Chief. Totten v. United States, 92 U.S. 105, 106 
(1876). As the Supreme Court observed in The Prize Cases, 67 U.S. (2 Black) 635 (1862), in 
response to an armed attack on the United States “the President is not only authorized but bound 
to resist force by force . . . without waiting for any special legislative authority.” Id. at 668. The 
September 1 1 events were a direct attack on the United States that triggered its right to use force 
under domestic and international law in self-defense, and as we have explained above, the 
President has authorized the use of military force with the support of Congress. 

As we have made clear in other opinions involving the war against al Qaeda, the Nation’s 
right to self-defense has been triggered by the events of September 11. If a government 
defendant were to barm an enemy combatant during an interrogation in a marmer that might 
arguably violate a criminal prohibition, he would be doing so in order to prevent further attacks 
on the United States by the al Qaeda terrorist network. In that case, we believe that he could 
argue that the executive branch’s constitutional authority to protect the nation from attack 
justified his actions. This national and international version of the right to self-defense could 
supplement and bolster the government defendant’s individual right. 
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ConclusioD 

For the foregoing reasons, we conclude that the Fifth and Eighth Amendments do not 
extend to alien enemy combatants held abroad. Moreover, we conclude that different canons of 
construction indicate that generally applicable criminal laws do not apply to the military 
interrogation of alien unlavidul combatants held abroad. Were it otherwise, the application of 
these statutes to the interrogation of enemy combatants undertaken by military personnel would 
conflict with the President’s Commander-in-Chief power. 

We further conclude that CAT defines U.S. international law obligations with respect to 
torture and other cruel, inhuman, or degrading treatment or pimishment. The standard of conduct 
regarding torture is the same as that wlflch is found in the torture statute, 18 U.S.C. §§*2340- 
2340A. Moreover, the scope of U.S. obligations under CAT regarding cruel, inhuman, or 
degrading treatment or punishment is limited to conduct prohibited by the Eighth, Fifth and 
Fourteenth Amendments. Customary international law does not supply any additional standards. 

Finally, even if the criminal prohibitions outlined above applied, and an interrogation 
method might violate those prohibitions, necessity or self-defense could provide justifications for 
any criminal liability. 

Please let us know if we can be of further assistance 
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Statement of Philip Zelikow 

United States Senate Committee on the Judiciary, 

Subcommittee on Administrative Oversight and the Courts 

May 13, 2009 

Mr. Chairman, Senator Sessions, thank you for giving me the 
opportunity to appear before you today. The declassification of Justice 
Department legal opinions on the legality of an interrogation program 
operated by the CIA has reopened an important public debate. The 
debate is on how the United States should get intelligence from captives 
taken in the global armed conflict against the violent Islamist extremist 
organization, al Qaeda, its allies, and its affiliates, as these organizations 
wage war against our country, and our people. 

The Committee has my c.v. so I won't detail my experience or 
scholarship. I will concentrate in this statement on my involvement in 
debates on the treatment of enemy captives in order to discuss the 
effectiveness of such methods and the legal reasoning employed to 
judge this and future intelligence programs. 

At the outset, I will address a few frequently asked questions: 

I have no view on whether former officials should be prosecuted. 
We have institutions to make those judgments. The factual and 
legal story is complicated, more complicated than is generally 
recognized. We should let our institutions do their job. 

There should be a thorough inquiry, yielding a public report, to: 

comprehend how the United States came to operate such an 
unprecedented program so that we can learn from that; and 

evaluate whether the more constrained intelligence 
program we have been operating against al Qaeda in Iraq 
for at least four and a half years and against al Qaeda 
worldwide for at least three and a half years is adequate to 
protect the country. 1 think it is. But important people have 
challenged that view. Since the issue is so important, our 
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current approach should be validated, or it should be 
changed. 

I have no view on whether Justice Department lawyers acted 
unethically or improperly. 1 believed at least some of their legal 
opinions on this subject were unsound, even unreasonable. But 1 
don’t know how they did their work. Others should judge. 

In 2003, while serving as executive director of the 9/11 Commission, 
some of my staff colleagues and 1 were concerned because the CIA was 
unwilling to disclose information about the conduct of the 
interrogations of key detainees and would not allow access to the 
detainees or the interrogators.^ The Commission's concerns deepened 
as press reports in 2004 indicated that detainees might have been 
abused. Therefore, in its July 2004 report, the Commission formally 
recommended that the United States "engage its friends to develop a 
common coalition approach toward the detention and humane 
treatment of captured terrorists" drawing "upon Article 3 of the Geneva 
Conventions on the law of armed conflict,” an article "specifically 
designed for those cases in which the usual laws of war did not apply." 

This article, common to all four of the Geneva Conventions on armed 
conflict, was meant to provide a ‘floor’ to handle situations where usual 
POW status does not apply. It prohibits "cruel treatment” under any 
circumstances and bans "outrages upon personal dignity, in particular 
humiliating and degrading treatment." In its recommendation, the 9/11 
Commission noted that these "minimum standards are generally 
accepted throughout the world as customary international law.” 

Although the Bush administration accepted most of the Commission’s 
recommendations, this was one of the few it did not accept. That refusal 
plainly signaled that the administration was reserving the right to inflict 


^ After the 2007 disclosure that the CIA had destroyed videotapes of interrogations, 
the Commission's efforts to learn more about the circumstances surrounding 
interrogations were summarized in a report that 1 prepared with our former deputy 
general counsel, Steve Dunne. That unclassified report has been made public. A 
federal special prosecutor, John Durham, is currently investigating the destruction 
of the videotapes. 


2 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 


Frm 00669 Fmt 6633 Sfmt 6633 


S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



664 


VerDate Nov 24 2008 


treatment that might violate the so-called “CID" standard. "CID" stands 
for "cruel inhuman, or degrading" - a standard expressed, in slightly 
varying terms, in Common Article 3 of the Geneva Conventions that 1 
just mentioned, in the Convention Against Torture, another signed and 
ratified treaty obligation, and is a standard also found in a Protocol to 
the Geneva Conventions that had been accepted by most countries and 
by the United States during the Reagan administration. The 
administration's initial rejection of the 9/11 Commission 
recommendation on this point was therefore both revealing and 
troubling. 

As 2004 turned to 2005, the controversy about the treatment of 
captives intensified. There were the revelations of detainee abuse in 
military facilities in Iraq, and reports of alleged murders. There were 
reports of past abuses at the Guantanamo facility. There were growing 
rumors and reports about other sites run by the CIA. I later learned 
that, in 2004, the CIA Inspector General, john Helgerson, had prepared a 
secret report that was plainly skeptical and worried about the Agency's 
treatment of captives. I was acquainted with Helgerson and respected 
his judgment; I also later talked to CIA officials who worked on this 
study. An important critique, the IG report was also another reminder 
about the outstanding professionalism that can always be found in the 
Agency’s ranks. 

In 2005, 1 became Counselor of the Department of State. This should not 
be confused with the duties of the State Department’s Legal Adviser. 

The "Counselor" is an old office at State, a place where the Secretary 
puts someone who serves as a kind of deputy on miscellaneous issues. 
Among my duties, 1 was to be the subcabinet "deputy” for the 
Department on issues of intelligence policy or counterterrorism. 

By June 2005, President Bush wanted to reconsider the current 
approach. He asked his advisers to develop real options for the future of 
the Guantanamo facility, for the eventual disposition of detainees held 
by CIA, and to look at the standards governing the treatment of enemy 
captives. 

Secretary of State Condoleezza Rice was in favor of change. Also 
supporting change was her Legal Adviser, John Bellinger, who had held 
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the same job for her on the NSC staff. Bellinger was already deeply 
concerned about detainee policies and carried scars from earlier 
bureaucratic battles on the topic. 

Subcabinet deputies began meeting regularly in highly sensitive 
meetings to consider these issues. I represented the Department at 
these meetings, along with Mr. Bellinger. I was thus 'read in' to the 
details of this particular CIA program for the first time. 

Why was such a program adopted? I do not yet adequately understand 
how and why this happened. But four points stand out: 

First, the atmosphere after 9/11. The country had suffered the most 
devastating single attack in its history. Attitudes toward those behind 
this mass murder were understandably merciless. The feeling of being 
at war was real, at least in the White House. Almost every morning. 
President Bush himself received nerve- jangling briefings just on the 
latest threats. Almost every afternoon, usually at 5 p.m., George Tenet 
would review the latest engagements as a de facto Combatant 
Commander in a global war. Some of the threat reports were 
apocalyptic, some scares have never become public. I saw many such 
reports when serving on the President's Foreign Intelligence Advisory 
Board. 

One result was that the tough, gritty world of 'the field' worked its way 
into the consciousness of the nation's leaders to a degree rarely seen 
before, or since. A large cultural divide shadowed these judgments, a 
divide between the world of secretive, bearded operators in the field 
coming from their 3 a.m. meetings at safe houses, and the world of 
Washington policymakers in their wood-paneled suites. As the 
policymakers sense this divide, they often and naturally become more 
deferential - especially in a time of seemingly endless alarms. What 
policymakers can sometimes miss, though, is that the world of the field 
has many countries and cultures of its own. Seasoned operators often 
disagree about what the government should do, and did in this case, but 
policymakers were rarely aware of these arguments. 

Second, the CIA - an agency that had no significant institutional 
capability to question enemy captives - improvised an unprecedented, 
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elaborate, systematic program of medically monitored physical torment 
to break prisoners and make them talk. This program was apparently 
based on the SERE program familiar to civilian and military intelligence 
officials from their training. The program was reportedly reverse- 
engineered and then sold to policymakers as being no more than "what 
we do to our own trainees.” Much about this policy development 
process is still unclear, though press reports have already discussed 
some of the fallacies and omissions in the reverse-engineering 
approach. 

There have also been conflicting accounts about the role of "supply" and 
"demand": CIA policy entrepreneurs and officials in the White House or 
in the Office of the Vice President who were pushing for better 
intelligence. Nor is it clear just how the program evolved. It would be 
important to grasp how the program was understood and sold at each 
stage in this evolution. But the program would not have come into 
being unless an executive department or agency of the government was 
willing to develop it and defend it 

Third, the leaders of the CIA evidently believed, and told the 
government’s leaders, that their program would be uniquely effective in 
getting information from high-value captives. "Uniquely” is the key 
word. After all, other kinds of interrogation programs were well known 
to experts in law enforcement and the U.S. armed forces. The Director 
of the CIA, the de facto combatant commander in an ongoing fight, 
apparently emphasized that there were no good alternatives to 
adoption of this proposal. 

Fourth, Attorney General John Ashcroft and his Department of Justice, 
along with the White House Counsel, Alberto Gonzales, assured the 
government’s leaders that the proposed program was lawful. Those 
assurances were renewed by Ashcroft’s successor, Mr. Gonzales, and by 
Gonzales' successor as White House Counsel, Harriet Miers. 

I will discuss the legal issues in more detail in a moment. For now, I 
wish to return to the issue of unique "effectiveness" and the supposed 
absence of alternatives. 
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There is quite a bit of empirical and historical information available 
about interrogation experience in this country, in its past wars, and in 
the experiences of other democracies facing terrifying threats. 1 have 
done some work on the British, French, and Israeli experiences. These 
experiences and others are highly instructive. They show the damage 
that these programs can do to the counterterror effort, the process of 
trial and error as alternatives emerged, and the proven effectiveness of 
some of these alternatives. America has had extensive experience with 
interrogation of high-value detainees, especially in World War 11 when 
special facilities were created for this purpose. The national policy then 
was to treat the detainees humanely, even though thousands of lives 
were potentially at stake in the midst of a brutal, total war. It is not 
clear how much, if any, of this knowledge was canvassed and analyzed 
when the critical arguments over adoption of this unprecedented 
program were occurring in 2002 and 2003. 

By the time I began engaging in these arguments, in the spring and 
summer of 2005, another important source of data had emerged. This 
was the American intelligence and interrogation effort against al Qaeda 
in Iraq. This was an interagency effort, including CIA and FBI experts, 
organized by the military’s Joint Special Operations Command. By 2005, 
if not earlier, this program was complying with basic international 
standards in its interrogation of captives. The program was high-tempo 
and time-urgent. The officers running the interrogation program 
considered it effective and, at least by mid-2005, the government's 
leaders were aware of their positive assessment. 

Nonetheless, the intelligence community's position in 2005, and later, 
was that a substantial program of intense physical coercion was 
uniquely necessary to protect the nation. The arguments that have 
appeared recently in the press are the same arguments, even using 
some of the same examples, used to defend the program against its 
internal critics four years ago. 

Examples of success cite plots thwarted or terrorists captured. Some of 
these examples may not be accurate. Others may be exaggerated, or 
they may mask murky, internal arguments among operatives and 
analysts about whose source proved out, or which lead was key. Rival 
claims of credit that often accompany successful cases. But getting into 


6 


VerDate Nov 24 2008 14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00673 Fmt6633 Sfmt6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



668 


VerDate Nov 24 2008 


a debate about whether the CIA program produced useful intelligence 
misses the point. 

The point is not whether the CIA program produced useful intelligence. 
Of course it did. Quite a lot. The CIA had exclusive custody of a number 
of the most important al Qaeda captives in the world, for years. Any 
good interrogation effort would produce an important flow of 
information from these captives. 

Complicating the story, the CIA did not just rely on physical coercion. A 
long-term interrogation program was also being employed, mustering a 
number of experts using growing skill in patiently mining for more 
information and assimilating it. Indeed, one of the tragedies of this 
program is that the association with physical coercion detracts attention 
away from some of the very high quality work the CIA did do for the 
country, quality work that has continued in recent years even after this 
program was substantially dismantled. 

So the issue is not whether the CIA program of extreme physical 
coercion produced useful intelligence; it is about its net value when 
compared to the alternatives .^ And, even though the program may have 


2 While in government, I joined in encouraging the Intelligence Science Board, a 
federal advisory group, and its chairman, Robert Fein, to pursue a professional 
examination of the empirical data, science, and pseudo-science surrounding the 
topic of interrogation. The Board ultimately produced a valuable report with papers 
from a variety of experts. 

A representative conclusion, from a veteran interrogator and former director 
of the Air Force Combat Interrogation Course, was that "the scientific community 
has never established that coercive interrogation methods are an effective means of 
obtaining reliable intelligence information." The author added that, "Claims from 
some members of the operational community as to the alleged effectiveness of 
coercive methods in educing meaningful information from resistant sources are, at 
best, anecdotal in nature and would be, in the author’s view, unlikely to withstand 
the rigors of sound scientific inquiry." Col. Steven Kleinman, "KUBARK Counter- 
Intelligence Interrogation Review: Observations of an Interrogator - Lessons 
Learned and Avenues for Further Research,” in Intelligence Science Board, Educing 
Information - Interrogation: Science and Art - Foundations for the Future 
(Washington, D.C.: National Defense Intelligence College Press, December 2006), p. 
130 and note 91. 
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some value against some prisoners, it has serious drawbacks just in the 
intelligence calculus, such as: 

constraints in getting the optimal team of interrogators, since law 
enforcement and military experts could not take part; 

whether the program actually produces much of the time- 
sensitive current intelligence that is one of its unique 
justifications; 

loss of intelligence from allies who fear becoming complicit in a 
program they abhor and a whole set of fresh problems with 
coalition cooperation on intelligence operations; 

poorer reliability of information obtained through torment; 

possible loss of opportunities to turn some captives into more 
effective and even cooperative informants; and 

problems in devising an end-game for the eventual trial or long- 
term disposition of the captives. 

This skepticism about effectiveness links to wider concerns about how 
the United States should treat captured terrorists or terrorist suspects. 
By 2005, the raging controversy over "Abu Ghraib” or "Guantanamo" or 
"torture" was hurting the United States position in the world more than 
any other problem in our foreign policy. 

As Secretary of State, Dr. Rice placed a high priority on changing the 
national approach to the treatment of detainees. Therefore, once the 
President indicated his readiness to hear alternatives, we first 
attempted to develop a 'big bang’ approach, a presidential initiative that 
might take on the whole cluster of issues in a single announcement. 

To show what such an initiative might look like and how it could be 
presented, and with help from Mr. Bellinger, 1 worked with the deputy 
secretary of defense, Gordon England, on a joint paper, a notional draft 
of the building blocks of such an initiative. Deputy Secretary England 
was aided by DOD’s Deputy Assistant Secretary for detainee affairs, Matt 
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Waxman, and other staff. Our (unclassified) joint paper outlining the 
elements of a presidential initiative was distributed in June 2005. (As 
an aid to the committee a copy of it is attached at Annex A.^) 

However the Secretary of Defense, Donald Rumsfeld, indicated that this 
paper did not represent his Department’s views. He designated a 
different official as his deputy for these issues. The NSC staff then felt it 
was more appropriate for the interagency process to address the 
specific issues incrementally, rather than take up discussion of this 
broad paper. 

At State we then focused much of our effort on recommending a 
different legal framework for evaluating the treatment of enemy 
captives. We felt it was very important to focus on the "CID” - cruel, 
inhuman, and degrading - standard. 

The administration had always conceded the applicability of the federal 
anti-torture statute and had repeatedly held that the CIA program did 
not violate it. The Justice Department’s view was authoritative for the 
executive branch and was immovable. The anti-torture language, as 
interpreted by Justice, also turned on medical assessments by CIA 
doctors, assessments we could not challenge. Taking these facts into 
account, plus the fact that "CID” was actually a stronger standard 
codified in three relevant treaties, we concentrated our advocacy on 
adoption of the "CID" guideline. 

The "CID” standard was critical for two other reasons. 

It was the standard that had been proposed by Senator John 
McCain and his allies, including Senator Lindsey Graham, in the 
"McCain Amendment." 

The "CID" standard, as codified in Article 3 of the Geneva 
Conventions, is also the relevant standard in the federal war 


^ A copy was provided to the press more than a year later, apparently by a Defense 
Department source. See Tim Golden, “Detainee Memo Created Divide in White 
House,” New York Times, October 1, 2006. The paper was thereafter made available 
to other reporters. 
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crimes law (18 U.S.C. section 2441) which then stated (it was later 
amended) that any conduct constituting a violation of Article 3 
was a war crime, a felony punishable by up to life imprisonment. 

The administration position on all these "CID" arguments had been this; 
We do not have to measure our conduct against this standard because 
none of these treaties apply. If the standard did apply, the CIA program 
did not violate it. The outer defenses, a series of technical, jurisdictional 
arguments, had received the most attention. Samples can be seen in the 
OLC opinion of May 30, 2005. 

Also, OLC’s view was that Geneva Common Article 3 did not apply 
because it was meant for civil conflict, not an international war (Article 
3 was written that way because its drafters thought international wars 
would be covered by fuller Geneva protections; they thought civil war 
was the loophole they were closing with the minimum standard of 
Article 3.) And, although the federal war crimes statute’s reference to 
"conduct constituting" could be construed as stating a substantive 
compliance standard, the OLC did not share that view. 

In 2005 State worked to persuade the rest of the government to join in 
developing an option that would abandon these technical defenses and 
accept the "CID" standard. An illustration of these arguments, as made . 
at the time, is in an unclassified paper prepared with Mr. Bellinger’s 
help and circulated in July 2005. It is attached at Annex B. 

Both deputies and principals battled over these topics on into the fall of 
2005, including the issue of how the administration should deal with 
Senator McCain’s proposed amendment. New press reports, by Dana 
Priest in the Washington Post, fueled further controversy - especially in 
Europe. 

By the end of 2005 these debates in both the executive and legislative 
branches did lead to real change. On December 5, as Secretary Rice left 
on a European trip, she formally announced on behalf of the President 
that the "CID" standard would govern U.S. conduct by any agency. 
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anywhere in the world.** On December 30 the McCain amendment (to a 
defense appropriations bill) was signed into law as well, as the Detainee 
Treatment Act of 2005. 

Thus by early 2006 there was no way for the administration to avoid the 
need to reevaluate the CIA program against a "CID" standard. The work 
of the NSC deputies intensified, working to develop a comprehensive set 
of proposals for presidential decision about the future of the CIA 
program and the future of Guantanamo. 

The OLC had guarded against the contingency of a substantive "CID" 
review in its May 30, 2005 opinion. OLC had held that, even if the 
standard did apply, the full CIA program -- including waterboarding - 
complied with it. This OLC view also meant, in effect, that the McCain 
amendment was a nullity; it would not prohibit the very program and 
procedures Senator McCain and his supporters thought they had 
targeted. 

So, with the battle to apply the standard having been won. State then 
had to fight another battle over how to define its meaning. That meant 
coming to grips with OLC’s substantive analysis. 

OLC contended that these subjective terms - like "cruel" or “humane" -- 
should be interpreted in light of the well developed and analogous 
restrictions found in American constitutional law, specifically through 
the interaction of the S'**, 8*'’, and 14'*' amendments to the U.S. 
Constitution. As OLC observed in its May 30 opinion, the Congress had 
conditioned its ratification of one of the "ClD"-type standards, the one 
found in the Convention Against Torture, on its being interpreted in just 
this way. 

Therefore, to challenge OLC’s interpretation, it was necessary to 
challenge the Justice Department's interpretation of U.S. constitutional 
law. This was not easy, since OLC is the authoritative interpreter of 
such law for the executive branch of the government. Many years 
earlier I had worked in this area of American constitutional law. The 


** Perhaps coincidentally, CIA officials destroyed existing videotapes of its coercive 
interrogations in this same time period, in November 2005. 
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OLC interpretation of U.S. constitutional law in this area seemed 
strained and indefensible. It relied on a "shocks the conscience” 
standard in judging interrogations but did not seem to present a fair 
reading of the caselaw under that standard. The OLC analysis also 
neglected another important line of caselaw, on conditions of 
confinement. 

While OLC’s interpretations of other areas of law were well known to be 
controversial, I did not believe my colleagues had heard arguments 
challenging the way OLC had analyzed these constitutional rights. With 
the issue of "CID" definition now raised so squarely, and so important to 
the options being developed for the President, it seemed necessary to 
put that legal challenge in front of my government colleagues, citing 
relevant caselaw. 

Further, the OLC position had implications beyond the interpretation of 
international treaties. If the CIA program passed muster under an 
American constitutional compliance analysis, then - at least in principle 
- a program of this kind would pass American constitutional muster 
even if employed anywhere in the United States, on American citizens. 
Reflect on that for a moment. 

I distributed my memo analyzing these legal issues to other deputies at 
one of our meetings, probably in February 2006. 1 later heard the memo 
was not considered appropriate for further discussion and that copies of 
my memo should be collected and destroyed. That particular request, 
passed along informally, did not seem proper and 1 ignored it. This 
particular legal memo has evidently been located in State's files. It is 
currently being reviewed for possible declassification. 

The broader arguments over the future of the CIA program went on for 
months, even though the old program had effectively been discontinued. 
There were continuing issues over whether or how to maintain a 
different kind of CIA program. Both principals and deputies examined 
proposals to bring the high-value detainees out of the ‘black sites’ and to 
Guantanamo where they could be brought to justice (and would give 
accounts of their treatment to lawyers and the Red Cross); seek 
legislation that would close Guantanamo; accept fully the application of 
Common Article 3; and find some way of maintaining a standby CIA 
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program that would comply with legal standards. A new OLC opinion 
was also being developed in the spring of 2006 to deal with the different 
circumstances, including the McCain amendment. We at State were 
concerned about this development, unless OLC had reconsidered how to 
interpret the "CID” standard. 

We nonetheless believed these issues were moving in an encouraging 
direction, though the administration certainly remained divided. 

Options for action on all the major issues had been developed for 
possible presidential decision and had already been discussed 
repeatedly by the principal officers of the government. 

Then, on June 29, the U.S. Supreme Court decided Hamdan v. Rumsfeld. 
That decision held that Geneva Common Article 3 applied to the U.S. 
government’s treatment of these captives as a matter of law. 
Immediately, the potential exposure to criminal liability in the federal 
war crimes act became real. 

Internal debate continued into July, culminating in several decisions by 
President Bush. Accepting positions that Secretary Rice had urged again 
and again, the President set the goal of closing the Guantanamo facility, 
decided to bring all the high-value detainees out of the 'black sites' and 
move them toward trial, sought legislation from the Congress that 
would address these developments (which became the Military 
Commissions Act] and defended the need for some continuing CIA 
program that would comply with relevant law. President Bush 
announced these decisions on September 6. 

1 left the government at the end of 2006 and returned to the University 
of Virginia. Both Secretary Rice and Mr. Bellinger remained deeply 
involved in these issues for the following two years, working for 
constructive change. Mr. Bellinger, in particular, also deserves credit for 
exhausting, patient diplomacy to carry forward the idea of working with 
our key allies to build common, coalition approaches on these tough 
problems. He has conducted several international conferences that 
have successfully advanced this effort 

The U.S. government adopted an unprecedented program of coolly 
calculated dehumanizing abuse and physical torment to extract 
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information. This was a mistake, perhaps a disastrous one. It was a 
collective failure, in which a number of officials and members of 
Congress (and staffers), of both parties played a part, endorsing a CIA 
program of physical coercion even after the McCain amendment was 
passed and after the Hamdan decision . Precisely because this was a 
collective failure it is all the more important to comprehend it, and learn 
from it. 

For several years our government has been fighting terrorism without 
using these extreme methods. We face some serious obstacles in 
defeating al Qaeda and its allies. We could be hit again, hit hard. But 
our decision to respect basic international standards does not appear to 
be a big hindrance us in the fight. In fact, if the U.S. regains some higher 
ground in the wider struggle of ideas, our prospects in a long conflict 
will be better. 

Others may disagree. They may believe that recent history, even since 
2005, shows that America needs an elaborate program of indefinite 
secret detention and physical coercion in order to protect the nation. 
The government, and the country, needs to decide whether they are 
right. If they are right, our laws must change and our country must 
change. I think they are wrong. 


Attachments: 

Annex A; "Elements of Possible Initiative” (June 2005) 

Annex B: "Detainees - The Need for a Stronger Legal Framework” (July 
2005) 

Annex C: Zelikow c.v. 
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6/12 1600 draft 


Elements of Possible Initiative 


Introduction 

The United States has had to adapt in many ways to a new kind of global 
war. As we leam more from experience, the President has offered a vision 
of new institutions to sustain our effort for years to come. 

A new Department of Homeland Security, a transformed Department of 
Defense, a refocused and restructured Intelligence Community, a different 
kind of FBI - these are just some examples of the way our government has 
been adjusting to a new era in world politics. With presidential leadership, 
America’s strategies and institutions continue to evolve. In coming weeks 
and months we will be describing a fresh approach to our overall strategy, 
including the role of transformational diplomacy, so that we can build up 
constructive alternatives to violent extremism. 

One of the issues in this new kind of war is what to do with the suspected 
terrorists captured by our side, including our allies. In the weeks after the 
mass murder of Americans on 9/11, the U.S. government quickly devised 
some initial procedures to support urgent military operations in Afghanistan 
and the intelligence and law enforcement efforts we were making around the 
world. Other governments around the world are now also struggling to cope 
with this challenge. 

The dilemmas are not easy. The individuals come from many countries and 
are often captured far from their original homes. Some of them are 
effectively stateless, owing allegiance only to the extremist cause of a 
transnational terrorist movement. Some are extremely dangerous. Some 
have information that may save lives, perhaps even thousands of lives. 

They do not fit readily into any existing system of criminal or military 
justice. And, while balancing the danger these individuals may present, they 
must be treated humanely, consistent with our values and the values of the 
free world. 
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Learning from experience, the U.S. will now lead in designing an 
international system for handling captured combatants in this new kind of 
global conflict. 


Outcomes 

An effective system for handling terrorists and terrorist suspects captured in 
this global war, those who cannot properly be accommodated in the usual 
criminal process, must be durable - politically, legally, and within the 
coalition joining us in the fight. It should therefore aim at the following 
outcomes: 

Hold the detainees who pose a high risk of returning to the war and 
killing innocents and interrogate detainees who may have significant, 
life-saving, intelligence. 

Bring to justice those detainees who have committed war crimes - 
crimes against humanity, like the mass murder of innocents. 

Gain broad, sustainable understanding and acceptance from the 
American people and from the nations that join us in the worldwide 
coalition against violent extremism. 

Pass muster for years to come under American law and relevant 
standards of international law. 

Give workable, clear, and unambiguous guidelines for the 
professional and humane conduct expected from those who will 
operate the system. 


Necessities of a New Kind of War 

In briefly summarizing how the current system evolved, it is important to 
convey the dilemmas the government faced in conducting the necessary 
combat, intelligence, and law enforcement operations after 9/1 1 . 
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The standard system for criminal justice does not fit. 

The traditional formal system for Prisoners of War does not apply. 

The potential dangers of follow-on attacks were - and are — very real. 

But, thanks in part to the successes of the first phases in this global war, we 
have now learned more about the enemy and can refine our approach. For 
example, hundreds of those originally detained at Guantanamo have been 
returned to their home countries, where some of them have been released. 

The U.S. has instituted procedures to review every case and narrow 
down the number of individuals who must be detained either by us or 
others. 

Wherever possible, we are returning individuals to their home 
country. Some of these countries, though, like the U.S., are still 
struggling to design legal arrangements that can adapt to this 
challenge. 

As in the civilian world of parole for violent criminals, the U.S. is 
accepting some risk in the process of transfer and release. Some of 
those released have already returned to the fight. 

Nevertheless, the U.S. will hold only those individuals who present a 
high risk and will not or cannot be held by anyone else. 


Common Values, Common Standards 

The new kind of war forced the United States to develop new procedures. 
As other nations face this challenge too, the U.S. will work with its key 
allies in this war to develop common approaches. 

Each nation will have its own specific procedures. A foreign terrorist 
fighting in Afghanistan could be captured by Afghans, Americans, 
Australians, Italians, or forces from a dozen other countries. 
Regardless of such chance elements, the treatment of a prisoner 
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should be built on a foundation of common values and basic 
standards - a system that is reasonably ‘interoperable.’ 

The President will therefore appoint a special board (which could be his 
existing Foreign Intelligence Advisory Board) with the following charge: 

Recommend a policy and legal foundation to the President that he 
can propose to the Congress as a basis for any needed legislation 
and that he can also use as a basis for international discussion. 

Review general U.S. government detainee policy and operations. 
Evaluate issues of effectiveness and intelligence value. 

Recommend a balanced path for detention and treatment that will 
achieve the long-term outcomes listed above. 

The policies of government agencies other than DOD cannot be walled off. 
That wall will inevitably be broken anyway, probably soon. It is better that 
this administration do it, and do it early in the second term, so that the 
review is constructive and forward-looking and form part of this President’s 
worldwide strategy against violent extremism. 

The U.S. will thus work with its key allies to agree upon a common 
international foundation for national practice. 

In the interim, while a lasting foundation is being developed, the U.S. 
needs clear guidelines, applicable and interoperable worldwide, for 
detention and treatment of captured enemy combatants in this global 
war. 


As an interim approach, the U.S. will choose - as a matter of 
policy — to treat such captives, once they move into the regular 
detention system, as if they were civilian detainees under the law 
of war. This is the system generally being used by our forces in 
Iraq. We thus accept the applicability of the baseline Article 3 
that appears in all four of the Geneva Conventions on the Law of 
War. We would thus also draw upon the standards in the Fourth 
Geneva Convention on the Law of War. 


SENSITIVE BUT UNCLASSIFIED 


VerDate Nov 24 2008 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00685 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



680 


VerDate Nov 24 2008 


SENSITIVE BUT UNCLASSIFIED 


5 

WE ARE NOT SAYING THAT THESE DETAINEES ARE 
NECESSARILY ENTITLED TO THIS STATUS. TO BE CLEAR: 
WE ARE GIVING THEM A TEMPORARY STATUS THEY DO 
NOT DESERVE. BUT WE ARE NOT DOING THIS FOR THEM. 
WE ARE DOING IT FOR US. 

Adopting this interim approach allows us to handle the detainees on a 
well understood basis that gives our forces clear, unambiguous 
guidelines for conduct. We are already applying these standards in 
our deadliest counterterrorism fight today. 

The effective significance of the change is relatively modest, given 
our experience and the procedures that have already evolved for 
screening, custody, interrogation, and disposition in Guantanamo, 
Afghanistan, and Iraq. But the impact of the change, and the clear 
alignment with Geneva, could be far-reaching. 

By harmonizing these systems we will be better able to explain what 
we are already doing - combatant status review tribunals, 
administrative review boards, etc. 

This interim approach also is one that civilian courts are more likely 
to understand. They will no longer feel they must intervene to fill a 
legal vacuum. Instead they will see an established framework to 
which civilian courts have traditionally deferred. 

This interim approach also is one that Americans and the world are 
more likely to understand and accept as reasonable. 

This interim approach allows our military and intelligence officials to 
conduct immediate post-capture interrogations on a special basis. In every 
country, individuals are held temporarily, away from public scrutiny, often 
after just after they are apprehended, in order to conduct humane but 
effective questioning and gather information while it is most current and 
operations - on both sides - are still ongoing. 

This post-capture intelligence system will continue in a small number 
of selected cases. It will last for a defined period — measured in days 
or weeks, not months or years - in a manner authorized and reviewed 
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by senior civilian officials designated for this purpose by the 
President. 

There is a risk that some intelligence may be lost when enemy 
captives are ultimately placed in a less coercive regular detention 
system. As in our prior wars, this risk should be recognized, but 
accepted as necessary to maintain the integrity of the system and our 
common, fundamental values. 

The post-capture intelligence system may actually be more 
sustainable, over the long-haul, if it includes an appropriate transition 
stage so that people can be moved on to a durable detention system. 

As part of this interim system, and as the number of detainees goes 
down, the U.S. will no longer need to maintain a detention facility in 
Guantanamo. That facility will close and we expect to transfer 
remaining detainees to a facility in the United States. 


Training and Accountability 

The U.S. entered this new kind of war without large numbers of experts 
trained in the custody and interrogation of terrorists captured from across the 
world. Since then the U.S. has learned from experience and has developed 
much stronger and more effective professional standards for the conduct of 
effective interrogations. 

The U.S. will establish stronger baselines of common training, across 
the military departments, across different federal agencies, and 
reaching out to allies that share our interest in conducting effective, 
humane interrogations of dangerous suspects. 

Abuses have occurred in detention and interrogations. The U.S. believes in 
holding those who have acted improperly accountable for their misconduct. 
That process is already well underway: 

One general officer has been relieved of command and demoted; 

15 individuals have been convicted by court martial; 
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35 more have been referred to trial by court martial; 

84 more have received non-judicial punishments; and 

44 more have been reprimanded or discharged. 

Hundreds of criminal investigations have either been completed or are 
continuing. There have been at least ten major reviews, assessments, 
inspections, and investigations of detention and interrogation operations. 

Nonetheless we recognize the interest in an investigation conducted outside 
of the departments and agencies involved. The presidential board 
described above will therefore also be asked to assess past and ongoing 
department and agency investigations to insure their completeness and 
accuracy and to recommend processes for the future. 


Transparency 

If the U.S. acts as if it has something to hide, Americans and the world will 
assume it does. 

A durable system for handling captured terrorist suspects will be conducted 
in a manner that can withstand outside scrutiny. Further, the mystery can be 
dispelled in a way that builds understanding for the system, and for the 
dilemmas each country must face if it joins in fighting these violent, 
transnational organizations. 

Once individuals move into the longer-term detention system, the system 
should be accessible to outside visits by properly organized representatives 
of relevant international institutions, the press, and foreign governments. 


Justice 

Some individuals detained by the United States have committed war crimes 
- crimes against humanity. These individuals should finally be brought to 
justice. 
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Military commissions should be limited to major criminals clearly 
guilty of war crimes. We should stop using the system to try small 
fry. Otherwise the coinage is debased; we trivialize the meaning of 
‘war crimes.’ 

Massive work has already occurred to prepare for a trial of 
conspirators in the 9/1 1 attack. This information has been gathered by 
the FBI, by the CIA and other intelligence agencies, by the Moussaoui 
prosecution team, and by the 9/1 1 Commission - among others. 

Khalid Sheikh Mohammed and others in custody should be 
brought to trial by military commission. 

The President’s Military Commission Order should be revised in 
various ways, already being worked on by the interagency 
process, to learn from experience and stand up under the kind of 
attention these trials will receive. 

As these individuals are brought to trial, aspects of their detention and 
interrogation will come to light. This is a fact. It must be faced. Better to 
face it now, and by this administration. 

These individuals should be brought to justice. We should not assume 
they can just be secretly detained for the rest of their lives without 
trial. 

Visible justice for the worst crime in American history cannot both 
begin and end with the strange case of Zacarias Moussaoui. 

We place war criminals on trial not just for their benefit, but for the 
larger purposes of our own society and civilization. 

The basic facts about the treatment of some of these high value 
detainees are already known. Despite any initial publicity, placing 
them on trial is ultimately the surest way of keeping these individuals 
from becoming objects of sympathy, and reminding the world of what 
these people did. 
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Again, the American people will understand the need to hold individuals 
temporarily under special circumstances. Our intelligence system can 
continue. But that intelligence system should allow genuine war criminals 
to receive the justice they deserve. 
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Detainees - The Need for a Stronger Legal Framework 


U.S. handling of detainees captured in the war on terror should be durable - 
politically, legally, and among our key allies. 

We do not adopt legal standards in our behavior as a favor to terrorists. We 
do it for ourselves, and to be able to exemplify the values that distinguish us 
from the terrorists. 

In practice, we are already adopting de facto standards of conduct that are 
good and defensible. In some of the most challenging operations we now 
conduct, by Special Operations forces against the Zarqawi network in Iraq, 
our forces have found, for example, that they do not need physical coercion 
in their interrogations. But these practices are not yet reflected in a legal 
framework to underpin them. 

Some Problems 


No clear and consistent standard. It would be useful to have a clear 
standard we could publicly explain, and train all troops to employ. 

However: 

We apply one set of standards in Iraq, which is the central front in the 
war on terror. We apply another set of standards in Afghanistan. We 
apply a third set of standards in Guantanamo. We apply a fourth for 
individuals held at undisclosed locations by other government 
agencies. And there is, of course, yet another set of standards for 
individuals held in the normal legal system. 

Since we have not adopted a clear framework, and since our current 
approach relies on norms asserted by the U.S. President under his war 
powers, the world has difficulty understanding whether or how our 
practices are governed by the rule of law. 

No underlying definition of humane treatment. The President has said 
the United States will treat any detainees “humanely.” The USG has not yet 
defined what “humane” treatment means in the war on terror. Its position 
with respect to the universally accepted international legal definitions is 
unclear. 
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Humane treatment is defined, as a “minimum” standard, in three 
different treaties (Article 3 of the Geneva Conventions, Article 75 of 
Additional Protocol I, and Article 16 of the Convention Against 
Torture). 

The definitions given in one or more of those treaties have been 
accepted, at least as customary law of war, by all of our allies in the 
war on terror (e.g., Britain in 1978; Israel in 1999). The United 
States, having led the world in fostering such norms (beginning with 
the Lieber Code promulgated by President Lincoln in 1 863) had also 
accepted these definitions, whatever the combatant’s status, in all of 
its prior practice (e.g., in Korea, Vietnam, and Panama). The Reagan 
administration, in 1986, stated that the relevant article of Additional 
Protocol I was a customary norm accepted by the United States. 

But the United States has not yet accepted any of these definitions in 
its current operations in the war on terror. Attorney General Gonzales 
said six months ago (in his confirmation hearings) that the USG 
accepts the standards in the Convention Against Torture, but is still 
reviewing whether its practices comply with Article 16 of that 
Convention. 

Various international bodies, including the Red Cross and the UN 
Committee on Torture (a body created by the Convention Against 
Torture to monitor implementation of the treaty) are attempting to 
review U.S. practices as well. 

The U.S. also has a domestic legal standard, in the Constitution’s 8'*' 
Amendment that states that “cruel and unusual punishment” shall not 
be inflicted by the United States. The administration has not taken a 
clear position on whether this prohibition applies to U.S. behavior 
outside of the United States. 

Adoption of standards below or inconsistent with those used by key 
coalition partners. We need partners who can also detain terrorists with 
practices analogous to ours, so they can hold them if they catch them, so 
they can more readily accept transfers from us, and so we have a common 
foundation for our work. 
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Our established allies who have been fighting desperate battles against 
terrorism for decades, like Britain and Israel, have - painfully - 
accepted internationally accepted definitions of humane treatment. 
Israel did so in 1999, and has been able to sustain its difficult balance 
throughout the current intifada. (Israel accepts targeted killings of 
enemies in war, but not cruel, inhuman, or degrading treatment of 
captives.) 

We are now in the position of arguing to new partners, like the new 
Iraqi and Afghan governments, that they must change their laws, 
lowering their standards, so they can hold detainees the way we can. 

It will be easier for us to recommend such frameworks to them, if the 
frameworks are ones they can defend at home and abroad. 

Alternatives 


There are two basic alternatives to the current approach. 

One, we can design our own definition of humane treatment, different from 
that in existing legal frameworks, and seek domestic or international 
acceptance for it, as a necessary adaptation to the war on terror. 

Two, we can align the U.S. - as a matter of policy - with existing principles 
in the customary international law of war. 

The Department of State prefers the second option. Specifically: 

Accept as a matter of policy and customary law - not formally 
binding treaty obligation, the minimum definitions of humane 
treatment in Common Article 3 of the Geneva Conventions and 
Article 75 of Additional Protocol I. 

Deny POW status to captured terrorist suspects. 

Accept as a matter of policy and customary law - not formally 
binding treaty obligation, that once captives are transferred to regular 
DOD detention facilities, that they will be detained as civilian 
detainees under the law of war (i.e., the Fourth Geneva Convention). 
(And allow relevant international observers access to these regular 
detention facilities.) 


14:56 Mar 30, 2010 Jkt 055467 PO 00000 Frm 00693 Fmt 6633 Sfmt 6633 S:\GPO\HEARINGS\55467.TXT SJUD1 PsN: CMORC 



688 


VerDate Nov 24 2008 


4 


After a certain allowable period of undisclosed detention, 
acknowledge whether an individual is in US custody. 

We believe that, with minor adjustments, adoption of this framework will 
not have any substantial detrimental effect on DOD detention operations as 
they have evolved to date. 

Adoption of this framework also would not contradict positions taken to date 
in domestic litigation and would not be inconsistent with the President’s 
decisions described in his memorandum of February 7, 2002. 

The Department has prepared analytical papers on both of these points, 
which we are prepared to circulate to other agencies. 

Concern about the Intelligence System 

One reason to avoid any clear legal framework or definition of humane 
treatment is to allow maximum flexibility for interrogations and detention in 
the activities of other government agencies. Indeed, it is feared that 
adoption of such a framework anywhere in the detention system is 
dangerous, since the example of such a standard could eventually spill over 
into the activities of other government agencies. 

These concerns can be addressed, at least in part, by: 

Apply Geneva standards for civilian detainees under the law of war 
only to detainees held in DOD facilities. 

Set an appropriate time period during which detainees can be held 
without disclosing that they are in US custody. 

Ask the DNI whether, based on years of experience now accumulated 
worldwide and in Iraq, the U.S. can achieve its intelligence objectives 
while treating detainees humanely, as that term is defined under 
minimum international standards. Or, alternatively, ask whether 
experience shows it is necessary, in order to achieve intelligence 
objectives, to have the right to use practices regarded as cruel, 
inhuman, and degrading. If such practices are regarded as necessary, 
the tradeoffs should be clarified for an informed presidential decision. 
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These are difficult issues. In considering them we recalled how the Supreme 
Court of Israel (unanimously) wrestled with such questions, dealing in 1999 
with the legality of certain interrogation practices used by the Shin Bet. 

“Deciding these applications weighed heavy on this Court. True, from the 
legal perspective, the road before us is smooth. We are, however, part of 
Israeli society. Its problems are known to us and we live its history. We are 
not isolated in an ivory tower. We live the life of this country.” But they 
agreed with an earlier Commission that had “rejected an approach 
suggesting that the actions of security services in the context of fighting 
terrorism, shall take place in the recesses of the law.” 

Instead that Commission, and the Israeli Supreme Court chose what it called 
“the way of Truth and the Rule of Law.” The Court observed: “Although a 
democracy must often fight with one hand tied behind its back, it 
nonetheless has the upper hand.” 
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